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saqarTvelos sakonstitucio 
sasamarTlos gadawyvetilebis 
iuridiuli Zalis sakiTxTan 
dakavSirebuli aqtualuri 
problemebi

qeTevan eremaZe 

saqarTvelos sakonstitucio sasamarTlos wevri, 

samarTlis doqtori.

1. Sesavali

sakonstitucio sasamarTlos saqmianobis efeqturobis obieqturi sazomi misive 
gadawyvetilebebia, maTSi vlindeba sasamarTlos realuri daniSnuleba da praqti-
kuli mniSvneloba.

sakonstitucio sasamarTlo ganmartavs ra konstituciis normebs, Sedegad qmnis 
cocxal konstitucias. amitom didi mniSvneloba aqvs, sasamarTlom, konstituciuri 
Rirebulebebis srulyofilad gaazrebis gziT da maTze dayrdnobiT, uzrunvelyos 
qveynis mTavari kanonis praqtikuli qmediToba. sasamarTlom, TiTqmis yvela saqmeze, 
uSualod exeba ra adamianis fundamentur uflebebs, maTi ganmarteba unda daafuZnos 
TiToeuli am uflebis Sinaarsis, farglebis, diapazonis srulyofilad SegrZnebasa 
da gaanalizebas, raTa ganmartebis Sedegad miRebuli uflebis praqtikuli Sinaar-
si srulad adekvaturi iyos am uflebis konstituciuri wonisa. saboloo jamSi, 
sakonstitucio sasamarTlos gadawyvetilebebi xels unda uwyobdes samarTlis gan-
viTarebas. ramdenad aris aseTi TiToeuli gadawyvetileba, Sesabamisad, ramdenad 
qmediTi, efeqturi da samarTliania sasamarTlo, amaze obieturi pasuxebi Tavad 
gadawyvetilebebSia. miuxedavad imisa, rom sakonstitucio sasamarTlos gadawyveti-



4

qeTevan eremaZe

lebebi savaldebuloa Sesasruleblad, imavdroulad, isini Riaa sazogadoebisa Tu 
dainteresebuli pirebis Sefasebebisa da diskusiisaTvis. amasTan, es gadawyvetile-
bebi TviTSefasebis yvelaze swori kriteriumia sakonstitucio sasamarTlosTvis 
(mosamarTleebisTvis). amitom, ramdenadac SeZlebs sakonstitucio sasamarTlo, iyos 
sakuTari gadawyvetilebebis obieqturi mkiTxveli da adekvaturad TviTkritikuli, 
imdenad SeZlebs ganviTarebas.

bunebrivia, sakonstitucio sasamarTlos SemoRebis miznebis realizaciisTvis, 
pirvel rigSi, arsebiTi mniSvneloba aqvs sasamarTlos gadawyvetilebebis Sinaarss, 
magram, imavdroulad, am gadawyvetilebebis da, Sesabamisad, sasamarTlos saqmiano-
bis praqtikuli Sedegebis xelmisawvdomobisTvis gadamwyveti mniSvneloba aqvs maTi 
(gadawyvetilebebis) iuridiuli Zalis samarTlebrivi garantiebis swor gaazrebasa 
da Camoyalibebas.

sakonstitucio sasamarTlos gadawyvetilebis iuridiul Zalas araerTi aqtua-
luri da problematuri sakiTxi ukavSirdeba. winamdebare statiaSi Cven mxolod 
ramdenime maTganze gavamaxvilebT yuradRebas.

2. sakonstitucio sasamarTlos gadawyvetileba sabolooa

2.1. zogadi mimoxilva

saqarTvelos konstituciis 89-e muxlis me-2 punqtis mixedviT: „sakonstitucio 
sasamarTlos gadawyvetileba sabolooa...“. xolo „saqarTvelos sakonstitucio sasa-
marTlos Sesaxeb“ saqarTvelos organuli kanonis 43-e muxlis me-8 punqtis Tanaxmad, 
„sakonstitucio sasamarTlos gadawyvetileba, ganCineba, saoqmo Canaweri da daskvna 
sabolooa da gasaCivrebas an gadasinjvas ar eqvemdebareba“. 

gadawyvetileba „sabolooa“ gulisxmobs, rom, erTi mxriv, ar arsebobs misi (ga-
dawyvetilebis) mxareebis mier gasaCivrebis, zemdgomi organos mier gadasinjvis da 
am gziT saqmis Tavidan ganxilvisa da gadawyvetilebis Sedegebis Secvlis samarT-
lebrivi SesaZlebloba (kompetencia), xolo, meore mxriv, is mavalebelia da boWavs 
yvela Sesabamis subieqts, rac niSnavs, rom ar SeiZleba arsebobdes gadawyvetilebis 
daZlevis, misi Sedegebis ignorirebis kanonieri SesaZlebloba. 

saqarTvelos konstituciis mixedviT, sakonstitucio kontrolis mizniT marTlm-
sajulebis ganxorcielebis specialuri uflebamosileba mxolod sakonstitucio sa-
samarTlos gaaCnia, rac gamoricxavs danarCeni xelisuflebis (rogorc politikuri, 
ise sasamarTlo xelisuflebis) wvdomas am kompetenciis ganxorcielebaze. pirvel 
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rigSi, es TavisTavadi Sedegia xelisuflebis danawilebis principisa da zustad 
misi (am principis) realizaciis xelSewyobisTvis sakonstitucio sasamarTlos insti-
tutis SemoRebisa. saqarTvelos moqmedi kanonmdeblobis mixedviT, sakonstitucio 
sasamarTlos gadawyvetilebis qmediTobas ver daemuqreba politikuri xelisufle-
bis romelime organos (Tanamdebobis piris) an saerTo iurisdiqciis sasamarTloebis 
mier sakonstitucio sasamarTlos gadawyvetilebebis gadasinjvis samarTlebrivi 
SesaZlebloba, pirvel rigSi, zustad maT mier konstituciuri marTlmsajulebis 
ganxorcielebis kompetenciis ararsebobis (arqonis) gamo. Tumca aseTi kompetenciis 
ararseboba ar aris sakmarisi garantia sakonstitucio sasamarTlos gadawyvetile-
bis saboloobis da misi Sedegebis Seucvlelobis uzrunvelsayofad. aucilebelia, 
imavdroulad kanonmdeblobaSi iyos sakmarisi da adekvaturi garantiebi sakonsti-
tucio sasamarTlos gadawyvetilebis aRsrulebisa da misi saqmianobis Sedegebis 
dinamikaSi SesanarCuneblad.

winamdebare statiis mizans ar warmoadgens sakonstitucio sasamarTlos gadawyve-
tilebis aRsrulebis problemebis ganxilva da gadawyvetilebebis Seusruleblobis/
daZlevis SemTxvevaSi pasuxismgeblobis kanonmdeblobiT gaTvaliswinebuli meqa-
nizmebis srulyofilebisa Tu efeqturobis gaanalizeba. am TvalsazrisiT, mivuTi-
TebT mxolod ramdenime sakanonmdeblo garantiaze: „saqarTvelos sakonstitucio 
sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 25-e muxlis pirveli punqtis 
Tanaxmad: „sakonstitucio sasamarTlos gadawyvetileba sabolooa da misi Seusru-
lebloba isjeba kanoniT“. amave muxlis me-4 punqtis Tanaxmad: „sakonstitucio sasa-
marTlos mier samarTlebrivi aqtis an misi nawilis arakonstituciurad cnobis 
Semdeg ar SeiZleba iseTi samarTlebrivi aqtis miReba/gamocema, romelic Seicavs 
imave Sinaarsis normebs, romlebic arakonstituciurad iqna cnobili“. xolo 25-e 
muxlis 41 punqtis Tanaxmad: „Tu sakonstitucio sasamarTlo ganmwesrigebel sxdo-
maze daadgens, rom sadavo normatiuli aqti an misi nawili Seicavs imave Sinaarsis 
normebs, romlebic sakonstitucio sasamarTlom ukve arakonstituciurad cno ... mas 
gamoaqvs ganCineba saqmis arsebiTad gansaxilvelad miuReblobisa da sadavo aqtis an 
misi nawilis Zaladakargulad cnobis Sesaxeb“.

2.2. sakonstitucio sasamarTlos TviTSezRudva sakuTari gadawyvetilebebiT

sakonstitucio sasamarTlos gadawyvetilebis saboloobisa da savaldebulo Za-
lis uzrunvelyofisTvis didi mniSvneloba aqvs Tavad sakonstitucio sasamarTlos 
misive gadawyvetilebebiT TviTSezRudvis sakiTxs. 

bunebrivia, am SemTxvevaSic moqmedebs zogadi wesi – vinaidan sakonstitucio sasa-
marTlos gadawyvetileba sabolooa, is aseTi Zalis mqone, pirvel rigSi, Tavad 
sakonstitucio sasamarTlosTvisaa. 
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moqmedebs prezumfcia, rom sakonstitucio sasamarTlos mier konkretul saqmeze 
miRebuli saboloo gadawyvetileba aris swori, rac, mTel rig sxva safuZvlebTan 
erTad, warmoSobs valdebulebas, rom aseTi pozicia sasamarTlos mier momavalSi 
ar iyos gadaxedili. amitom sakonstitucio sasamarTlos mosamarTleebi SeboWili 
arian rogorc konstituciiT, ise sakonstitucio sasamarTlos arsebuli praqti-
kiT – rogorc konkretul sakiTxebze miRebuli saboloo da swori gadawyvetile-
bebiT.

bunebrivia, aseTivea kanonmdeblobis pasuxi sakonstitucio sasamarTlos misive 
gadawyvetilebiT SeboWvis Taobaze. kerZod, „sakonstitucio samarTalwarmoebis 
Sesaxeb“ saqarTvelos kanonis me-18 muxlis „d“ qvepunqtis Tanaxmad: „konstituciuri 
sarCeli an konstituciuri wardgineba arsebiTad gansaxilvelad ar miiReba, Tu 
masSi miTiTebuli yvela sadavo sakiTxi ukve gadawyvetilia sakonstitucio sasa-
marTlos mier...“. 

es norma adgens zogad wess rogorc potenciuri mosarCeleebisaTvis, ise Tavad sa-
konstitucio sasamarTlosTvis. mosarCeleebs is miuTiTebs, rom sasamarTlos mier 
ukve ganxilul da gadawyvetil sakiTxebze davis ganxilva aRar Sedgeba, sarCeli 
aRar iqneba miRebuli arsebiTad gansaxilvelad zustad imitom, rom sasamarTlom 
am sakiTxze ukve miiRo saboloo da Sesasruleblad savaldebulo gadawyvetileba. 
amasTan, es norma Tavad sasamarTlos boWavs misive gadawyvetilebis savaldebu-
lo samarTlebrivi SedegebiT, rac ara mxolod sasamarTlos avtoritetis sakiTxs 
ukavSirdeba, aramed, imavdroulad, samarTlebrivi usafrTxoebis stabilurobas 
emsaxureba. 

am TvalsazrisiT, calke Sefasebas moiTxovs „sakonstitucio sasamarTlos Sesaxeb“ 
saqarTvelos organuli kanonis 211 muxli, romlis Tanaxmad: „1. Tu sakonstitucio 
sasamarTlos kolegia miiCnevs, rom misi pozicia, romelic gamomdinareobs gansaxil-
veli saqmidan, gansxvavdeba sasamarTlos mier adre gamotanil gadawyvetilebaSi 
(gadawyvetilebebSi) gamoxatuli samarTlebrivi poziciisgan ... igi uflebamosilia 
saqmis ganxilvisa da gadawyvetis nebismier etapze dasabuTebuli ganCinebiT saqme 
gansaxilvelad gadasces sakonstitucio sasamarTlos plenums... .

2.sakonstitucio sasamarTlos plenumis saoqmo Canaweri/ganCineba, gadawyveti-
leba an daskvna, romelic gansxvavdeba sakonstitucio sasamarTlos praqtikisagan, 
miRebulad CaiTvleba, Tu mas mxars dauWers sakonstitucio sasamarTlos plenumis 
sruli Semadgenlobis naxevarze meti“.

imavdroulad, „sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis 
me-18 muxlis „d“ qvepunqti zogadi wesidan uSvebs gamonakliss da iZleva SesaZ-
leblobas, sakonstitucio sasamarTlom miiRos sarCeli arsebiTad gansaxilvelad 
„saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 
211 muxliT gaTvaliswinebul SemTxvevebSi. 
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xazgasmiT unda iTqvas, rom mocemul SemTxvevaSi kanonmdeblis mizani ar aris, 
gadawyvetilebiT ukmayofilo mxares misces SesaZlebloba, sakuTari eWvebi, gadawy-
vetilebis marTebulobasTan dakavSirebiT, gadaamowmos misi gasaCivrebis gziT. 
es norma ar aris gamiznuli gasaCivrebisa da gadasinjvis meqanizmis SemoRebaze, 
rac Tavad gadawyvetilebis savaldebulobas saeWvos gaxdida da, imavdroulad, 
sakonstitucio sasamarTlos gadaaqcevda or instanciur dawesebulebad. mxareebs 
aqvT valdebuleba, daemorCilon sakonstitucio sasamarTlos gadawyvetilebas, ro-
gorc saboloo gadawyvtilebas am saqmeze da aRasrulon is. 

zemoaRniSnuli meqanizmis daniSnuleba da saboloo mizani aris, pirvel rigSi, 
konstituciis droSi moqnilobis (drosTan adekvaturobis) uzrunvelyofa, adamia-
nis uflebebis realuri, efeqturi da grZelvadian perspeqtivaSi qmediTi dacvis-
Tvis damatebiTi garantiis Seqmna, qveynis samarTlis konstituciur RirebulebebTan 
harmoniulad ganviTarebis xelSewyoba. ar SeiZleba sakonstitucio sasamarTlom 
samarTlebrivi urTierTobebi Seiyvanos CixSi. bunebrivia, aq ar igulisxmeba sasa-
marTlos gadawyvetilebebis SesabamisobaSi moyvana Secvlil politikur realobas-
Tan an axal politikur gamowvevebTan. sasamarTlo, rogorc arapolitikuri organo, 
ver iqneba mgrZnobiare msgavsi sakiTxebis da procesebis mimarT, piriqiT, aseT dros 
zustad sasamarTloa stabilurobis SenarCunebis mniSvnelovani berketi. aq sau-
baria zogadad samarTlis ganviTarebis saerTo gamowvevebis kvaldakval, rogorc 
qveynis konstituciis dinamikurobis, ise misi mTavari damcvelis – sakonstitucio 
sasamarTlos gadawyvetilebebis adekvaturobis xelSewyobaze, rac, saboloo jamSi, 
dadebiTad unda aisaxos rogorc adamianis uflebebis, ise ZiriTadi konstituciuri 
Rirebulebebis efeqtur dacvaze.

imavdroulad, mniSvnelovania, arsebobdes Sesabamisi berketebi am sakanonmdeblo 
meqanizmis sworad da miznobrivad gamoyenebis, ganviTarebis uzrunvelsayofad. yu-
radRebas gavamaxvilebT or mniSvnelovan sakanonmdeblo garantiaze:

a) sasamarTlom unda miiRos dasabuTebuli ganCineba saqmis plenumisaTvis gada-
sacemad. xazgasasmelia termini „dasabuTebuli“, rac niSnavs, rom sasamarTlos Se-
madgenlobam unda warmoadginos sakuTari argumentebi imis Taobaze, rom samarTlis 
sakonstitucio sasamarTlos Zveli praqtikis identurad ganviTareba gardauvlad 
warmoSobs problemebs konstituciis calkeuli normebis srulyofili interpreta-
ciis, uflebebis efeqturad dacvis TvalsazrisiT, ris gamoc, misi pozicia gansxvav-
deba sasamarTlos mier adre gamotanil gadawyvetilebaSi moyvanili samarTlebrivi 
poziciisgan.

maRalia mtkicebis tvirTi im mosamarTleebisTvis, romlebic ar eTanxmebian Zvel 
praqtikas. aseT dros mosamarTle sakuTar pozicias ver daafuZnebs im moTxovnas an 
arguments, rom adre miRebul gadawyvetilebaSi moyvanili motivacia arasakmarisia, 
aradamajerebeli an bundovani, an rom is ubralod sxvanairad dawerda gadawyveti-
lebas. Zalian cxadi, aSkara da TvalsaCino unda iyos, rom samarTlis Zveli praq-
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tikis Sesabamisad ganviTareba gardauvlad warmoSobs problemebs konstituciis 
interpretaciis, uflebebis efeqturad dacvis TvalsazrisiT, gamoiwvevs samarTlis 
arasamarTliani ganviTarebis riskebs. Tu aseTi problemebi sakmarisad xelSesaxe-
bia, mosamarTleTa mcdeloba am problemebis mogvarebis Taobaze pativiscemas da 
yuradRebas imsaxurebs. 

maSasadame, erTi mxriv, es sakanonmdeblo regulacia ar unda gadaiqces mosamarT-
leTa kvalifikaciis konkurenciis wyarod, radgan aseTi midgoma daangrevs samarT-
lis sistemas. Tumca, meore mxriv, mosamarTleTa zutad ganWvretil problemaze ar 
unda davxuWoT Tvali, Tuki arsebuli (adre miRebuli) gadawyvetilebis sapirwones 
warmoadgens adamianis uflebebis ufro efeqturad dacvis SesaZlebloba.

b) aseT saqmeebs ganixilavs plenumi – anu sasamarTlo sruli SemadgenlobiT, rac 
niSnavs, rom ganxilvaSi monawileobs meti inteleqtualuri resursi, arsebobs meti 
diskusiis, kamaTis, msjelobis, gansxvavebuli mosazrebebis mosmenis, Sepirispirebisa 
Tu Sejerebis SesaZlebloba. es ki TavisTavad warmoadgens met garantias, rom sasa-
marTlo mxolod im SemTxvevaSi miiRebs arsebulisagan gansxvavebul gadawyvetile-
bas, Tu es namdvilad emsaxureba zemoT dasaxelebul miznebs.

Tumca, saboloo jamSi, unda aRiniSnos, rom ZiriTadad am normis efeqturoba da 
mizanmimarTuli qmediToba, damokidebulia Tavad misi gamoyenebis praqtikaze. ami-
tom Zalze didi mniSvneloba aqvs mosamarTleTa mier mis frTxil, gonivrul, mozo-
mil gamoyenebas. sakonstitucio sasamarTlom unda SeZlos misi gadawyvetilebebis 
efeqturobis, qmediTobisa da sicocxlisunarianobis uzrunvelyofa, amasTan, maTi 
(gadawyvetilebebis) wonisa da mniSvnelobis SenarCuneba, dacva.

2.3. „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli 
kanonis 211 muxlis praqtikuli Sedegebi

mniSvnelovania, rom am normam pozitiuri Sedegebi sakonstitucio sasamarTlos 
praqtikaSi ukve gamoiwvia. kerZod:

1) saqarTvelos sakonstitucio sasamarTlom 2002 wlis 5 noembris N2/2/180-183 
gadawyvetilebaSi saqmeze „saqarTvelos axalgazrda iuristTa asociacia da zaal-
tyeSelaSvili, nino tyeSelaSvili, maia SariqaZe, nino basiSvili, vera basiSvili da 
lela guraSvili saqarTvelos parlamentis winaaRmdeg“ ar daakmayofila mosarCe-
leTa moTxovna da konstituciurad cno „Sekrebebisa da manifestaciebis Sesaxeb“ 
saqarTvelos kanonis me-9 muxlis pirveli punqti, romlis Tanaxmad, „akrZalulia 
Sekrebis an manifestaciis Catareba: saqarTvelos parlamentis SenobaSi, saqarTve-
los prezidentis rezidenciaSi, saqarTvelos sakonstitucio sasamarTlos da saqar-
Tvelos uzenaesi sasamarTlos, sasamarTloebis, prokuraturis, policiis, sasjelTa 
aRsrulebis organoebis SenobebSi, samxedro nawilebsa da obieqtebSi, rkinigzis sad-
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gurebSi, aeroportebSi, saavadmyofoebSi, diplomatiur dawesebulebebSi da maTgan 
oci metris radiusSi mdebare teritoriaze, agreTve samTavrobo dawesebulebebis, 
adgilobrivi mmarTvelobis organoebis, Sromis usafrTxoebis specialuri reJimis 
an SeiaraRebuli dacvis mqone sawarmoebis, dawesebulebebisa da organizaciebis Se-
nobebSi; dauSvebelia am obieqtebis Sesasvlelebis sruli blokireba“.

sasamarTlom miiCnia, rom sadavo normaSi CamoTvlili iyo zustad is adgilebi, 
sadac Sekrebis an manifestaciis Catareba xels SeuSlida aRniSnuli „obieqtebis 
daniSnulebisamebr srulfasovnad funqcionirebas“, rac, Tavis mxriv, saziano iqne-
boda sajaro usafrTxoebis da wesrigis dacvisTvis.

2010 wels sakonstitucio sasamarTlos mimarTes rigma politikurma partiebma, 
saqarTvelos axalgazrda iuristTa asociaciam, saqarTvelos saxalxo damcvelma da 
„Sekrebebisa da manifestaciebis Sesaxeb“ saqarTvelos kanonis araerT normasTan 
erTad, kvlav gaasaCivres me-9 muxli, romlis Sinaarsi arsebiTad igive iyo im nor-
misa, romelic sakonstitucio sasamrTlom erTxel ukve konstituciurad cno. amas-
Tan, mosarCeleebi iTxovdnen mxolod dasaxelebuli dawesebulebebidan 20 metris 
radiusSi mdebare teritoriaze Sekrebebisa da manifestaciebis Catarebis akrZalvis 
arakonstituciurad cnobas.

sasamarTlom 2011 wlis 18 aprilis gadawyvetilebaSi saqmeze „moqalaqeTa poli-
tikuri gaerTianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri 
gaerTianeba ̀saqarTvelos konservatiuli partia~, saqarTvelos moqalaqeebi – zviad 
ZiZiguri da kaxa kukava, saqarTvelos axalgazrda iuristTa asociacia, moqalaqee-
bi – daCi caguria da jaba jiSkariani, saqarTvelos saxalxo damcveli saqarTvelos 
parlamentis winaaRmdeg“, es norma arakonstituciurad cno Semdeg garemoebaTa gamo:

a) sakonstitucio sasamarTlom gansakuTrebiT yuradReba gaamaxvila Sekrebis Ta-
visuflebis mniSvnelobaze demokratiul sazogadoebaSi. sasamarTlom miuTiTa, rom 
saqarTvelos konstituciis 25–e muxliT daculi ufleba Sekrebis (manifestaciis) 
Catarebis mizniT konkretuli adgilis arCevis Tavisuflebasac moicavs da am ufle-
bis SezRudva mxolod legitimuri miznis arsebobis da miznis Tanazomadi saSuale-
bis gamoyenebis SemTxvevaSi aris gamarTlebuli. sasamarTlom, erTi mxriv, aRniSna, 
rom „Sekrebebisa da manifestaciebis Sesaxeb“ saqarTvelos kanonis me–9 muxlis saq-
mis ganxilvis droisTvis moqmedi redaqcia CamoTvlida dawesebulebebs, romlebic 
mniSvnelovan saxelmwifo Tu sazogadoebriv funqciebs asruleben, maTi efeqturi 
saqmianobis uzrunvelyofa saxelmwifosa da sazogadoebisTvis sasicocxlod mniS-
vnelovania da, amdenad, uflebis SezRudvis konstituciiT gaTvaliswinebul legi-
timur miznebs warmoadgens. am mxriv, sasamarTlom srulad gaiziara 2002 wlis 5 
noembris gadawyvetilebaSi moyvanili pozicia. Tumca, imavdroulad, sasamarTlom 
miuTiTa, rom „msgavsi SezRudvis arseboba zogierT dawesebulebasTan, misi kompe-
tenciisa da saqmianobis specifikurobis gaTvaliswinebiT, SeiZleba gamarTlebuli 
iyos, zogierTTan ki ara. Sekrebis (manifestaciis) Catarebaze dadgenili terito-



10

qeTevan eremaZe

riuli SezRudvis konstituciasTan Sesabamisoba, konkretuli viTarebis da dawese-
bulebis adgilmdebareobis gaTvaliswinebiT, misi funqciuri daniSnulebisa da mis 
siaxloves Sekrebis (manifestaciis) CatarebiT gamowveuli safrTxis Sefasebis safuZ-
velze ganisazRvreba“1. mocemul SemTxvevaSi ki kanoniT gaTvaliswinebuli dawesebu-
lebebis gansxvavebulobis miuxedavad, kanonmdebelma erTgvarovani midgoma, yvela 
dawesebulebasTan mimarTebiT identuri SezRudva daadgina blanketuri normiT. 
amasTan, sadavo norma im SemTxvevebSic moqmedebda, rodesac Sekreba (manifestacia) 
administraciuli organoebis da sazogadoebrivad mniSvnelovani dawesebulebebis 
gamarTul funqcionirebas safrTxes ar uqmnida.

b) sasamarTlom aseTi blanketuri akrZalvis arakonstituciurobis safuZvlad 
is garemoebac miiCnia, rom sadavo normebiT dadgenili SezRudvis pirobebSi, qala-
qebisa da dasaxlebuli punqtebis landSaftis, administraciuli organoebisa da 
dawesebulebebis adgilmdebareobis gaTvaliswinebiT, Sekrebisa da manifestaciis 
uflebis realizeba, zogierT SemTxvevaSi, praqtikulad SeuZlebeli iqneboda. rad-
gan dawesebulebebi erTmaneTTan ise mWidrod SeiZleba iyvnen ganlagebuli, rom 
maTi Sesasvlelebidan oci metris radiusebi erTmaneTs kveTdes. es im pirobebSi, 
roca kanoniT aseve akrZalulia transportis savali nawilis dakaveba, garda im 
SemTxvevebisa, rodesac amas SekrebaSi an manifestaciaSi monawileTa raodenoba moi-
Txovs (niSandoblivia, rom es ukanaskneli akrZalva 2002 wels zemoaRniSnuli saqmis 
ganxilvisas ar arsebobda). „yovelive es mniSvnelovnad amcirebs Sekrebis uflebis 
ganxorcielebisaTvis nebadarTul sajaro sivrces, rig SemTxvevebSi ki saerTod 
gamoricxavs Sekrebis (manifestaciis) Catarebis SesaZleblobas. zemoaRniSnulidan 
gamomdinare, sadavo norma imaze metad zRudavs adamianis uflebas, vidre legiti-
muri miznis misaRwevad aris saWiro“2. 

maSasadame, sakonstitucio sasamarTlom, erTi mxriv, gaiziara 2002 wlis 5 noembris 
N2/2/180-183 gadawyvetilebis pozicia, rom arsebobs legitimuri miznebi, romelTa 
dasacavad Sekrebis Tavisuflebis aseTi SezRudva calkeul SemTxvevebSi SeiZleba 
aucilebelic iyos. sasamarTlom uflebis dasaSvebi SezRudvis magaliTebic daasaxe-
la: „zemoaRniSnuli ar gamoricxavs kanonmdeblis uflebamosilebas, dawesebulebis 
gamarTuli funqcionirebis uzrunvelyofis mizniT, misi funqciuri daniSnulebis, 
specifikis an/da adgilmdebareobis gaTvaliswinebiT gansazRvros Sekrebis (mani-
festaciis) Catarebis Sesaferisi adgili ise, rom konstituciuri uflebis arsi ar 

1 sakonstitucio sasamarTlos 2011 wlis 18 aprilis gadawyvetleba N2/482,483,487,502  saqmeze „moqalaqeTa 
politikuri gaerTianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaerTianeba `saqarT-
velos konservatiuli partia~, saqarTvelos moqalaqeebi – zviad ZiZiguri da kaxa kukava, saqarTvelos axal-
gazrda iuristTa asociacia, moqalaqeebi – daCi caguria da jaba jiSkariani, saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg“.
2 sakonstitucio sasamarTlos 2011 wlis 18 aprilis gadawyvetleba N2/482,483,487,502  saqmeze „moqalaqeTa 
politikuri gaerTianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaerTianeba `saqarT-
velos konservatiuli partia~, saqarTvelos moqalaqeebi – zviad ZiZiguri da kaxa kukava, saqarTvelos axal-
gazrda iuristTa asociacia, moqalaqeebi – daCi caguria da jaba jiSkariani, saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg“.
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iyos ugulebelyofili. kanonmdebeli aseve uflebamosilia, daawesos SezRudvebi 
gamoxatvis Tavisuflebis, Sekrebisa da manifestaciis uflebis ganxorcielebaze 
iseT SenobebTan an teritoriaze, romelic dacvis da usafrTxoebis gansakuTrebul 
zomebs saWiroebs. gamonaklis SemTxvevaSi, SezRudvis arseboba SeiZleba gamarTle-
buli iyos maSinac, Tu SezRudva manifestaciisa da Sekrebis Catarebas konkretul 
teritoriaze praqtikulad SeuZlebels xdis... xelisuflebis diskreciuli ufle-
bamosilebis farglebi gansakuTrebulad farToa, rodesac uflebaSi Careva usa-
frTxoebis uzrunvelyofis legitimuri miznis miRwevis erTaderTi saSualebaa. am 
mizniT zogierTi tipis dawesebulebis siaxloves blanketuri akrZalvis dadgena 
gamarTlebuli SeiZleba iyos. ase magaliTad, garkveuli radiusiT Sekrebebisa da 
manifestaciis Catarebaze SezRudvis daweseba sadavo normaSi CamoTvlil zogierT 
iseT dawesebulebasTan, rogoricaa samxedro nawili, policiis winaswari dakavebis 
saknebi an penitencialuri dawesebuleba, SesaZloa gamarTlebuli iyos, miuxedavad 
imisa, rom is Sekrebisa da manifestaciis Catarebas protestis adresatTan faqto-
brivad SeuZlebels gaxdis“3. 

Tumca, imavdroulad, sakonstitucio sasamarTlom araorazrovnad miuTiTa, rom 
Sekrebis TavisuflebaSi Carevis gamarTleba SesaZlebeli iqneba yoveli konkretuli 
saqmis individualuri Seswavlis Sedegad: mxolod realuri saWiroebis arsebobi-
sas – rodesac dasaxelebul sajaro interesebs marTlac uSualo safrTxe emuqreba 
da mxolod im SemTxvevaSi, Tu am miznebis misaRwevad gamoyenebuli iqneba uflebaSi 
Carevis Tanazomadi, proporciuli saSualeba.

2) sakonstitucio sasamarTlos 2002 wlis 5 noembris N2/2/180-183 gadawyvetileba-
Si „Sekrebebisa da manifestaciebis Sesaxeb“ saqarTvelos kanonis me-11 muxlze msje-
lobisas mouxda amave kanonis me-4 muxlis me-2 punqtis Sefasebac. es norma Sekrebebsa 
da manifestaciebze krZalavs iseT mowodebebs, rogorebicaa: saqarTvelos konsti-
tuciuri wyobilebis damxoba an ZaladobiT Secvla, qveynis damoukideblobis xelyo-
fa da teritoriuli mTlianobis darRveva an iseTi mowodeba, romelic warmoadgens 
omisa da Zaladobis propagandas, aRvivebs erovnul, kuTxur, religiur an socialur 
SuRls.

sasamarTlom am sakiTxTan mimarTebiT aRniSna, rom „dasaxelebuli punqti ar krZa-
lavs sityvis Tavisuflebas, akrZalva exeba mxolod zemoTqmuli saxis mowodebebs, 
romlebsac kanonsawinaaRmdego xasiaTi aqvT. msgavsi saxis mowodebebi dasjadia 
sisxlis samarTlis kanonmdeblobiTac (saqarTvelos sisxlis samarTlis kodeqsis 

3 sakonstitucio sasamarTlos 2011 wlis 18 aprilis gadawyvetleba N2/482,483,487,502  saqmeze „moqalaqeTa 
politikurigaerTianeba `moZraoba erTiani saqarTvelosTvis~, moqalaqeTa politikuri gaerTianeba `saqarT-
velos konservatiuli partia~, saqarTvelos moqalaqeebi – zviad ZiZiguri da kaxa kukava, saqarTvelos axal-
gazrda iuristTa asociacia, moqalaqeebi – daCi caguria da jaba jiSkariani, saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg“. p.59.
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317-e muxli)“4. sakonstitucio sasamarTlom zogadad msgavsi tipis mowodebebi saer-
Tod ar miiCnia sityvis TavisuflebiT dacul sikeTed.

2011 wlis 18 aprilis N2/482,483,487,502 gadawyvetilebaSi sasamarTlo kvlav miu-
brunda amave sakiTxs da mas uSualod me-4 muxlis me-2 punqtze mouwia msjeloba. 
marTalia, sasamarTlom es norma konstituciurad miiCnia, magram, imavdroulad, 
mniSvnelovani ganmartebebi gaakeTa Sekrebis Tavisuflebisa da sityvis Tavisuf-
lebis sasargeblod. kerZod: sakonstitucio sasamarTlom, am sakiTxze miRebuli 
winamorbedi gadawyvetilebisagan gansxvavebiT, msgavsi tipis mowodebebi sityvis 
TavisuflebiT daculi sferodan ar gaiyvana da msjeloba am SemTxvevaSi ZiriTadad 
daafuZna blanketuri, zogadi akrZalvebis SemoRebis usamarTlo bunebaze. 

sakonstitucio sasamarTlom xazgasmiT aRniSna, rom konstituciiT daculia kri-
tikuli azri, maT Soris iseTic, romelsac sazogadoebis nawili SeiZleba zedme-
tad mkacrad an araadekvaturad aRiqvamdes. amasTan, miuTiTa, rom „xelisuflebis 
mimarT gamoTqmuli kritika, maT Soris, zogadad xelisuflebis, misi konkretuli 
wevris an mmarTvelobis formis Secvlis moTxovna ver gaxdeba gamoxatvis Tavi-
suflebis, Sekrebisa da manifestaciis uflebis SezRudvis safuZveli. saprotesto 
aqcias, romelzec xelisuflebisadmi kritikulad ganwyobili xalxi iyris Tavs, axa-
siaTebs xelisuflebis Secvlis an mis gadadgomasTan dakavSirebuli mowodebebi“5. 
„moqalaqeebs konstituciiT aqvT garantirebuli ufleba, Seikribnen da gamoxaton 
sakuTari neba, damokidebuleba xelisuflebis mimarT, rac, Tavis mxriv, SeiZleba ga-
vlenas axdendes mimdinare politikur Tu sazogadoebriv procesebze, iwvevdes mTa-
vrobis an misi wevris gadadgomas, politikuri wyobilebis an mmarTvelobis formis 
Secvlas. arsebiTad arasworia demokratiuli sazogadoebisTvis damaxasiaTebeli 
aseTi procesis „xelisuflebis damxobasTan“ gaigiveba, masTan gaTanabreba“6.

sakonstitucio sasamarTlom miuTiTa, rom gancxadeba, romelic Zaladobrivi an/
da danaSaulebrivi qmedebis Cadenisken mouwodebs, yvela SemTxvevaSi ar unda iwve-
vdes pasuxismgeblobas. „mniSvnelovania rom kanoni, iseve rogorc misi gamoyenebis 
praqtika, ganasxvavebdes gamonaTqvamebs, romlebic, erTi mxriv, SesaZloa Zalado-
bis enas Seicavdes, magram, amave dros, uvnebelia da politikuri, socialuri Tu 

4 2002 wlis 5 noembris N2/2/180-183 gadawyvetileba saqmeze „saqarTvelos axalgazrda iuristTa asociacia 
da zaal tyeSelaSvili, nino tyeSelaSvili, maia SariqaZe, nino basiSvili, vera basiSvili da lela guraSvili 
saqarTvelos parlamentis winaaRmdeg.“
5 sakonstitucio sasamarTlos 2011 wlis 18 aprilis gadawyvetleba N2/482,483,487,502  saqmeze „moqalaqeTa 
politikuri gaerTianeba `moZraoba erTiani saqarTvelosTvis“, moqalaqeTa politikuri gaerTianeba `saqarT-
velos konservatiuli partia~, saqarTvelos moqalaqeebi – zviad ZiZiguri da kaxa kukava, saqarTvelos axal-
gazrda iuristTa asociacia, moqalaqeebi – daCi caguria da jaba jiSkariani, saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg“. 
6 sakonstitucio sasamarTlos 2011 wlis 18 aprilis gadawyvetleba N2/482,483,487,502  saqmeze „moqalaqeTa 
politikuri gaerTianeba `moZraoba erTiani saqarTvelosTvis“, moqalaqeTa politikuri gaerTianeba `saqarT-
velos konservatiuli partia“, saqarTvelos moqalaqeebi – zviad ZiZiguri da kaxa kukava, saqarTvelos axal-
gazrda iuristTa asociacia, moqalaqeebi – daCi caguria da jaba jiSkariani, saqarTvelos saxalxo damcveli 
saqarTvelos parlamentis winaaRmdeg“.
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samecniero diskursis nawils warmoadgens, xolo, meore mxriv, mowodebas, rodesac 
mis avtors gaazrebuli aqvs mowodebis savaraudo Sedegi da miznad isaxavs am Sede-
gis dadgomas... formalurad Zaladobisken mowodebis Semcveli gamonaTqvamebi an 
iseTi gamonaTqvamebi, romlebic erTeul, izolirebul SemTxvevas warmoadgens, yve-
la SemTxvevaSi ar qmnis Zaladobis ganxorcielebis realur safrTxes. amave dros, 
safrTxis realurobis gansazRvrisaTvis unda Sefasdes is, Tu ra konteqstSi da ra 
viTarebaSi aris warmoTqmuli aseTi mowodeba. yovel konkretul SemTxvevaSi, uf-
lebamosilma organom (pirma) unda Seafasos, warmoadgens Tu ara gancxadeba damxo-
bisken, ZaladobiT xelisuflebis Secvlisken mowodebas da aris Tu ara Zaladobis 
safrTxe. saxelmwifo uflebamosilia, Caerios da Sewyvitos Sekreba (manifestacia) 
mxolod im SemTxvevaSi, Tu mowodeba orive kriteriums akmayofilebs. norma konsti-
tuciis Seusabamo iqneba, Tu is gamoxatvis Tavisuflebis SezRudvas SesaZlebels 
xdis zemoaRniSnuli kriteriumebis gauTvaliswineblad“7.

sasamarTlom normis sistemuri ganmartebis gziT daadgina, rom „amgvari kritiku-
li gancxadebebi ar warmoadgens sadavo normis regulirebis sferos. sadavo normis 
regulirebis sferos arc is gamonaTqvamebi ganekuTvneba, romlebic formalurad 
„damxobisken mowodebis“ sityvebs Seicaven, magram konteqsti, romelSic es sity-
vebi iqna warmoTqmuli, maTi namdvili arsi da mizanmimarTuleba ar iZleva kanonis 
darRvevis dadgenis safuZvels ... sadavo normiT dawesebuli akrZalva ukavSirdeba 
mowodebas, romelic gulisxmobs danaSaulebrivi qmedebis sisruleSi moyvanis sur-
vils. mowodeba, romelic aseTi ganzraxvis gareSea gakeTebuli, sadavo normis regu-
lirebis sferos ar ganekuTvneba“8. 

3. sakonstitucio sasamarTlos gadawyvetilebis samarTlebrivi 
Sedegebis xelmisawvdomobasTan dakavSirebuli aqtualuri 
sakiTxebi

3.1. gadawyvetilebis ZalaSi Sesvla da misi praqtikuli Sedegebi

sakonstitucio sasamarTlos gadawyvetilebis mniSvneloba, bunebrivia, mTlianad 
dakavSirebulia im samarTlebriv SedegebTan, romelTa gamowvevac mas SeuZlia. amitom 
sainteresoa sakiTxi, rodis, ra etapidan xdeba gadawyvetilebis Sedegebi xelSesaxebi.

7 iqve.
8 iqve.
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logikuria, rom cvlilebebis molodini obieqturad dakavSirebulia gadawyve-
tilebebTan, romlebiTac konkretuli sarCelebi kmayofildeba. amitomacaa, rom 
kanonmdebelic zustad aseTi gadawyvetilebebis samarTlebrivi Sedegebis sakanonm-
deblo reglamentirebas axdens9.

saqarTvelos konstituciis 89-e muxlis me-2 punqtis Tanaxmad: „... arakonstitu-
ciurad cnobili normatiuli aqti an misi nawili kargavs iuridiul Zalas sakonsti-
tucio sasamarTlos Sesabamisi gadawyvetilebis gamoqveynebis momentidan“. es norma 
gvawvdis informacias: a) gadawyvetilebis uSualo samarTlebrivi Sedegis da b) ase-
Ti Sedegis dadgomis drois Taobaze.

gadawyvetilebis uSualo samarTlebrivi Sedegi aris arakonstituciurad cno-
bili normis iuridiuli Zalis dakargva da am gziT konstituciis/adamianis uflebe-
bis Semdgomi darRvevebis Tavidan acileba an/da darRveuli uflebis aRdgenisa da 
dacvis SesaZleblobis gaCena. Tumca, imavdroulad, gadamwyveti mniSvneloba aqvs am 
Sedegebis droul da efeqtur xelmisawvdomobas, radgan sakonstitucio sasamarT-
los gadawyvetilebas azri ar eqneba, Tu is ver gamoiwvevs im dadebiT Sedegebs, 
risTvisac iqna miRebuli. amitom, sul mcire, aucilebelia Sesabamisi sakanonmdeblo 
garantiebi, romlebic uzrunvelyofs gadawyvetilebis Sedegebis gonivrul droSi 
dadgomas. 

sakonstitucio sasamarTlos gadawyvetilebis uSualo, pirveladi samarTlebrivi 
Sedegi – arakonstituciurad cnobili normatiuli aqtis iuridiuli Zalis dakar-
gva, rogorc ukve aRiniSna, dakavSirebulia gadawyvetilebis gamoqveynebasTan10. 

Tu ra iTvleba sakonstitucio sasamarTlos gadawyvetilebis gamoqveynebad, 
amaze pasuxs „sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis 33-e 
muxlis pirveli punqti iZleva, romlis Tanaxmad: „sakonstitucio sasamarTlos ga-
dawyvetileba ZalaSi Sedis sxdomaze misi sajarod gamocxadebis momentidan da 15 
dReSi qveyndeba „saqarTvelos sakanonmdeblo macneSi“. saqmis zepiri mosmenis gareSe 
gadawyvetis SemTxvevaSi sakonstitucio sasamarTlos wevrebis mier gadawyvetile-
bis xelmoweridan 15 dReSi igi qveyndeba „saqarTvelos sakanonmdeblo macneSi“ da 
ZalaSi Sedis gamoqveynebisTanave“.

maSasadame, sakonstitucio sasamarTlos gadawyvetilebis gamoqveynebad iTvleba 
misi gamoqveyneba“saqarTvelos sakanonmdeblo macneSi“, rac uzrunvelyofili unda 
iyos 15 dRis vadaSi: a) saqmis zepiri mosmeniT gadawyvetis SemTxvevaSi 15 dRiani 
vada aiTvleba gadawyvetilebis ZalaSi Sesvlis (sxdomaze sajarod gamocxadebis) 

9 Tumca praqtikam TvalsaCino gaxada iseTi gadawyvetilebebis samarTlebrivi Sedegebis sakanonmdeblo regu-
lirebis aucileblobac, romlebiTac sarCelebi ar kmayofildeba, rac niSnavs, rom sadavo norma konstituciu-
rad cxaddeba da iuridiul Zalas inarCunebs. es sakiTxi araerT praqtikul problemas aerTianebs da calke 
ganxilvas moiTxovs, amitom winamdebare statia mis analizs ar daeTmoba. 
10 saqarTvelos konstituciis 89-e muxlis me-2 punqti; „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ 
saqarTvelos organuli kanonis 25-e muxlis me-2 punqti.
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momentidan; b) saqmis zepiri mosmenis gareSe gadawyvetis SemTxvevaSi – sakonstitu-
cio sasamarTlos wevrebis mier gadawyvetilebis xelmoweris dRidan. 

yuradsaRebia, rom gamoqveynebis etaps ukavSirdeba gadawyvetilebis aRsrule-
bis valdebulebac. kerZod, „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ sa-
qarTvelos organuli kanonis 25-e muxlis me-3 punqtis Tanaxmad: „sakonstitucio 
sasamarTlos aqti, misi gamoqveynebis Semdeg dauyovnebliv unda aRsruldes, Tu am 
aqtiT sxva vada ar aris dadgenili“. es norma, erTi mxriv, adgens gadawyvetilebis 
dauyovnebeli aRsrulebis valdebulebas, Tumca, meore mxriv, is am vadlebulebis 
gaCenis aTvlis wertilad miiCnevs gadawyvetilebis gamoqveynebas da,  Sesabamisad, 
arakonstituciurad cnobili normatiuli aqtis iuridiuli Zalis dakargvas (Tu 
Tavad gadawyvetilebiT ar iqneba dadgenili misive aRsrulebis gansxvavebuli vada). 

maSasadame, kanonmdebloba, sakonstitucio sasamarTlos gadawyvetilebis rogorc 
pirvelad samarTlebriv Sedegs – arakonstituciuri normis iuridiuli Zalis da-
kargvas, ise misi aRsrulebis valdebulebas ukavSirebs gadawyvetilebis gamoqvey-
nebas. aseT fonze, sainteresoa, ra samarTlebriv Sedegebs ukavSirebs kanonmdebeli 
gadawyvetilebis ZalaSi Sesvlas. 

zogadad, gadawyvetilebis ZalaSi SesvlisTvis, misi mxolod xelmoweris da, Sesa-
bamisad, miRebis faqti ar aris sakmarisi. amisTvis aucilebelia, is gaxdes sajaro, 
xelmisawvdomi, raTa Sesabamisi pirebisaTvis cnobili da gasagebi gaxdes gadawyveti-
lebiT ganpirobebuli maTi uflebebi da valdebulebebi, rac aucilebelia gadawyve-
tilebis aRsrulebisa da qmediTobisaTvis. amitom zepiri mosmeniT gadawyvetilebis 
miRebisas is ZalaSi Sedis sxdomaze misi sajarod gamocxadebis momentidan, rac 
praqtikulad misi xelmoweris (miRebis) Tanadrouli etapia11, xolo zepiri mos-
menis gareSe gadawyvetilebis miRebisas – misi gamoqveynebis momentidan, anu xel-
moweridan 15 dRis vadaSi. gansxvavebuli wesi zepiri mosmenis gareSe miRebuli 
gadawyvetlebis ZalaSi SesvlisTvis dakavSirebulia imasTan, rom kanonmdebloba12 
uSvebs SesaZleblobas, aseTi gadawyvetileba sxdomaTa darbazSi ar gamocxaddes. am 
SemTxvevaSi gadawyvetilebis gansajaroebis kanoniT gaTvaliswinebul formad misi 
gamoqveyneba rCeba.

rogorc davinaxeT, arakonstituciuri normis iuridiuli Zalis dakargva yo-
velTvis ar aris gadawyvetilebis ZalaSi Sesvlis Tanadrouli procesi. es procese-
bi Tanadrouli xdeba mxolod zepiri mosmenis gareSe saqmis gadawyvetisas, vinaidan 
aseTi gadawyvetilebis ZalaSi Sesvlac da arakonstituciurad cnobili normatiuli 
aqtis iuridiuli Zalis dakargvac gadawyvetilebis gamoqveynebas ukavSirdeba.

11 „sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis 29-e muxlis pirveli punqti.
12 „sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis 29-e muxlis me-3 punqti.
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Tu gaviTvaliswinebT, rom konstituciuri sarCelis dakmayofilebis Sesaxeb ga-
dawyvetilebis pirveladi praqtikuli iuridiuli Sedegi sxva araferia, Tu ara 
arakonstituciurad cnobili normis iuridiuli Zalis dakargva (da SemdgomSi amiT 
gamowveuli samarTlebrivi Sedegebi), maSin zepiri mosmeniT saqmis ganxilvis Sede-
gad miRebuli gadawyvetilebis gamocxadebidan gamoqveynebamde periodSi (maqsimum 
15 dRe, vidre arakonstituciuri normatiuli aqti iuridiul Zalas dakargavs) 
gaugebaria, praqtikulad ra Sedegebi SeiZleba daayenos (gamoiwvios) gadawyveti-
lebis ZalaSi Sesvlam? miT ufro, rom, rogorc ukve aRvniSneT, gadawyvetilebis 
aRsrulebis valdebulebis gaCenac mis gamoqveynebasTan aris dakavSirebuli da ara 
gamocxadebasTan, Sesabamisad, ZalaSi SesvlasTan.

maSasadame, am SemTxvevaSi kanonmdebloba Tavad gamoricxavs gadawyvetilebis raime 
Sedegebis gamowvevis SesaZleblobas misi ZalaSi Sesvlis momentidan, rac TavisTa-
vad gaugebars xdis gadawyvetilebis ZalaSi Sesvlis mniSvnelobas. maSin, rodesac 
kanonzomieria dainteresebuli pirebis molodini da moTxovna, rom gadawyvetile-
bis ZalaSi Sesvlis Semdeg maTi konstituciuri uflebebi aRar dairRves arakonsti-
tuciurad cnobili normiT.

zepiri mosmenis gareSe saqmis ganxilvis Sedegad gadawyvetilebis miRebisas ki, 
rogorc ukve aRiniSna, is ZalaSi Sedis gamoqveynebisTanave, amave momentidan kar-
gavs Zalas arakonstituciuri norma da amave momentidan Cndeba gadawyvetilebis 
aRsrulebis valdebuleba. aqve unda aRiniSnos erTi garemoeba – marTalia, moqmedi 
kanonmdeblobis mixedviT, zepiri mosmenis gareSe saqmis ganxilvisas gadawyvetileba 
SeiZleba ar gamocxaddes sxdomaTa darbazSi13, magram es ar gamoricxavs sxdomaTa 
darbazSi gadawyvetilebis gamocxadebis zogadi wesis gamoyenebis SesaZleblobas. 
Tumca aseT SemTxvevaSic, zepiri mismenis gareSe miRebuli gadawyvetileba, zepiri 
mosmeniT miRebuli gadawyvetilebisagan gansxvavebiT, ZalaSi Sedis gamoqveynebis da 
ara sxdomaTa darbazSi gamocxadebis momentidan. 

zemoaRniSnulidan gamomdinare, migvaCnia, rom samarTlebrivad logikuri iqne-
ba, Tu zepiri mosmeniT miRebuli gadawyvetilebis ZalaSi Sesvlac (zepiri mos-
menis gareSe miRebuli gadawyvetilebis msgavsad) daukavSirdeba mis gamoqveynebas 
da ara sxdomaze gamocxadebas, radgan kanonmdeblobis mixedviT, gadawyvetilebas 
samarTlebrivi Sedegebis gamowveva zustad gamoqveynebis etapidan SeuZlia. kerZod, 
konstituciis mixedviT, zustad gamoqveynebis momentidan kargavs arakonstituciu-
rad cnobili norma iuridiul Zalas da kanonmdeblobis mixedviT, amave droidan 
Cndeba gadawyvetilebis aRsrulebis valdebuleba.

amasTan, mizanSewonilad migvaCnia gadawyvetilebis gamoqveynebisTvis dadgenili 
vadis Semcirebac, radgan maqsimalurad SemWidrovdes vada gadawyvetilebis gamo-
cxadebidan ZalaSi Sesvlamde. 

13 „sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvlos kanonis 29-e muxlis me-3 punqti.
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am TvalsazrisiT, yuradsaRebia Semdegi garemoebac: vinaidan iuridiuli Zalis 
dakargvamde normatiuli aqti moqmedebs, gamodis, rom 15 dRis ganmavlobaSi (ga-
dawyvetilebis gamocxadebidan/xelmoweridan gamoqveynebamde) arakonstituciurad 
cnobili normatiuli aqti iuridiul Zalas inarCunebs, rac niSnavs, rom unariania 
gamoiwvios arakonstituciuri Sedegebi. bunebrivia, ivaraudeba, rom samarTalSem-
fardebelma arakonstituciurad cnobili norma aRar unda gamoiyenos da gadawyve-
tileba unda miiRos uSualod konstituciaze dayrdnobiT. Tumca gadawyvetilebis 
gamoqveynebamde samarTalSemfardeblisTvis SesaZloa arc iyos cnobili gadawyveti-
lebis Taobaze, radgan gamoqveynebamde gadawyvetilebis aslebi egzavnebaT mxolod 
„sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis 33-e muxlis me-2 
da me-3 punqtebiT gaTvaliswinebul saxelmwifo organoebsa da Tanamdebobis pirebs. 
zustad gamoqveyneba aris dainteresebuli pirebisaTvis gadawyvetilebis gacnobisa 
da xelmisawvdomobis oficialuri SesaZlebloba. garda amisa, calkeul SemTxvevaSi, 
samarTalSemfardebels SesaZloa pirdapiri moqmedebis ganmsazRvreli norma uSua-
lod konstituciaSi ar hqondes. normis arakonstituciurad cnobis Semdeg, specia-
luri, konstituciis Sesabamisi regulaciis SemoRebis aucileblobis SemTxvevaSi 
(aseTi regulaciis ararsebobisas), samarTalSemfardebeli Tavad ver gadawyvets, 
rogori iqneba konkretuli samarTlebrivi urTierTobis konstituciis Sesabamisi 
mowesrigeba. erTi mxriv, mas ara aqvs amis kompetencia, meore mxriv, konkretuli 
urTierTobis momwesrigebeli normis ararsebobis SemTxvevaSi, sxvadasxva samarTal-
Semfardebelma SesaZloa erTmaneTisgan gansxvavebuli gza miiCnos sworad, rac aseve 
saxifaToa samarTlebrivi usafrTxoebis TvalsazrisiT da araerT samarTlebriv 
problemas warmoSobs.

yovelive zemoaRniSnulidan gamomdinare, mizanSewonilad migvaCnia gadawyvetile-
bis gamoqveynebisTvis ufro xanmokle vadis daweseba, raTa minimumamde Semcirdes 
arakonstituciurad cnobili normis gamoyenebis albaToba misi iuridiuli Zalis 
dakargvamde. Tumca, calkeul SemTxvevaSi, arakonstituciurad cnobili normatiu-
li aqtis (normis) iuridiuli Zalis dakargvac SesaZloa ar iyos sakmarisi garantia 
uflebis Semdgomi darRvevis Tavidan acilebisaTvis. momdevno TavSi erT-erT aseT 
problemaze gavamaxvilebT yuradRebas.

3.2. SeiZleba Tu ara arakonstituciurad cnobili normatiuli aqtis Semdgomi 
gamoyeneba?

sakonstitucio sasamarTlos praqtikam gamoavlina da aqtualuri gaxada Semdegi 
problemis sakanonmdeblo mowesrigebis aucilebloba – sakonstitucio sasamarT-
los mier arakonstituciurad cnobili normatiuli aqtis iuridiuli Zalis dakar-
gvidan parlamentis (normatiuli aqtis mimRebi sxva organos, Tanamdebobis piris) 
mier axali, konstituciis Sesabamisi regulaciis miRebamde, rogor, ra samarTle-
briv bazaze dayrdnobiT unda ganviTardes Sesabamisi samarTlebrivi urTierTobebi. 
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xSir SemTxvevaSi, normis arakonstituciurad cnobis Semdeg, axali, konstituciis 
Sesabamisi normis miReba saWiro ar aris, radgan arakonstituciuri normis Zalis 
dakargva sakmarisia uflebebis Semdgomi darRvevis Tavidan asacileblad (mag., aseTi 
Sedegebi gamoiwvia sakonstitucio sasamarTlos Semdegma gadawyvetilebebma: 2007 
wlis 26 dekembris gadawyvetileba N1/3/407 saqmeze „saqarTvelos axalgazrda iu-
ristTa asociacia da saqarTvelos moqalaqe – ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg“; 2010 wlis 28 ivnisis gadawyvetileba N466 saqmeze „saqar-
Tvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“ da sxva).

calkeul SemTxvevaSi, sadavo normis arakonstituciurad cnobis Semdeg saWiroa 
axali normis (normebis) miReba, romelic konkretul samarTlebriv urTierTobas 
konstituciis Sesabamisad moawesrigebs an damatebiTi sakanonmdeblo regulirebe-
bis SemoReba, romelTa gareSec es urTierToba konstituciuri uflebis darRvevis 
riskis gareSe ver Sedgeba (ganviTardeba), radgan, erTi mxriv, konstituciis teqsti 
ar Seicavs sakmarisad konkretul normas, uSualod masze dayrdnobiT samarTle-
brivi urTierTobebis ganviTarebisaTvis da meore mxriv, moqmed kanonmdeblobaSic 
ar aris pasuxi am urTierTobebis samarTlebriv mowesrigebaze. aseT dros, rogor 
unda Sedges da ganviTardes konkretuli urTierTobebi Sesabamisi samarTlebrivi 
safuZvlis gareSe? miT ufro, Tu am urTierTobis ganuxorcieleblobam (samarTle-
brivi urTierTobebis verdamyarebam), calkeul SemTxvevaSi, SesaZloa aseve gamoiw-
vios konkretuli konstituciuri uflebebis an/da legitimuri sajaro interesebis 
darRveva.

rogorc ukve aRiniSna, „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqar-
Tvelos organuli kanonis 25-e muxlis me-3 punqtis Tanaxmad: „sakonstitucio sa-
samarTlos aqti, misi gamoqveynebis Semdeg dauyovnebliv unda aRsruldes, Tu am 
aqtiT sxva vada ar aris dadgenili“. sakanonmdeblo procesi obieqturad moiTxovs 
garkveul dros, amitom gadawyvetilebis „dauyovnebliv aRsrulebis“ valdebuleba 
ver warmoSobs imis gonivrul molodins, rom kanonmdebelma es cvlilebebi gadawy-
vetilebis gamoqveynebidan meore an mesame dRes unda miiRos. Tumca am Tvalsazri-
siT mniSvnelovania, rom kanonmdebelma SemWidroebul, gonivrul vadebSi miiRos 
Sesabamisi cvlilebebi (damatebebi). 

nebismier SemTxvevaSi, parlamentma maqsimalurad mWidro vadebSic rom moaxerxos 
Sesabamisi cvlilebebis miReba (Tumca, calkeul SemTxvevaSi, es SesaZloa obieqtu-
rad did dros moiTxovdes sakiTxis sirTulis an politikur Zalebs Soris kom-
promisis vermiRwevis gamo), maT miRebamde ra bedi eweva konkretul samarTlebriv 
urTierTobebs? arakonstituciuri norma ukve Zaladakargulia (anu mas samarTal-
Semfardebeli veRar gamoiyenebs), xolo axali norma jer ar aris miRebuli (kanonm-
debelma ar an ver miiRo), rogor unda ganviTardes samarTlebrivi urTierTobebi 
da ra praqtikuli Zala aqvs am dros sakonstitucio sasamarTlos gadawyvetilebas?
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kanonmdeblobaSi am problemis gadawyvetaze mkafio pasuxi ar arsebobs. Cven mo-
viyvanT magaliTebs sakonstitucio sasamarTlos praqtikidan da SevecdebiT gavaana-
lizoT gamosavlis is gzebi, romelTac sasamarTlo mimarTavda am sakiTxis gadaWris 
mcdelobisas:

1) 2002 wlis 30 dekembris gadawyvetilebaSi N1/3/136 saqmeze „saqarTvelos moqa-
laqe Salva naTelaSvili saqarTvelos parlamentis, saqarTvelos prezidentisa da 
saqarTvelos energetikis maregulirebeli erovnuli komisiis (semekis) winaaRmdeg“, 
sakonstitucio sasamarTlom arakonstituciurad cno: 1. „eleqtroenergiis tarife-
bis Sesaxeb“ saqarTvelos energetikis maregulirebeli erovnuli komisiis (semekis) 
2002 wlis 15 oqtombris dadgenileba im nawilSi, romelic Seexeboda mosaxleobi-
saTvis eleqtroenergiis Sesasyid tarifebs da 2. saqarTvelos energetikis maregu-
lirebeli erovnuli komisiis (semekis) 2001 wlis 31 dekembris dadgenilebiT damt-
kicebuli „fiqsirebuli gadasaxadis mixedviT eleqtroenergiis safasuris gadaxdis 
wesi“.

sakonstitucio sasamarTlo am saqmeze Semdegi problemis winaSe dadga: konkretu-
li samomxmareblo tarifis arakonstituciurad cnobis Semdeg misi momwesrigebeli 
aqtis iuridiuli Zalis dakargva iwvevda samomxmareblo tarifis saerTod arar-
sebobas axali Sesabamisi normatiuli aqtis miRebamde. risi kanonzomieri Sedegi 
iqneboda momxmareblebisTvis eleqtroenergiis miwodebis Sewyveta axali tarifis 
dadgenamde. amitom sasamarTlo Seecada moenaxa gamosavali.

gadawyvetilebis sarezolucio nawilSi sasamarTlom, erTi mxriv, miuTiTa, rom 
arakonstituciuri aqtebi iuridiulad Zaladakargulia am gadawyvetilebis gamo-
qveynebis momentidan, meore mxriv ki, sasamarTlom semeks misca 2 Tve axali tarife-
bis dadgenisTvis („III. eTxovos saqarTvelos energetikis maregulirebel erovnul 
komisias (semeks) 2003 wlis 1 martamde daadginos mosaxleobisaTvis eleqtroener-
giis Sesasyidi axali tarifebi am gadawyvetilebis samotivacio nawilis I punqtSi 
aRniSnuli garemoebebis gaTvaliswinebiT“14) da, imavdroulad, gadaavada gadawyveti-
lebis aRsruleba, kerZod, gadawyvetilebis sarezolucio nawilSi Caiwera: „IV. „sa-
qarTvelos sakonstitucio sasamarTlos Sesaxeb“ organuli kanonis 25-e muxlis me-3 
punqtis gaTvaliswinebiT, am gadawyvetilebis sarezolucio nawilis I da II punqtebi 
aRsruldes mosaxleobisaTvis eleqtroenergiis Sesasyidi axali tarifebis ganmsa-
zRvreli dadgenilebis amoqmedebis momentidan im pirobiT, rom sakonstitucio sasa-
marTlos am gadawyvetilebis gamoqveynebis droidan axali tarifebis amoqmedebamde 
mosaxleobis mier eleqtroenergiis Sesasyidad amJamad moqmedi tarifebis mixedviT 
gadaxdili Tanxebi gadaangariSdeba axlad dadgenili tarifebis safuZvelze“15.

14 2002 wlis 30 dekembris gadawyvetileba N1/3/136 saqmeze „saqarTvelos moqalaqe  Salva naTelaSvili saqa-
rTvelos parlamentis, saqarTvelos prezidentisa da saqarTvelos energetikis maregulirebeli erovnuli 
komisiis (semekis) winaaRmdeg“.
15 iqve.
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maSasadame, sasamarTlom, formalurad, ar daarRvia konstituciis da kanonis 
moTxovna gadawyvetilebis ZalaSi Sesvlisa da arakonstituciuri normatiuli aqtis 
iuridiuli Zlis dakargvis drois (momentis) Taobaze da kanonmdeblobis es moTxo-
vnebi daafiqsira sarezolucio nawilSi, magram, imavdroulad, imis gaTvaliswine-
biT, rom gadawyvetilebis samarTlebrivi Sedegebis konstituciiT gaTvaliswine-
bul vadebSi dadgomas SeeZlo aseve gamoewvia momxmarebelTa uflebebis darRveva, 
rogorc sadavo normatiuli aqtebis arakonstituciurad cnoba (dasaxelebuli ga-
dawyvetilebis sarezolucio nawilis pirveli punqti), ise maTi iuridiuli Zalis 
dakargva (amave gadawyvetilebis sarezolucio nawilis meore punqti) gadaavada axa-
li, konstituciis Sesabamisi normatiuli aqtebis miRebamde, riTac, imavdroulad, 
gaaxangrZliva arakonstituciuri normatiuli aqtebis moqmedeba.

SevecdebiT, problemis gadawyvetis sasamarTlos mier SemoTavazebuli es gza ga-
vaanalizoT kanonmdeblobiT gaTvaliswinebuli SesaZleblobebis fonze.

„saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kano-
nis 25-e muxlis me-3 punqti adgens ra sakonstitucio sasamarTlos gadawyvetilebis, 
misi gamoqveynebis Semdeg, dauyovneblivi aRsrulebis valdebulebas, imavdroulad, 
iTvaliswinebs sakonstitucio sasamarTlos uflebas: a)daadginos gadawyvetilebis 
aRsrulebis sxva vada, b)amis Taobaze miuTiTos gadawyvetilebaSive. es norma gaTvli-
lia zustad iseT SemTxvevebze, rodesac gadawyvetilebis dauyovnebliv aRsruleba 
obieqturad SeuZlebelia. magram, imavdroulad, imisaTvis, rom sakiTxis gadawyvetis 
gaumarTlebeli gaWianurebis riskebi gamoiricxos, sasamarTlos SeuZlia, kanonmde-
beli SeboWos sakiTxis gadawyvetisTvis aucilebeli gonivruli droiT, amasTan, xa-
zgasmiT unda aRiniSnos, rom es norma iZleva mxolod gadawyvetilebis aRsrulebis 
gadavadebis SesaZleblobas da aramc da aramc sadavo normis arakonstituciurad 
cnobis an arakonstituciurad cnobili normis iuridiuli Zalis dakargvis gadava-
debis SesaZleblobas (rogorc es dasaxelebul gadawyvetilebaSi moxda). gadawyve-
tilebis aRsrulebis gadavadebad ver CaiTvleba sadavo normis arakonstituciurad 
cnobis gadavadeba, radgan es ukanaskneli (sadavo normis arakonstituciurad cno-
bis gadavadeba) Tavad gadawyvetilebis miRebis da ara misi aRsrulebis gadavade-
bas gulisxmobs. arakonstituciurad cnobili normis iuridiuli Zalis dakargva 
ki gadawyvetilebis TavisTavadi Sedegia da am Sedegis miRweva Sesabamisi organoe-
bis raime Zalisxmevas ar moiTxovs. Sesabamisad, normis iuridiuli Zalis dakargva 
gadawyvetilebis aRsrulebad ver CaiTvleba. termini „aRsruleba“ miuTiTebs Sesa-
bamisi organoebis mxridan gadawyvetilebis aRsasruleblad konkretuli qmedebebis 
ganxorcielebis aucileblobas. amasTan, arakonstituciurad cnobili normatiuli 
aqtis iuridiuli Zalis dakargvis sakiTxi konstituciiT (89-e muxlis me-2 punqtiT) 
aris mowesrigebuli da gamonaklisis daSvebis SesaZleblobas ar iTvaliswinebs – 
konstituciis dasaxelebuli normis mixedviT, arakonstituciurad cnobili norma-
tiuli aqti an misi nawili iuridiul Zalas kargavs sakonstitucio sasamarTlos 
Sesabamisi gadawyvetilebis gamoqveynebis momentidan.
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zemoaRniSnulidan gamomdinare, „saqarTvelos sakonstitucio sasamarTlos Se-
saxeb“ saqarTvelos organuli kanonis 25-e muxlis me-3 punqti ar iZleva Cven mier 
dasaxelebuli problemis bolomde gadawyvetis SesaZleblobas. marTalia, sakonsti-
tucio sasamarTlos SeuZlia kanonmdebeli SeboWos konstituciis Sesabamisi nor-
mebis miRebis konkretuli, gonivruli vadiT, magram am drois ganmavlobaSi aqtua-
luri rCeba sakiTxi imis Taobaze, Sesabamisi normis ararsebobis pirobebSi rogor 
unda ganviTardes samarTlebrivi urTierTobebi.

dasaxelebuli problemis gadawyvetis procesSi „saqarTvelos sakonstitucio sa-
samarTlos Sesaxeb“ organuli kanonis 25-e muxlis me-3 punqtze miTiTebasTan da-
kavSirebuli uxerxulobebi, bunebrivia, cxadi iyo Tavad sasamarTlosTvisac, ris 
gamoc, momdevno saqmeze, romelmac igive dilemis gadawyvetis winaSe daayena sasa-
marTlo, mas am normaze aRar miuTiTebia. sakonstitucio sasamarTlom, am SemTxve-
vaSic, kanonmdebels misca dro konstituciis Sesabamisi normis miRebisTvis, magram 
amjeradac sasamarTlos mcdelobam, sakuTari gadawyvetilebiT negatiuri Sedegebi 
ar gamoewvia, obieqturad gaaCina kiTxvebi. kerZod:

2) 2003 wlis 29 ianvris gadawyvetilebaSi N2/3/182, 185, 191 saqmeze „saqarTvelos 
moqalaqeebi firuz beriaSvili, revaz jimSeriSvili da saqarTvelos saxalxo damc-
veli saqarTvelos parlamentis winaaRmdeg“ saqarTvelos sakonstitucio sasamarT-
lom arakonstituciurad cno sisxlis samarTlis saproceso kodeqsis rigi normebi, 
romlebic Seexeboda piris dakavebisa da dacvis uflebiT sargeblobis sakiTxebs. 
kerZod, es normebi: a)iZleoda piris dakavebis SesaZleblobas kanonmdeblobiT dau-
konkretebeli safuZvlebiT. miuxedavad imisa, rom kanoni erT normaSi CamoTvli-
da dakavebis SesaZlo SemTxvevebs, imavdroulad, sadavo normiT miuTiTebda „sxva 
monacemebze, romlebic safuZvels iZleva, danaSaulis Cadenis eWvi iqnes mitanili 
pirze“, rac piris dakavebis damoukidebel, imavdroulad gaugebar, bundovan safuZ-
vels qmnida da iwvevda uflebis darRvevis safrTxes; b) iZleoda SesaZleblobas, 
piri dakavebidan 2 saaTis ganmavlobaSi yofiliyo damcvelisa da Sesabamisi proce-
sualuri garantiebis gareSe, radgan kanoni dakavebis faqts ukavSirebda ara piris 
fizikurad Tavisuflebis SezRudvis moments, aramed dakavebis Sesaxeb Sesabamisi 
procesualuri dokumentebis Sedgenas, rac uzrunvelyofili unda yofiliyo piris 
policiis dawesebulebaSi an mokvlevis sxva organoSi miyvanidan 12 saaTis ganmavlo-
baSi; g) adgenda damcvelTan dakavebuli piris komunikaciis dawyebis dros (romelic 
ar emTxveoda Tavad dakavebis moments) da damcvlTan Semdgomi urTierTobis xan-
grZlivobas.

sadavo normebis arakonstituciurad cnoba gardauvali iyo, radgan isini iwvevd-
nen konstituciuri uflebebis darRvevas. Tumca, imavdroulad, sakonstitucio sasa-
marTlo acnobierebda, rom es normebi, iseve rogorc sisxlis samarTlis saproceso 
normebis umravlesoba, yovelwuTieri moqmedebisaa da nebismier dros SeiZleba 
saWiroebdes gamoyenebas pirTa ganusazRvreli wris mimarT. amitom aucilebeli iyo 
am urTierTobebis momwesrigebeli Sesabamisi normatiuli bazis arseboba, raTa sa-
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marTlebriv vakuums ar mieca samarTalSemfardeblisTvis uflebis borotad gamoye-
nebis uflebamosileba da ar gamoewvia adamianis uflebebis darRveva. miuxedavad 
imisa, rom saqarTvelos konstituciis me-18 da 42-e muxlebi Seicavs Sesabamis garan-
tiebs maTi qmediTobisaTvis, saWiroa detalurad gawerili sakanonmdeblo norme-
bi, romlebic samarTalgamomyenebels miscems sakmaris da cxad informacias, rodis, 
ra safuZvlebis arsebobisas da rogor unda moiqces. Sesabamisad, sadavo normebis 
arakonstituciurad cnobis Semdgom mxolod konstituciis normebi an danarCeni 
kanonmdebloba SesaZloa sakmarisi ar yofiliyo, erTi mxriv, uflebebis dacvisa da 
meore mxriv, konkretuli sajaro miznebis miRwevisTvis, ris gamoc, sasamarTlom 
kanonmdebels misca gonivruli dro (3 Tve) am sakiTxebis adekvaturi mowesrige-
bisaTvis. kerZod, gadawyvetilebis sarezolucio nawilis me-3 punqtSi Caiwera: „3. 
eTxovos saqarTvelos parlaments, am gadawyvetilebis samotivacio da sarezolucio 
nawilebis gaTvaliswinebiT, SeimuSaos da Seitanos saqarTvelos sisxlis samarTlis 
saproceso kodeqsSi Sesabamisi cvlilebebi da damatebebi 2003 wlis 1 maisamde“16.

Tumca am SemTxevaSi gaugebaria, sasamarTlo imavdroulad gulisxmobda Tu ara 
arakonstituciurad cnobili normebisTvis iuriduli Zalis SenarCunebas axali nor-
mebis miRebamde, rogorc es zemoaRniSnul gadawyvetilebaSi gaakeTa. miT ufro, rom 
sasamarTlom gadawyvetilebis sarezolucio nawilSi ar miuTiTa arakonstituciu-
rad cnobili normatiuli aqtis iuriduli Zalis dakargvis Taobaze. niSandoblivia, 
rom sasamarTlos am aqtSi, rogorc ukve aRvniSneT, aseve ar aris miTiTeba gadawyve-
tilebis aRsrulebis gadavadebaze da aseTi uflebamosilebis damdgen normaze. 

migvaCnia, rom dasaxelebuli magaliTebi TvalsaCinod miuTiTebs problemis saka-
nonmdeblo doneze mowesrigebis aucileblobaze. rogorc vnaxeT, „saqarTvelos sa-
konstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 25-e muxlis me-3 
punqti dasaxelebuli problemis mogvarebis normatiul safuZvlad ver gamodgeba. 
amasTan, faqtia, rom sasamarTlo, orive SemTxvevaSi, cdilobda gadawyvetilebebiT 
ar gamoewvia negatiuri Sedegebi. 

2002 wlis 30 dekembris gadawyvetilebaSi N1/3/136 gakeTebuli zemoaRniSnuli 
Canawerebis sapirwones warmoadgenda: a) adamianis uflebebis damrRvevi norme-
bis konstituciurad cnoba, raTa gadawyvetilebas, garkveuli drois ganmavlobaSi 
(vidre kanonmdebeli axal normas ar miiRebda), sxvaTa an igive adamianebis uflebe-
bis/sajaro interesebis darRveva ar gamoewvia an b) arakonstituciurad cnobili 
normebis iuridiuli Zalis, kanonmdeblobiT dadgenil vadaSi, dakargvis Sedegad 
adamianis uflebebis an sajaro interesebis darRvevis gardauvlad gamowveva. 

bunebrivia, sasamarTlo ar SeiZleba idges aseTi gamowvevis winaSe, misi gadawyve-
tileba ar SeiZleba iwvevdes uflebebis an sajaro interesebis darRvevas. rodesac 

16 2003 wlis 29 ianvris gadawyvetileba N2/3/182, 185, 191 saqmeze „saqarTvelos moqalaqeebi firuz beriaSvili, 
revaz jimSeriSvili da saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“.
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sasamarTlo Tanazomierebis principze dayrdnobiT, kerZo da sajaro interesebis 
awonvis Sedegad miva daskvnamde, rom norma arakonstituciuria, man, bunebrivia, 
unda miiRos aseTi gadawyvetileba, radgan, winaaRmdeg SemTxvevaSi, Tavad daarRvevs 
konstitucias. magram, imavdroulad, aseTma sworma gadawyvetilebam ar SeiZleba 
warmoSvas ufro seriozuli problemebi adamianis uflebebis Tu sajaro interese-
bis xelyofis TvalsazrisiT. 

miuxedavad imisa, rom sakonstitucio sasamarTlom gadawyvetilebis aRsrulebis 
gadadebis motiviT (safuZvliT), praqtikulad gadaavada gadawyvetilebis miRebisa 
da normatiuli aqtis iuridiuli Zalis dakargvis etapebi, romlis samarTlebri-
vi safuZvelic mas ar hqonda, migvaCnia, rom sasamarTlos aseTi midgoma, nawilo-
briv, SesaZloa iyos erT-erTi gonivruli gza problemis gadaWrisa. kerZod: iSviaT, 
ukidures SemTxvevaSi (rodesac normis arakonstituciurad cnobis Semdeg, erTi 
mxriv, konkretuli samarTlebirvi urTierTobebisTvis aucilebelia axali normis 
miReba, radgan arc konstitucia da arc danarCeni kanonmdebloba ar iZleva sakma-
ris normatiul safuZvels samarTlebrivi urTierTobis konstituciis Sesabamisad 
warmarTvisTvis, xolo, meore mxriv, axali regulaciis miRebamde aseT samarTle-
briv urTierTobebze saerTod uaris Tqma aseve konkretuli uflebebis/sajaro 
interesebis darRvevis gardauvali riskis matarebelia) sakonstitucio sasamarT-
los unda hqondes kanonmdeblobiT gaTvaliswinebuli uflebamosileba, gonivruli 
droiT gadaavados arakonstituciuri normis iuridiuli Zalis dakargva axali, 
konstituciis Sesabamisi normis miRebamde, oRond, mxolod mas Semdeg, rac sikeTeTa 
awonvis Sedegad darwmundeba, rom gadawyvetilebis gamoqveynebisTanave arakonsti-
tuciuri normis iuridiuli Zalis dakargva ufro mZime Sedegs gamoiwvevs, vidre 
sadavo normis moqmedeba. unda aRiniSnos, rom aseTi clilebebi ver ganxorcieldeba 
konstituciis 89-e muxlis me-2 punqtis Sesabamisi koreqtirebis gareSe; b) amasTan, 
vinaidan sakonstitucio sasamarTlosTvis aseTi uflebamosilebis miniWeba TavisTa-
vad niSnavs arakonstituciurad cnobil normaze dayrdnobiT uflebebis Semdgomi 
darRvevebis legitimacias Tavad sasamarTlos mxridan da am normis bazaze warmo-
Sobili urTierTobebis safuZvelze konkrtuli pirebis im konstituciuri ufle-
bebis darRvevas, romelTa dacvis motiviTac is arakonstituciurad iqna cnobili, 
unda Seiqmnas damatebiTi, Sesabamisi garantiebi sadavo normis arakonstituciurad 
cnobidan misi iuridiuli Zalis dakargvamde periodSi, am normiT gamowveul pirTa 
darRveuli uflebebis aRdgenisa da zianis anazRaurebisaTvis.
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urTierTmimarTebis 
samarTlebrivi konteqsti 
– qarTuli modeli
mokle SedarebiT-samarTlebrivi mimoxilva  
evropuli kavSiris magaliTze

TinaTin erqvania* 

berlinis humboldtis universitetis iuridiuli fakultetis doqtoranti.

   Sesavali

zogadad, konstitucia, rogorc aseTi, aRiqmeba rogorc sociumis TviTreali-
zaciis samarTlebrivi forma, misi warsulis kanonzomieri Sedegi da erTgvari 
kulturuli fenomeni1. am sentenciis gaTvaliswinebiT, adamianisa da saxelmwifos 
urTierTobis maregulirebeli calkeuli sakanonmdeblo danawesi aris Sesabamisi 
nacionaluri samarTlebrivi (da ara mxolod) kulturis nawili da ganpirobebulia 
misiT. religiis Tavisuflebis sferoSi moqmedi qarTuli kanonmdebloba am Tvalsa-
zrisiT erT-erTi saintereso nimuSia. 

saqarTvelos 1921 wlis 21 Tebervlis pirveli konstituciis me-16 Tavis (142-
e, 143-e da 144-e muxlebi) Tanaxmad, „saxelmwifo da eklesia gancalkevebuli da 

1 1982 wlidan Camoyalibda koncefcia „konstituciuri swavlebis“, rogorc erTgvari „kulturuli mecnierebis“ 
Sesaxeb. Habärle, Peter: Das europäische Georgien, moxseneba (madlobis sityva) Tbilisis iv. javaxiSvilis saxelobis 
sax. universitetis sapatio doqtoris wodebis miniWebasTan dakavSirebiT (2009 wlis 10 marti). Jahrbuch des 
öffentlichen Rechts der Gegenwart. 58, 2010, S. 409-411.

* Tsu iuridiuli fakultetis magistri.
germanuli samarTlis magistri (LL.M HU Berlin), berlinis humboldtis universiteti,
berlinis humboldtis universitetis iuridiuli fakultetis doqtoranti,
konrad adenaueris fondis stipendianti.
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damoukidebeli arian. arc erT sarwmunoebas ara aqvs upiratesoba. xarjis gaReba 
saxelmwifos xazinidan da adgilobriv TviTmmarTvelobaTa Tanxidan sarwmunoebriv 
saqmeTa saWiroebisaTvis akrZalulia“.

saqarTvelos moqmedi 1995 wlis 24 agvistos meore konstituciis me-9 muxlis 
mixedviT, „saxelmwifo acxadebs rwmenisa da aRmsareblobis srul Tavisuflebas, 
amasTan erTad aRiarebs saqarTvelos samociqulo avtokefaluri marTlmadidebeli 
eklesiis gansakuTrebul rols saqarTvelos istoriaSi da mis damoukideblobas 
saxelmwifosagan. saqarTvelos saxelmwifosa da saqarTvelos samociqulo avto-
kefaluri marTlmadidebeli eklesiis urTierToba ganisazRvreba konstituciuri 
SeTanxmebiT. konstituciuri SeTanxmeba srulad unda Seesabamebodes saerTaSoriso 
samarTlis sayovelTaod aRiarebul principebsa da normebs, kerZod, adamianis uf-
lebaTa da ZiriTad TavisuflebaTa sferoSi“.

saqarTvelos pirveli da meore (moqmedi) konstituciis analogiuri debulebebi 
absoluturad gansxvavebul realobas aRwers: postsabWouri samarTlebriv-poli-
tikuri realoba saqarTveloSi, religiis Tavisuflebis sferoSi, me-20 saukunis 
dasawyisisgan gansxvavebiT, erTi SexedviT SedarebiT desekularizirebuli Cans. ro-
goria samarTlebrivi realoba sinamdvileSi? am sakiTxis da moculobis standartu-
li parametrebis gaTvaliswinebiT, statiis mizania religiis Tavisuflebis institu-
cionalizaciis (forum externum) ganmsazRvreli qarTuli normativebisa da evropuli 
standartebis analizi, moqmed kanonmdeblobaSi arsebuli sakanonmdeblo xarvezebis 
aRmoCena, xarvezebis aRmosafxvrelad winadadebebis SeTavazeba da am Tematikis gar-
Semo diskusiis gaRrmaveba. SedarebiT-samarTlebrivi da sistemur-logikuri meTo-
debis safuZvelze, statia fragmentulad mimoixilavs evropuli kavSiris farglebSi 
moqmed samarTlebriv normebs, religiuri gaerTianebebis da saxelmwifos urTier-
Tobis samarTlebriv modelebs, sekularizmis da postsekularizmis, politikuri 
eTikis da e.w. oficialuri Teologiis urTierTmimarTebis problematikas da aana-
lizebs saxelmwifosa da religiuri gaerTianebebis urTierTobis momwesrigebeli 
qarTuli normativebis sakanonmdeblo sqemas.

1. saxelmwifosa da eklesiis urTierTobis Tanamedrove 
samarTlebrivi modelebi

saxelmwifosa da eklesiis urTierTobis Tanamedrove klasikur formebad konsti-
tuciur-samarTlebrivi doqtrina, ZiriTadad, sam models ganasxvavebs2: 

2 saxelmwifo xelisuflebisa da religiuri gaerTianebebis urTierTmimarTebis samarTlebrivi formebis sam 
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a)	 saxelmwifo eklesia anu dominanti eklesia3. institucionaluri da funqcio-
naluri urTierTkavSiri saxelmwifosa da dominant religiur gaerTianebas 
Soris. mag., gaerTianebuli samefo, fineTi, dania, saberZneTi, Sveicariis ramde-
nime kantoni.

b)	saxelmwifosa da religiuri gaerTianebebis gamijvnis modeli. gamijvnis mode-
li saxezea, rodesac religia, rogorc sazogadoebrivi fenomeni, ganekuTvneba 
mxolod kerZo seqtors da religiuri gaerTianebebi kerZosamarTlebrivi iu-
ridiuli pirebis formiT Tanaarseboben. mag., niderlandebi, irlandia, safran-
geTi, aSS.

g) saxelmwifosa da religiuri gaerTianebebis kooperaciis modeli. kooperaciis 
modeli saxezea, rodesac religias da religiur gaerTianebebs religiurad 
neitraluri saxelmwifo pozitiur konteqstSi aRiqvams, maTTan kooperirebs 
da maT gansakuTrebul samarTlebriv statuss aniWebs. mag., espaneTi, portuga-
lia, belgia, luqsemburgi, avstria, italia, germania. kooperaciis formebi da 
masStabi yovel konkretul SemTxvevaSi gansxvavdeba, ZiriTadad, religiuri 
gaerTianebebis dafinansebis da saganmanaTleblo seqtorSi urTierTTanamS-
romlobis stilistikiT. kooperaciis modeli aRiqmeba rogorc gamijvnis mode-
lis zomieri saxe, romelic axdens institucionaluri gamijvnisa da koopera-
ciis formebisa da SesaZleblobebis kombinirebas4.

zogadad, religiuri gaerTianebebis institucionalizaciis ori forma arsebobs: 
registracia kerZo samarTlis arasamewarmeo (arakomerciuli) iuridiuli piris 
formiT (SemdgomSi – a(a)ip) da registracia sajaro samarTlis iuridiuli piris 
(SemdgomSi – ssip) formiT. zogierT saxelmwifoSi, arc aris gaTvaliswinebuli re-
ligiuri gaerTianebebis konkretuli saxis iuridiul pirad an saerTod iuridiul 
pirad registraciis SesaZlebloba, Tumca arsebobs samarTlebrivi meqanizmebi maTi 
erovnulsamarTlebriv sistemaSi integraciisaTvis (eparqiebi, rwmunebulebi da 
sxv.). religiuri gaerTianeba, romelic registrirebulia ssip-is formiT, sxva ssip-
ebisgan gansxvavdeba sami niSniT: ar axorcielebs sajaro xelisuflebas, organiza-
ciulad ar ganekuTvneba saxelmwifo organoTa sistemas da ar eqvemdebareba saxelm-
wifo xelisuflebas. a(a)ip-sa da ssip-is statuss Soris sxvaoba vlindeba, ZiriTadad, 
dafinansebis gaumjobesebul sqemaSi da samarTlebriv-statusobriv rangSi – ssip-ad 

klasikur saxeobad dayofa, TiToeuli qveynis samarTlebrivi da religiuri tradiciebis Taviseburebebis gaT-
valiswinebiT, pirobiTia. mag., irlandiaSi eklesia da saxelmwifo gamijnulia erTmaneTisagan, Tumca garkveul 
sferoebSi romis kaTolikuri eklesia mniSvnelovnad dominirebs. Unruh, Peter, Religionsverfassungsrecht, Baden-Baden 
2009, S. 312. 
3 miTiTebuli modelis mxolod qristianuli konfesiebis instituciebze gavrcelebas, logikuria, ganapiro-
bebs evropuli kulturul-istoriuli konteqsti. garda qristianuli konfesiebisa, sxva religiis gavrcelebis 
masStabi evropuli kavSiris farglebSi istoriulad gacilebiT mcire iyo. robersi, gerhard (red.), saxelm-
wifo da eklesia evrokavSiris wevr qveynebSi, meore gamocema, 2011, gv. 665. 
4 Korioth, Stefan, Freiheit der Kirchen und Religionsgemenschaften, in: Merten, Detlef/Papier, Hans-Jürgen Hrsg., Hanbuch der Grun-
drechte, Heidelberg 2011, S. 620.
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registrirebuli religiuri gaerTianeba, rogorc wesi, gansakuTrebul saganmanaT-
leblo da sajaro funqciebs asrulebs5. sistemaSi, sadac orive saxis iuridiuli 
formis saxiT religiur gaerTianebaTa registracia daiSveba, maT Soris statuso-
briv sxvaobas abalansebs yvela religiisaTvis Tanabrad xelmisawvdomi sasurveli 
samarTlebrivi formati da sakanonmdeblo sivrce6.

saxelmwifos da religiuri gaerTianebebis urTierTobis samarTlebrivi forme-
bis sameulad dayofis standartuli mocemulobis paralelurad, moqmedebs Teza 
religiuri gaerTianebebis da saxelmwifo xelisuflebis urTierTmimarTebis or-
safexurovani modelis Sesaxeb, romlis mixedviT, saxelmwifo religiis sferos re-
gulirebisas, upirvelesad, axdens religiis Tavisuflebis, rogorc individualuri, 
koleqtiuri da korporaciuli Tavisuflebis sakonstitucio doneze ZiriTadi uf-
lebis rangSi regulacias (pirveli safexuri) da momdevno etapze, erovnuli kul-
turulsamarTlebrivi tradiciebis Sesabamisad, qmnis specifikur samarTlebriv da 
institucionalur resursebs, religiis Tavisuflebis gansaxorcieleblad (meore 
safexuri). 

evropuli kavSiris samarTlebrivi sivrce religiis Tavisuflebis ganxorcie-
lebis samarTlebriv garantiebs qmnis swored aRwerili orsafexurovani sistemis 
farglebSi7.

2. religiuri gaerTianebebis institucionalizaciis calkeuli 
aspeqtebi evropul kavSirSi

religiis Tavisufleba8 standartulad moicavs romelime religiis aRiarebis an 
araRiarebis, religiuri kuTvnilebis Sesaxeb informaciis konfidencialurobis 
dasaSvebobis an religiis Secvlis Tavisuflebas. aseve, marto, TanamoazreebTan an 
religiuri gaerTianebebis wevrebTan erTad religiur ritualebSi monawileobis 

5 calkeul saxeobebTan dakavSirebiT ix., robersi, gerhard (red.), saxelmwifo da eklesia evrokavSiris wevr 
qveynebSi, meore gamocema, 2011.
6 Walter, Christian, Religions- und Gewissensfreiheit, in: Grote, Rainer/Marauhn, Thilo (Hrsg.), Konkordanzkommentar zum europäischen 
und deutschen Grundrechtsschutz, Tübingen 2006, S. 860 ff.
7 Unruh, Peter, Religionsverfassungsrecht, Baden-Baden 2009, S. 321 ff.
8 adamianis uflebaTa evropuli sasamarTlos marTlmsajulebiT religiis Tavisuflebis erTmniSvnelovani 
konkretuli definicia jerjerobiT ar aris SemuSavebuli. Walter, Christian, Religions- und Gewissensfreiheit, in: Grote, 
Rainer/Marauhn, Thilo (Hrsg.), Konkordanzkommentar zum europäischen und deutschen Grundrechtsschutz, Tübingen 2006, S. 838 ff.
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an armonawileobis uflebas, sityviT/saqmiT romelime religiisadmi msaxurebis an 
religiuri swavlebiT sxvaTa indoqtrinaciis SesaZleblobas9.

religiis Tavisuflebas, sxva ZiriTad uflebebTan erTad, aregulirebs evropuli 
kavSiris sadamfuZneblo xelSekrulebis me-6 muxli, romelic adamianis uflebaTa 
evropuli konvenciis standartul sqemaze miTiTebiT gansazRvravs adamianis ufle-
bebis dacvis minimalur standarts evropuli kavSiris farglebSi10. religiis Tavi-
suflebas exeba adamianis uflebaTa evropuli konvenciis uSualod me-9 muxli11, 
evrokavSiris ZiriTad uflebaTa qartiis me-10 muxli12, 21-e muxlis 1-li nawili13, 
22-e muxli14 da sxv.15

evropuli kavSiris sadamfuZneblo xelSekrulebis me-5 da me-6 muxlis Sesaba-
misad16, evrokavSiris organoebs ar gaaCnia wevr saxelmwifoTa SidasamarTlebriv 
sivrceSi religiis Tavisuflebis uzrunvelmyofi meqanizmebis SemuSavebis kompe-
tencia17. amave xelSekrulebis me-4 muxlis me-2 nawilis Tanaxmad, evropuli kav-
Siri pativs scems evrokavSiris wevr saxelmwifoTa erovnul identitets, romelic 

9 Meyer-Ladewig, Jens, EMRK – Europaische menschenrechtskonvention, Handkommentar, 3. Aufl., Baden-Baden 2011, S.228 ff. 
10 Treaty of European Union (TEU), Article 6: „1. The Union recognises the rights, freedoms and principles set out in the Charter of Funda-
mental Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 December 2007, which shall have the same 
legal value as the Treaties. The provisions of the Charter shall not extend in any way the competences of the Union as defined in the Trea-
ties. The rights, freedoms and principles in the Charter shall be interpreted in accordance with the general provisions in Title VII of the 
Charter governing its interpretation and application and with due regard to the explanations referred to in the Charter, that set out the 
sources of those provisions. 2. The Union shall accede to the European Convention for the Protection of Human Rights and Fundamental 
Freedoms. Such accession shall not affect the Union’s competences as defined in the Treaties. 3. Fundamental rights, as guaranteed by 
the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional tradi-
tions common to the Member States, shall constitute general principles of the Union’s law.“
11 European Convention on Human Rights (ECHR), Article 9: “1. Everyone has the right to freedom of thought, conscience and religion; 
this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, 
to manifest his religion or belief, in worship, teaching, practice and observance. 2. Freedom to manifest one’s religion or beliefs shall be 
subject only to such limitation as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the 
protection of public order, health or morals, or for the protection of the rights and freedoms of others”.
12 Charter of Fundamental Rights of the European Union (CFREU) Article 10 (Freedom of thought, conscience and religion): „1. Everyone 
has the right to freedom of thought, conscience and religion. This right includes freedom to change religion or belief and freedom, either 
alone or in community with others and in public or in private, to manifest religion or belief, in worship, teaching, practice and observance. 
2. The right to conscientious objection is recognised, in accordance with the national laws governing the exercise of this right“.
13 Charter of Fundamental Rights of the European Union (CFREU) Article 21, Section 1 (Non-discrimination): 
„Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, 

political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited“.
14 Charter of Fundamental Rights of the European Union (CFREU) Article 22 (Cultural, religious and linguistic diversity): „The Union shall 
respect cultural, religious and linguistic diversity“.
15 mag., qartiis me-14 muxlis me-3 nawili icavs mSoblebis Tavisufal nebas, uzrunvelyon Svilebi zogadi ga-
naTlebiT sakuTari religiuri mrwamsis Sesabamisad da a.S. Charter of Fundamental Rights of the European Union (CFREU), 
Article 14, Section 3 (Right to education): „The freedom to found educational establishments with due respect for democratic principles 
and the right of parents to ensure the education and teaching of their children in conformity with their religious, philosophical and peda-
gogical convictions shall be respected, in accordance with the national laws governing the exercise of such freedom and right“.
16 Korioth, Stefan, freiheit der Kirchen und Religionsgemeinschaften, in: Merten, Detlef/Papier, Hans-Jürgen (Hrsg.), Hanbuch der Grun-
drechte, Heidelberg 2011, S. 637-661.
17 aq ar igulisxmeba evrokavSiris calkeuli direqtivebi an dadgenilebebi, romlebic regulirebis sferos 
gaTvaliswinebiT, religiur gaerTianebebs mxolod arapirdapir exeba. mag,. evrokavSiris erT-erTi direqtivis 
mixedviT, radiogadacema RvTismsaxurebis Sesaxeb, romelic 30 wuTze naklebi xangrZlivobiT mimdinareobs, ar 
SeiZleba Sewydes sareklamo pauziT. msgavsi magaliTi uamravia. Unruh, Peter, Religionsverfassungsrecht, Baden-Baden 
2009, S. 324 ff.
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regionaluri da lokaluri TviTmmarTvelobebis CaTvliT, konstituciiT Zalmosi-
li Sesabamisi politikuri struqturebis meSveobiT xorcieldeba18. erovnul iden-
titets ganekuTvneba konstituciuri wesrigi19,erovnul doneze moqmedi religiis 
Tavisuflebis uzrunvelmyofi konstituciur-samarTlebrivi formatis CaTvliT, 
romelic wevr-saxelmwifoTa samarTlebrivi kulturis gansxvavebuli istoriuli 
konteqstis gaTvaliswinebiT, qmnis religiis da saxelmwifos urTierTobis samive 
sistemis Tanaarsebobis SesaZleblobas erTian evropul sivrceSi. am TvalsazrisiT, 
saintereso regulacias Seicavs evropuli kavSiris saqmianobis wesis Sesaxeb xel-
Sekrulebis me-17 muxli20, romlis mixedviT, „evropuli kavSiri pativs scems da ar 
laxavs samarTlebriv statuss, romelic eniWeba eklesiebs da religiur gaerTiane-
bebs/kavSirebs wevrsaxelmwifoTa SidasamarTlebrivi kanonmdeblobis Sesabamisad. 
eklesiebis da religiuri gaerTianebebis identitetisa da gansakuTrebuli wvlilis 
aRiarebiT, evropuli kavSiri inarCunebs Ria, gamWvirvale da regularul dialogs 
maT Soris“. amave xelSekrulebis me-19 muxli asabuTebs genderuli, rasobrivi, eT-
nikuri, asakobrivi da religiuri niSniT, msoflmxedvelobis da seqsualuri orien-
taciis gamo diskriminaciis dauSveblobas da evrokavSiris organoebis prerogati-
vas, miiRon gansakuTrebuli sifrTxilis zomebi, sadamfuZneblo xelSekrulebebiT 
miniWebuli uflebamosilebebis farglebSi, diskriminaciis prevenciisaTvis21. sain-
tereso Canawers Seicavs agreTve erovnul umciresobaTa dacvis Sesaxeb evrosabWos 
CarCo konvenciis22 preambula, sadac aRniSnulia, rom erovnuli umciresobebis dac-
vis Sesaxeb konvenciis xelmomwerni da evrosabWos wevri saxelmwifoebi xels aweren 
konvencias im eTikuri valdebulebis gaTvaliswinebiT, romlis farglebSi „plura-
listuri da demokratiuli sazogadoeba valdebulia, araTu pativi sces erovnuli 
umciresobebis eTnikur, kulturul, enobriv da religiur identitets, aramed Seqm-
nas saTanado wina pirobebi maTi realizaciis da Semdgomi ganviTarebisaTvis”23. 

18 Treaty of European Union (TEU), Article 4, Section 2: „The Union shall respect the equality of Member States before the Treaties as 
well as their national identities, inherent in their fundamental structures, political and constitutional, inclusive of regional and local self-
government.”
19 Unruh, Peter, Religionsverfassungsrecht, Baden-Baden 2009, S. 322.
20 Treaty of the Functioning of the European Union (TFEU), Article 17: „1. The Union respects and does not prejudice the status under 
national law of churches and religious associations or communities in the Member States. 2. The Union equally respects the status under 
national law of philosophical and non-confessional organisations. 3. Recognising their identity and their specific contribution, the Union 
shall maintain an open, transparent and regular dialogue with these churches and organisations“.
21 Treaty of the Functioning of the European Union (TFEU), Article 19: 1. Without prejudice to the other provisions of the Treaties and 
within the limits of the powers conferred by them upon the Union, the Council, acting unanimously in accordance with a special legisla-
tive procedure and after obtaining the consent of the European Parliament, may take appropriate action to combat discrimination based 
on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.
2. By way of derogation from paragraph 1, the European Parliament and the Council, acting in accordance with the ordinary legislative 
procedure, may adopt the basic principles of Union incentive measures, excluding any harmonisation of the laws and regulations of the 
Member States, to support action taken by the Member States in order to contribute to the achievement of the objectives referred to 
in paragraph 1.
22 Framework Convention for the protection of National Minorities, 1. II. 1995. konvenciis wevri saxelmwifoa saqarTveloc. 
saqarTveloSi konvencia ZalaSi Sevida 2006 wlis 1 aprils.
23 Framework Convention for the protection of National Minorities: „The member States of the Council of Europe and the other States, 
signatories to the present framework Convention, [...] Considering that a pluralist and genuinely democratic society should not only 
respect the ethnic, cultural, linguistic and religious identity of each person belonging to a national minority, but also create appropriate 
conditions enabling them to express, preserve and develop this identity...“
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religiis Tavisuflebas regionalur da universalur doneze icavs araerTi saer-
TaSoriso-samarTlebrivi aqti. mag., afrikaSi regionalur doneze moqmedebs qar-
tia adamianis da xalxTa uflebebis Sesaxeb24; TiTqmis amerikis mTeli kontinentis 
masStabiT moqmedebs amerikuli konvencia adamianis uflebebis Sesaxeb;25 lokaluri 
masStabiT regionalur doneze Zalmosilia agreTve evrosabWos egidiT SemuSave-
buli adamianis uflebaTa evropuli konvencia da evropis uSiSroebisa da TanamS-
romlobis organizaciis (euTo) dokumentebi. universalur doneze ZalaSia gaerTia-
nebuli erebis organizaciis (gaero) adamianis uflebaTa deklaracia26, aseve, 1981 
wlis deklaracia religiis da rwmenis safuZvelze yvela formis Seuwynareblobis 
aRmofxvris Sesaxeb27, saerTaSoriso paqti samoqalaqo da politikuri uflebebis 
Sesaxeb28 da sxv.

3. saxelmwifo xelisuflebis religiur-msoflmxedvelobrivi 
neitraliteti

adamianis uflebaTa evropuli konvenciis me-9 da me-11 muxlebiT gansazRvruli 
normativebis mixedviT, religiur gaerTianebebs ufleba aqvT, Camoyalibdnen iuri-
diul pirad, wevr saxelmwifoTa Sidakanonmdeblobebis Sesabamisad29. religiuri 
gaerTianebebis aRiarebisas da registraciisas saxelmwifo dawesebulebebi valde-
buli arian, daicvan neitralitetis principi, rac moiazrebs registraciis pro-
cesSi msoflmxedvelobrivad romelime religiuri gaerTianebisadmi mikerZoebis 
dauSveblobas30. Tu Sidakanonmdebloba iTvaliswinebs religiuri gaerTianebebis 
iuridiul pirad registraciis SesaZleblobas, xelisufleba valdebulia, uzrun-
velyos yvela religiuri gaerTianebisaTvis Tanabari samarTlebrivi wina pirobebi 
Sesabamisi statusis mosapoveblad31. saxelmwifo am SemTxvevaSi moqmedebs rogorc 
religiurad neitraluri subieqti, romlis mizania religiuri gaerTianebebis har-

24 The African Charter on Human and Peoples’ Rights, in force from 21 October 1986.

25 American Convention on Human Rights, O.A.S.Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force July 18, 1978.
26 The Universal Declaration of Human Rights (UDHR), adopted by the United Nations General Assembly (10 December 1948 at Palais de 
Chaillot, Paris).
27 The Declaration on the Elimination of All Forms of Intolerance Based on Religion or Belief, adopted by the UNGA (resolution 36/55) on 
25 November 1981 .
28 The International Covenant on Civil and Political Rights (ICCPR), adopted by the United Nations General Assembly on December 16, 
1966, in force from March 23, 1976.
29 Meyer-Ladewig, Jens, EMRK – Europaische menschenrechtskonvention, Handkommentar, 3. Aufl., Baden-Baden 2011, S.230 ff.
30 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba 21.7.2008, 40825/98, Jehovah’s Witnesses v. Austria.
31 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba 12.3.2009, 42967/98, Löffelmann v. Austria.
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moniuli TanacxovrebisaTvis normatiuli standartebis Seqmna, tolerantobis prin-
cipis dacvis uzrunvelyofis aucileblobis gaTvaliswinebiT.

religiuri gaerTianebebis institucionaluri resursebiT uzrunvelyofis 
calkeul detalebs adamianis uflebaTa evropuli konvencia da evropuli kavSi-
ris sadamfuZneblo xelSekrulebebi ar aregulirebs. adamianis uflebaTa evro-
pul konvencias ar udevs safuZvlad religiuri gaerTianebebisa da saxelmwifos 
urTierdamokidebulebis romelime konkretuli samarTlebrivi modeli. zogadad, 
miCneulia, rom saxelmwifo xelisuflebis da religiuri gaerTianebebis urTierTo-
bis moqmedi samive samarTlebrivi modeli akmayofilebs konvenciis wina pirobebs 
religiis Tavisuflebis uzrunvelyofis sferoSi32. konvenciis me-14 muxli me-9 muxl-
Tan kombinacia, religiuri niSniT diskriminaciis dauSveblobaze aqcentiT, qmnis 
garkveul Sinaarsobriv safuZvlebs wevr-saxelmwifoTaTvis, SidakanonmdeblobiT 
uzrunvelyon religiuri gaerTianebebisaTvis institucionaluri formatis SerCeva 
Tanasworobis principis safuZvelze.

religiuri neitralitetis principis erTmniSvnelovani koncefcia adamianis 
uflebaTa evropul sasamarTlos jerjerobiT ar SeumuSavebia33. neitralitetis 
principi ganpirobebulia saerTo evropuli istoriuli konteqstiT da emyareba 
evrosabWos wevri qveynebis SidakanonmdeblobiT gansazRvrul normatiul koncef-
ciebs, romlebic, Tavis mxriv, mag., Tundac didi britaneTis gaerTianebis samefos 
da safrangeTis magaliTze, xSir SemTxvevaSi, mkveTrad ambivalenturia. sakiTxi imis 
Sesaxeb, Tu rogor da ra pirobebSi isazRvreba (limitirdeba) saxelmwifo xelisu-
flebis religiuri neitraliteti, SeiZleba Tu ara misi aRqma uSualod saxelmwi-
fosa da eklesiis mkveTri gamijvnis koncefciis safuZvelze, Tanamedrove evropul 
konstitucionalizmSi sadavod iTvleba34. aqsiomaturia mxolod mosazreba, romlis 
mixedviT, religiur gaerTianebebs Soris davisas, saxelmwifo valdebulia, iyos, 
zogadad, miukerZoebeli.

ukanasknel etapze, adamianis uflebaTa evropuli sasamarTlos marTlmsajule-
baSi TandaTan SemCnevadi xdeba religiuri gaerTianebebis mier religiis Tavisu-
flebis Tanabari xarisxiT (Tanasworobis principi) flobis argumentaciiT saxelm-
wifoebrivi neitralitetis dasabuTebis mcdeloba. adamianis uflebaTa evropuli 
sasamarTlo sakuTar gadawyvetilebebSi gansxvavebuli religiuri msoflmxedvelo-
bis mimarT saxelmwifos neitralitets argumentirebs religiis Tavisuflebis zo-
gadi koncefciis da ara religiuri niSniT diskriminaciis dauSveblobis konteqst-
Si. pluralistur garemoSi saxelmwifos rols sasamarTlo xedavs dapirispirebis 
ganmmuxtveli, gansxvavebuli koncefciebis damakavSirebeli neitraluri arbitris 

32 Walter, Christian, Religions- und Gewissensfreiheit, in: Grote, Rainer/Marauhn, Thilo (Hrsg.), Konkordanzkommentar zum europäischen 
und deutschen Grundrechtsschutz, Tübingen 2006, S. 859 ff.
33 iqve, gv. 891. 
34 iqve.
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rolSi: „However, in exersising its regulatory power in this sphere and in its relations with te various 
religions, denominations and beliefs, the state has a duty to remain neutral and impartial. What is at 
stake here is the preservation of pluralism and the properfunctionning of democracy, one on the prin-
ciple characteristics of wich is the possibility it offers or resolving a country’s problems trough dialogue, 
without recourse to violence, even when they are irksome”35.citirebul monakveTSi, sasamarT-
lo aRwers neitralitetis principis obieqtur mxares, kerZod, asabuTebs, rom nei-
traliteti aris religiis Tavisuflebis, rogorc ZiriTadi uflebis, normatiuli 
komponenti, aseve, erTgvari eTikuri principic, romliTac xorcieldeba religiis 
Tavisuflebis legitimacia ZiriTadi uflebis rangSi.

adamianis uflebaTa evropuli konvenciis me-9 muxli evrosabWos wevr saxelmwi-
foebs akisrebs ara mxolod negatiur (miukerZoebloba, neitraliteti, Caurevloba 
religiuri gaerTianebebis Sida sferoSi), aramed, aseve pozitiur valdebulebebs, 
romlis mizania, daicvas religiis Tavisufleba mesame pirTa mier xelyofisagan 36.

4. sekularizmi, postsekularizmi, politikuri eTika da 
oficialuri Teologia

saxelmwifo mmarTvelobis formebis Tanamedrove tipologia xSirad aRiqmeba ro-
gorc sekularizaciis procesis kanonzomieri Sedegi37. Tavad sekularizacia – ro-
gorc religiis mniSvnelobis daknineba, rogorc religiis kerZo, privatul sferoSi 
dabruneba, rogorc saxelmwifosa da religiis instituciuri da konstituciuri 
urTierTgamijvna38. arsebobs Tavad sekularizmis ramdenime saxeoba39. zogadad, seku-
larizaciis procesi pirobiTad sam etapad iyofa:

a)	 Suasaukuneebi, saxelmwifosa da eklesiis erTianobis daSla; 

b)	religiuri dapirispirebebis da saxelisuflebo absolutizmis etapi, rodesac 
sarwmunoebriv erTianobas anacvlebs sarwmunoebrivi pluralizmi;

35 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba 13.12.2001, 45701/99, Metropolitan Churche of 
Bessarabie and others v. Moldova; Zittiert in: Walter, Christian, Religions- und Gewissensfreiheit, in: Grote, Rainer/Marauhn, Thilo (Hrsg.), 
Konkordanzkommentar zum europäischen und deutschen Grundrechtsschutz, Tübingen 2006, S. 892;
36 ix. adamianis uflebaTa evropuli sasamarTlos gadawyvetileba 3.5.2007, 71156/01, Members of Gldani Congregation 
of Jehova’s Witness and 4 others v. Georgia.
37 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006„ S. 23 ff.
38 Polke, Christian, Öffentliche Religion in der Demokratie, Leipzig 2009, S. 33.; Casanova, Cosé, Chansen und Gefahren öffentlicher Reli-
gion. Ost- und westeuropa im Vergleich, in: O. kallscheuer (Hrsg.), das Europa der Religionen, Frankfurt/M., 181-210.
39 sekularizmis sxvadasxva saxis Sesaxeb ix. loqlini, reid b., kedlis bevri fanjara, konstituciuri samarT-
lis mimoxilva, V , 2012, gv. 88-112.
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g) bunebiTi samarTali, ganmanaTlebloba da safrangeTis revolucia, romelTa 
Sedegad religiis Tavisufleba uzrunvelyofil iqna ZiriTadi uflebis norma-
tiuli Semadgenlobis saxiT40.

zogadad, saero da sasuliero xelisuflebis gamijvnis tendencia Zlierdeba re-
formaciis periodSic (1517-1648), Tumca, rogorc samarTlebriv literaturaSi xSi-
rad aRiniSneba41, reformaciis Sedegi iyo ara religiis Tavisuflebis aRiareba, 
aramed neitralitetis principis SemuSaveba mxolod ori qristianuli konfesiis 
farglebSi.

Tanamedrove religiis samarTlis Teoriuli wanamZRvrebi iqmneba jer kidev sa-
frangeTSi me-16 saukunis meore naxevarSi. „barTlomes Ramis“ (1572) STabeWdilebebiT 
inspirirebuli Jan bodeni (Jean Bodin, 1529-1596) 1576 wels aqveynebs Tavis cnobil 
naSroms “Les six livres de la République” („eqvsi wigni saxelmwifos Sesaxeb“), romliTac xazs 
usvams saxelmwifoebrivi suverenitetis gansakuTrebul mniSvnelobas da ayalibebs 
misi legitimaciis axal koncefcias: saxelmwifo unda warmoadgendes ara religiuri 
WeSmaritebis dasamyareblad mebrZol maxvils, aramed unda emsaxurebodes wesrigis 
dacvas, romelic SesaZlebels gaxdis moqalaqeTa mSvidobian Tanacxovrebas42. ukanas-
kneli miznis misaRwevad bodeni aucileblad miiCnevs Zalauflebis koncentracias 
mxolod monarqis erTpirovnul xelisuflebaSi.

suverenitetis ideis ganviTarebas mohyva axali koncefciis warmoSoba sasuliero 
Zalauflebis miwieri (saxelmwifo) Zalauflebisadmi daqvemdebarebis Sesaxeb. konce-
fcia, romelic safrangeTis kaTolikuri eklesiis politikuri rolis gaTvaliswi-
nebiT, me-17 saukunis inglisis samarTlebriv realobasTan SedarebiT, Tanadroul 
safrangeTSi SedarebiT martivad realizebadi iyo43, asaxulia Tomas hobsis (Thomas 
Hobbes, 1588-1679) politikur filosofiaSi44. „leviaTanSi“ hobsi aviTarebs mosazre-
bas, rom sayovelTao mSvidobis dasamyareblad mowodebul saxelmwifos ar SeuZlia 
aitanos konkurenti – paraleluri xelisufleba, eklesiis sasuliero Zalauflebis 
saxiT.

hobsiseuli SeuzRudavi suverenitetis idea religiis Tavisuflebis Tanamedrove 
standartebs ver uzrunvelyofda. religiis Tavisuflebis Tanamedrove koncefcia 
iqmneba ganmanaTleblobis epoqaSi, sajaro sivrcis pluralizaciis da individua-
lizaciis tendenciebis ganviTarebis paralelurad45. saxelmwifoebrivi suverenite-
tis Sesaxeb moZRvrebis da ganmanaTleblobis Sedegad saxelmwifos miznebis seku-

40 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 23 ff.
41 iqve. 
42 iqve. ix. aseve, Bodin, Jean, Sechs Bücher über den Staat“, Buch I-III, München 1981, 11 ff.
43 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 30 ff.
44 iqve. ix. aseve, Hobbes, Thomas, Leviathan, Frankfurt 1984, 39. Kapitel, 357 ff.
45 am ori fenomenis da zogadad individualuri Tavisuflebis Sesaxeb ix. Kant, Immanuel, Metaphysik der Sitten, Ein-
leitung in die Rechtslehre, B.
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larizaciis fonze aqcentirdeba individualuri religiis Tavisufleba. zogadad, 
samarTlebriv literaturaSi xSirad aRiniSneba, rom hobsis ideebiT tolerantobis 
principis uzrunvelyofa moxda religiis Tavisuflebis mxolod erT-erTi kompo-
nentis –  forum internum-is (Sida sfero) doneze. 

rac Seexeba tolerantobis principis SedarebiT daxvewil formulas, pier beilis 
(Pierre Bayles, 1647-1706) SromebTan erTad jon lokis (John Locke, 1632-1704) “Letter 
of concerning Toleration” religiuri tolerantobis dasabuTebis upirveles mcdelo-
bad saxeldeba. loki asabuTebs tolerantobis principis amoqmedebis aucileblobas 
„gansxvavebulad moazrovneebis” mimarT, Tumca am ukanasknelT Soris (gansxvavebiT 
beilisagan) ar moiazrebs aTeistebs da kaTolikeebs46. swored am faqtoris gaTva-
liswinebiT, amerikul literaturaSi lokis liberalizmi xSirad moixsenieba ro-
gorc “theistic liberalism“47. 

eklesiis da saxelmwifos urTierTmimarTebis Sesaxeb mosazrebebi SeimCneva vol-
teris (Voltaire, 1694-1778) SromebSic48. romelic, miuxedavad imisa, rom eklesiisa 
da saxelmwifos gamijvnis aucileblobaze xSirad saubrobs, ZiriTadad, saxelmwifo 
religiis arsebobis saWiroebisken ixreba, Tumca kvlav tolerantobis principis 
dacvis uzrunvelyofis wina pirobiT. msgavs mosazrebebs aviTarebs monteskie (Mon-
tesquieu, 1689-1755) sakuTar naSromSi “De l’Espirit des lois”. misi mosazrebiT, savsebiT 
SesaZlebelia saxelmwifoebrivi da religiuri interesebis Tanxvedra. monteskie 
termins „eklesia“, anacvlebs terminiT „religia“, warmoaCens religias rogorc 
socialur fenomens da aRiarebs religiuri tolerantobis principis uzenaesobas. 
religiis institucionalizaciis problema masTanac Ria rCeba49. 

sainteresoa rusos (Jean-Jacques Rousseau, 1712-1778) samoqalaqo religiis konce-
fcia ganvrcobili naSromiT “Contrat Social”, romelic eyrdnoba e.w. xelSekrulebis 
Teorias: suverenisadmi gadacemuli uflebebi moicavs mxolod Rirebulebebs, rome-
lic sazogadoebriv keTildReobas emsaxureba, yoveli moqalaqis uflebis CaTvliT, 
gaaCndes religia sakuTari moqalaqeobrivi valdebulebebis inspiraciisaTvis50.

lokis, volteris da rusos Sromebma safuZveli moamzades religiis individua-
lizaciis ideis ganviTarebisaTvis. Semdgom etapze, me-19 saukuneSi xdeba religiis 
rogorc socialuri fenomenis gaTviTcnobiereba maqs veberis (Max Weber, 1864-1920) 

46 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 41 ff.; lokis da beilis poziciebis Sesaxeb ix. Dunn, J., The 
Claim to Freedom of Conscience: Freedom of Speech, Freedom of Thought, Freedom of Worship?, in: Grell, O/Israel, J.I/Tyacke, N., From 
Persecution to Toleration – The Glorious Revolution and Religion in England, Oxford 1991, 171-188.
47 iqve.
48 ix. Pomeau, René, La religion de Voltaire, 2. Aufl., Paris 1994.
49 Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 59 f.
50 iqve, gv. 61.



35

saxelmwifosa da religiis urTierTmimarTebis samarTlebrivi konteqsti – qarTuli modeli

da emil durkhaimis (Émile Durkheim, 1858-1917) mier religiis sociologiis, rogorc 
dargobrivi mecnierebis CamoyalibebiT51.

ganmanaTleblobis Sedegad, religiis individualizaciis da sajaro xelisuflebis 
sekularizaciis procesma, istoriul-kulturuli saxesxvaobebis gaTvaliswinebiT, 
ganapiroba erTmaneTisagan gansxvavebuli institucionaluri resursebis Camoya-
libeba (mag., laicizmi safrangeTSi, kooperaciuli modeli germaniaSi, britaneTis 
anglikanuri eklesia monarqiT saTaveSi, daniis evangelistur-luTeranuli eklesia 
monarqiT saTaveSi da a.S.), romlebic evropuli kavSiris da evrosabWos globali-
zirebul unificirebul samarTlebriv sivrceSi dRemde Tanaarseboben52. individi, 
sazogadoeba da saxelmwifo aris is sami fenomeni, romelTa urTierTmimarTebis 
samarTlebrivi Semadgenloba konceptualurad amouwuravia da mudmivad viTardeba.

sekularuli sazogadoebis Semdgom safexurad aRiqmeba e.w. „postsekularuli“ 
sazogadoeba, romelSic53 daculia ZiriTadi uflebis Sida sfero – forum internum, 
aseve, misi ganxorcielebis SesaZlebloba (religiis Tavisuflebis instituciona-
luri resursebi Camoyalibebulia) – forum externum da diskusia eTmoba mxolod 
calkeul detalebs religiis Tavisuflebis SezRudvis dasaSvebobis, Tanasworobis 
principis praqtikuli uzrunvelyofis Sesaxeb. samarTlebrivi sistemis formati, 
romelSic religiis Tavisufleba segmenturad ZiriTadi uflebis rangSi daculia, 
ganpirobebulia sami maxasiaTebliT: religiis roli postsekularul sazogadoe-
baSi, religiis samarTlis internacionalizacia, dabolos, religiis Tavisuflebis 
regulireba, ara kulturuli asimilaciis garduvalobis motiviT, aramed Tavisu-
fali sivrcis Seqmnis aucileblobiT, romlis mizania religiuri cxovrebis praqti-
kuli SesaZleblobis dacva da uzrunvelyofa54.

tolerantobis principTan dakavSirebiT, Tanamedrove demokratiis politikuri 
eTikis55 standartebis saintereso, amavdroulad xSirad gakritikebul 56 versias 
aviTarebs jon rolsi (John Rawls, 1921-2002) monografiebSi – “A Theory of Justice“ da 
“The Law of Peoples“. misi mosazrebiT, sekularul da liberalur sazogadoebaSi mo-
qalaqeTa koleqtiuri Tanacxovrebis safuZvels qmnis ara kantiseuli moraluri 
avtonomia, aramed politikuri avtonomia rogorc samarTlebrivi Tavisufleba da 
politikuri Tanamonawileobis Tanasworobis ufleba. rolsis mosazrebiT, poli-
tikuri avtonomia aris aseve normatiuli koncefcia, romelic moicavs moqalaqeTa 
moralur mzaobas, Seuqmnan (SesTavazon urTierTs da gauwion aqceptireba) erT-

51 iqve, gv. 67.
52 Polke, Christian, Öffentliche Religion in der Demokratie, Leipzig 2009, S. 29 ff.
53 Habermas, Jürgen, Glauben und Wissen, Frankfurt 2001, S. 13.; Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 607 ff.
54 iqve.
55 politikuri eTika, am SemTxvevaSi, moicavs politikuri wesrigis institucionalizaciis, politikuri aq-
tivobis arsobriv da gadawyvetilebebis miRebis politikuri procesis normatiuli kriteriumebis eTikur 
Semadgenlobas.
56 Kaufmann, Matthias, Moderne Demokratie zwischen Institution und Instruktion, in: Jahrbuch für Recht und Politik, Band 19, S. 3-18.
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maneTs, rogorc individebs, Tanacxovrebis samarTliani pirobebi. samarTlianobis 
principis racionalizmi vlindeba moqalaqeTa unarSi, SesTavazon erTmaneTs iseTi 
pirobebi, romlebic ganxorcielebadia pluralistur sazogadoebaSi. socialuri 
erTianobis koncefcia, nacvlad antagonisturi pluralizmisa – es aris idea, rome-
lic, rolsis mosazrebiT, realizacias poulobs ara metafizikur, aramed politi-
kur liberalizmSi. misive SexedulebiT, politikuri filosofiis hermenevtikuli 
amocana mJRavndeba racionalur politikur liberalizmSi, romelic moicavs, am 
SemTxvevaSi, samarTlianobis politikuri koncefciis savaldebulobis fenomens 
moqalaqeTa „individualuri WeSmaritebebis“ gaTvaliswinebis gareSe (normatiuli 
valdebuleba, samarTlianobis moqalaqeTa „individualuri WeSmaritebebis“ farg-
lebSi dasabuTebis aucileblobis gareSe, erTgvari paradoqsi). 

rac Seexeba „politikur Teologias“, es ukanaskneli, rogorc termini axmovanebs 
jer kidev antikuri filosofiis tradiciebs stoicizmis saxiT. politikuri Teolo-
giis erT-erTi saxeobaa martin luTeris (Martin Luther, 1483-1546) klasikuri Teoria 
ori samefos (zeciuri da miwieri) arsebobis da, Sesabamisad, saxelmwifos da ekle-
siis politikuri statusis urTierTgamijvnis Sesaxeb. politikuri Teologiis Tana-
medrove formaciad iTvleba e.w. „oficialuri Teologia“ (“Public Theology“), romlis 
definiciis upirvelesi mcdeloba SeerTebul StatebSi SeimCneva57. oficialuri 
Teologia moicavs koncefcias, romlis Sesabamisad, miuxedavad imisa, rom sazoga-
doebrivi konteqstis mravalferovnebis gamo, misi (oficialuri Teologiis) gamo-
vlinebis konkretuli forma erTmaneTs SesaZloa ar daemTxves, am ukanasknelT mainc 
gaaCniaT saerTo niSani, romelic, Tavis mxriv, emyareba rwmenas, eklesiis da Teolo-
giis gansakuTrebuli sajaro funqciis Sesaxeb58. oficialuri Teologia cdilobs, 
ganaviTaros qristianuli eTikis integraciuli koncefcia, romelic miemarTeba ara 
eklesiis wevrebs, aramed sazogadoebas, samoqalaqo seqtors. integraciuli eTika 
ar gulisxmobs qristianuli eTikis koncefciebis desakralizacias an ugulebelyo-
fas, is moicavs oficialur strategias, romlis Sesabamisad, eklesia uzrunvelyofs 
sakuTar rols sociumSi, ara monopoliuri Zalauflebis damyarebis an ganmtkice-
bis mizniT, aramed sakuTari eTikuri da saganmanaTleblo resursebis reintegra-
cias pluralistur socialur sivrceSi, samarTliani, miukerZoebeli, gansxvavebuli 
azrisadmi Semwynarebluri politikiT, tolerantobis principze dayrdnobiT. ofi-
cialur Teologias xSirad religiis „TviTsekularizaciis” process uwodeben. ofi-
cialuri Teologiis aRwerili eTikuri standarti ganxorcielebadia religiis da 
saxelmwifos urTierTobis samive samarTlebriv-politikuri sistemis farglebSi. 
SeiZleba iTqvas, rom oficialuri Teologia – es aris erTgvari utilitaristuli 
koncefcia, romelic emyareba samarTlianobis principis eTikur-racionalur „proe-
qcias“ da xorcieldeba politikur-socialuri konsensusis safuZvelze.

57 Körtner, Ulrich H.J., Politische Ethik und Politische Theologie, in: Jahrbuch für Recht und Politik, Band 19, S. 28. 
58 iqve.
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4. religiuri gaerTianebebis institucionalizaciis qarTuli 
modeli

religiuri gaerTianebebis samarTlebrivi statusis ganmsazRvreli debulebebi 
qmnis religiis Tavisuflebis realizaciis (forum externum) individualur formats 
erovnul-samarTlebriv sivrceSi. saqarTvelos kanonmdebloba, am TvalsazrisiT, 
Sesabamisi TaviseburebebiT xasiaTdeba.

religiis Tavisufleba, rogorc ZiriTadi ufleba, daculia saqarTvelos 1995 
wlis 24 agvistos konstituciis (SemdgomSi – sk) ZiriTad uflebaTa katalogSi me-19 
muxliT59. religiuri niSniT diskriminaciis dauSveblobas gansazRvravs me-14 muxli. 
sk-is me-9 muxliT saxelmwifo acxadebs rwmenis, aRmsareblobis Tavisuflebas da 
mijnavs eklesias da saxelmwifos erTmaneTisagan. me-9 muxlis mixedviT, marTlmadi-
debluri qristianoba ar aris saxelmwifo religia, Tumca flobs gansakuTrebul 
samarTlebriv statuss, gansxvavebiT sxva religiebisa da religiuri gaerTianebebi-
sagan. misi statusi wesrigdeba 2002 wlis 14 oqtombris konstituciuri SeTanxmebiT 
„saqarTvelos saxelmwifosa da saqarTvelos samociqulo avtokefalur marTlmadi-
debel eklesias Soris“, romelic saqarTvelos konstituciis da Tavad saqarTvelos 
saerTaSoriso xelSekrulebebsa da SeTanxmebebTan mimarTebaSi, qarTuli sakanonm-
deblo aqtebis ierarqiaSi upiratesi iuridiuli Zalis mqone normatiuli aqtia.60.

garda uSualod konstituciisa da konstituciuri SeTanxmebisa (romelic mxolod 
marTlmadidebeli eklesiis statuss gansazRvravs), erTaderTi qarTuli normatiu-
li aqti saqarTveloSi, romelic religiur gaerTianebebsa da saxelmwifos Soris 
urTierTobis samarTlebriv specifikas exeba, aris saqarTvelos samoqalaqo kode-
qsi (SemdgomSi – ssk). ssk-is 1509 da 15091 muxlebi qmnian sakanonmdeblo novacias, 
romelic ssk-Si integrirda 2011 wlis 5 ivlisis cnobili kanoniT „saqarTvelos 
samoqalaqo kodeqsSi cvlilebis Setanis Sesaxeb“61. es ukanaskneli moicavs mxolod 
or muxls, axdens ssk-is 1509 muxlis 1-li punqtis modificirebas62 da damatebiT 

59 arsebobs mosazreba, rom sk-is 24-e muxli icavs religiis Tavisuflebis gare sferos - forum internum. am 
sakiTxTan dakavSirebiT ix. menabde, vaxuSti, religiis Tavisufleba - sad unda veZioT igi? konstituciuri 
samarTlis mimoxilva V , 2012, gv. 121-137.
60 konstituciuri SeTanxmebis sruli teqsti ix. saqarTvelos sapatriarqos oficialur vebgverdze:
	 http://www.patriarchate.ge/?action=kons_shet.
61 media xSirad aRniSnavs rogorc „religiuri gaerTianebebis Sesaxeb“ kanons, rac araswor interpretaciebs 
iwvevs.
62 ssk-is 1509 muxlis 1-li punqtis modificirebuli versia ase gamoiyureba:
	 „muxli 1509. kerZo da sajaro samarTlis iuridiuli pirebi
	 1. samoqalaqo kodeqsiT gaTvaliswinebul sajaro samarTlis iuridiul pirebad iTvlebian:
	 a) saxelmwifo;
	 b) TviTmmarTveli erTeuli; 
	 g) saxelmwifos mier kanonmdeblobis an administraciuli aqtis safuZvelze Seqmnili iuridiuli pirebi, 
romlebic ar arian Camoyalibebuli samoqalaqo kodeqsis an mewarmeTa Sesaxeb kanoniT gansazRvruli orga-
nizaciul-samarTlebrivi formiT;
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Seaqvs kodeqsSi 15091 muxli63. romelic gansazRvravs religiuri gaerTianebebis re-
gistraciis wess.

ssk-Si Sesuli cvlilebebiT, religiur gaerTianebebs mieca SesaZlebloba, gaaCn-
deT ssip-is statusi. miuxedavad imisa, rom saqarTvelos samociqulo avtokefalur 
marTlmadidebel eklesias saxelmwifo konstituciuri SeTanxmebiT ssip-ad aRia-
rebs64. sxva religiuri gaerTianebebis statusi, romlebic daregistrirdebian an 
ukve registrirebuli arian ssip-is samarTlebrivi formiT, ar aris gaTanabrebuli 
marTlmadidebeli avtokefaluri eklesiis statusTan Semdegi mizezebis gamo:

religiur gaerTianebebze, romlebic daregistrirebuli arian ssip-is saxiT, sa-
qarTvelos samoqalaqo kodeqsis 15091 muxlis me-5 punqtis Sesabamisad, ar vrcel-
deba „sajaro samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanoni. Sesabamisad, 
garda religiis Tavisuflebis ZiriTadi uflebis amsaxveli konstituciuri nor-
mativebisa, erTaderTi sakanonmdeblo aqti, romelic maT samarTlebriv statuss 
aregulirebs, aris ssk, CamoTvlili ori muxlis (1509 da 15091) da pirveli karis 
meore Tavis (iuridiuli piris registraciis, warmomadgenlobis da uflebaunaria-
nobis Sesaxeb zogadi gansazRvrebebi) uzogadesi debulebebis saxiT. rac niSnavs, 
rom absoluturad gaurkvevelia ssip-is formiT dafuZnebuli religiuri gaerTia-
nebebis konkretuli uflebamosilebebi religiis Tavisuflebis realizaciis Tval-
sazrisiT. kerZod, dafinansebis sakiTxi, saxelmwifosTan urTierToba-TanamSromlo-
bis detalebi, samxedro valdebulebis sakiTxebi RvTismsaxurTaTvis, saqarTvelos 
teritoriaze arsebuli Sesabamisi konkretuli religiis sargeblobaSi arsebuli sa-

	 d) saxelmwifo dawesebulebebi da saxelmwifo fondebi, romlebic ar aris Seqmnili samoqalaqo kodeqsis an 
mewarmeTa Sesaxeb kanonis Sesabamisad;
	 e) sajaro miznebis misaRwevad kanonmdeblobis safuZvelze Seqmnili arasaxelmwifoebrivi organizaciebi 
(politikuri partiebi da sxva);
	 v) saqarTvelos konstituciuri SeTanxmebiT aRiarebuli sajaro samarTlis iuridiuli piri − saqarTvelos 
samociqulo avtokefaluri marTlmadidebeli eklesia; 
	 z) am kodeqsis 15091 muxliT gaTvaliswinebuli religiuri gaerTianebebi“.
63 15091 redaqcia: 
	 „muxli 15091. religiuri gaerTianebebis registraciis wesi
	 1. religiuri gaerTianebebi SeiZleba daregistrirdnen sajaro samarTlis iuridiul pirebad.
	 2. am muxlis pirveli nawili ar zRudavs religiuri gaerTianebebis uflebas, daregistrirdnen rogorc am 
kodeqsiT gaTvaliswinebuli arasamewarmeo (arakomerciuli) iuridiuli pirebi, agreTve, eweodes saqmianobas, 
rogorc am kodeqsiT gaTvaliswinebuli araregistrirebuli kavSiri.
	 3. religiuri gaerTianebebis registracias axorcielebs saqarTvelos iusticiis saministros mmarTvelobis 
sferoSi moqmedi sajaro samarTlis iuridiuli piri − sajaro reestris erovnuli saagento.
	 4. saqarTvelos iusticiis saministros mmarTvelobis sferoSi moqmedi sajaro samarTlis iuridiuli piri 
− sajaro reestris erovnuli saagento uflebamosilia, sajaro samarTlis iuridiul pirad daaregistriros 
saqarTvelosTan istoriuli kavSiris mqone religiuri mimdinareoba an is religiuri mimdinareoba, romelic 
evropis sabWos wevr qveynebSi kanonmdeblobiT miCneulia religiad.
	 5. sajaro samarTlis iuridiul pirad registrirebul religiur gaerTianebaze ar vrceldeba „sajaro 
samarTlis iuridiuli piris Sesaxeb“ saqarTvelos kanoni.
	 6. am muxlis pirveli nawiliT gaTvaliswinebuli religiuri gaerTianebebis registraciis mimarT moqmedebs 
arasamewarmeo (arakomerciuli) iuridiuli pirebis registraciisTvis dadgenili wesi da maTi uflebamosile-
ba ganisazRvreba am kodeqsis pirveli karis meore TaviT“.
64 konstituciuri SeTanxmebis 1-li muxlis me-2 punqtis Tanaxmad, „eklesia warmoadgens istoriulad Camoyali-
bebul sajaro samarTlis subieqts, saxelmwifos mier aRiarebul sruluflebian sajaro samarTlis iuridiul 
pirs, romelic Tavis saqmianobas warmarTavs saeklesio (kanonikuri) samarTlis normebiT, saqarTvelos kon-
stituciis, am SeTanxmebisa da saqarTvelos kanonmdeblobis Sesabamisad“.
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kulto nagebobebis gankargvis sakiTxi da a.S. Sesabamisad, religiuri gaerTianebebi, 
romlebic registrirebuli arian ssip-is saxiT, uflebrivad absoluturad arafriT 
gansxvavdebian a(a)ip-is formiT registrirebuli sxva religiuri gaerTianebebisa-
gan, garda saxelwodebis (ssip an a(a)ip), registraciis proceduris da im klasikuri 
saxesxvaobisa, romelic sajaro samarTlis da kerZo samarTlis arasamewarmeo (ara-
komerciul) iuridiul pirebs ganasxvavebs erTmaneTisagan. zogadad, Tanamedrove 
samarTlebrivi praqtikiT, ssip-is formiT religiuri gaerTianebis registracia 
xdeba misTvis gansakuTrebuli privilegiebis misaniWeblad, igive saxelmwifosTan 
garkveul segmentebSi TanamSromlobis Tu finansuri uzrunvelyofis garantiebis 
mopovebisaTvis. saqarTvelos SemTxvevaSi es sakiTxi dauregulirebelia.

rac Seexeba saqarTvelos marTlmadidebel eklesias, misi statusi65 SedarebiT 
srulyofilad aris regulirebuli saqarTvelos konstituciis me-9 muxliT da 
konstituciuri SeTanxmebiT. mag., sasuliero piri Tavisufldeba samxedro valdebu-
lebisagan; saxelmwifo eklesiasTan SeTanxmebiT uzrunvelyofs samxedro-sajariso 
formirebebSi, sapatimroebsa da Tavisuflebis aRkveTis adgilebSi moZRvris insti-
tutis Seqmnas da, amasTan dakavSirebiT, Sesabamisi samarTlebrivi aqtebis miRebas; 
saxelmwifo da eklesia uflebamosili arian, ganaxorcielon mosaxleobis socialu-
ri dacvis erToblivi programebi; eklesiis sakuTreba da sxva qonebrivi uflebebi 
daculia kanoniT; saxelmwifo eklesiis sakuTrebad cnobs saqarTvelos mTel teri-
toriaze arsebul marTlmadideblur taZrebs, monastrebs (moqmeds da aramoqmeds), 
maT nangrevebs, agreTve miwis nakveTebs, romlebzec isinia ganlagebuli; saxelm-
wifo eklesiis sakuTrebad cnobs saxelmwifo dacvaSi (muzeumebSi, sacavebSi) myof 
saeklesio saganZurs (kerZo sakuTrebaSi arsebuli nawilis garda), saganmanaTle-
blo dawesebulebebSi saswavlo programebis dadgena, Secvla, pedagogTa daniSvna da 
gaTavisufleba xdeba eklesiis wardginebiT, marTlmadidebeli eklesia finansdeba 
aseve saqarTvelos yovelwliuri saxelmwifo biujetiT da a.S. „sajaro samarTlis 
iuridiuli piris Sesaxeb“ saqarTvelos kanoni Tavisi arsiT arc marTlmadidebel 
eklesiaze vrceldeba. saqarTvelos marTlmadidebeli avtokefaluri eklesia ar 
saWiroebs registrirebas, konstituciuri SeTanxmebiT is aRiarebulia rogorc sa-
jaro samarTlis iuridiuli piri – mas es statusi ukve gaaCnia.

 yovelive zemoaRniSnulidan gamomdinare, moqmedi kanonmdeblobiT, saqarTvelo-
Si religiur gaerTianebebs (romelTa SemadgenlobaSi aRwerili mizezebis gamo ar 
moiazreba saqarTvelos avtokefaluri marTlmadidebeli eklesia) aqvT sami alter-
nativa: iarsebon ssip-is, a(a)ip-is an araregistrirebuli kavSiris samarTlebrivi 
formiT. CamoTvlilTagan ukanaskneli ar warmoadgens iuridiul pirs. rac Seexeba 

65 eklesiasa da saxelmwifos Soris segmenturi TanamSromlobis nimuSia SeTanxmeba saqarTvelos samociqulo 
avtokefalur marTlmadidebel eklesiasa da saqarTvelos iusticiis saministros Soris probacionerTa da 
arapatimar msjavrdebulTa resocializaciis sferoSi (2006 wlis 1 marti), saqarTvelos iusticiis saminis-
trosa da saqarTvelos samociqulo avtokefaluri marTlmadidebeli eklesiis xelSekruleba (2001 wlis 20 
aprili), agreTve saqarTvelos ganaTlebisa da mecnierebis saministrosa da saqarTvelos samociqulo avtoke-
faluri marTlmadidebeli eklesiis erToblivi komisiis urTierTgagebis memorandumi.
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danarCen ors, maT Soris statusobrivi sxvaoba, religiis Tavisuflebis realiza-
ciis TvalsazrisiT, garda sajaro samarTlis iuridiul pirsa da kerZo samarTlis 
arasamewarmeo (arakomerciul) iuridiul pirs Soris klasikuri funqciuri saxesx-
vaobisa, rogorc ukve aRiniSna, religiis Tavisuflebis institucionalizaciis ganm-
sazRvreli moqmedi qarTuli kanonmdeblobis farglebSi, ar arsebobs. 

meore mniSvnelovani sakiTxi, romelic saxelmwifosa da religiuri gaerTiane-
bebis urTierTmimarTebis konteqstSi sainteresoa, aris religiuri gaerTianebe-
bis registraciis wina pirobebi, gansazRvruli saqarTvelos samoqalaqo kodeqsis 
15091 muxlis me-4 punqtiT, romelic adgens, rom „saqarTvelos iusticiis saminis-
tros mmarTvelobis sferoSi moqmedi sajaro samarTlis iuridiuli piri − sajaro 
reestris erovnuli saagento uflebamosilia sajaro samarTlis iuridiul pirad 
daaregistriros saqarTvelosTan istoriuli kavSiris mqone religiuri mimdina-
reoba an is religiuri mimdinareoba, romelic evropis sabWos wevr qveynebSi ka-
nonmdeblobiT miCneulia religiad“. ramdenadac religiis erTmniSvnelovani defi-
nicia samarTlebriv konteqstSi realurad ar arsebobs, citirebuli winadadebis 
ukanaskneli alternativa, savaraudod, unda ganimartos rogorc sajaro reestris 
erovnuli saagentos uflebamosileba, daaregistriros religiur gaerTianebad im 
religiis mimdevrebi, romelnic registrirebuli arian amave formiT evrosabWos 
wevr qveynebSi. rac Seexeba meore alternativas – daaregistriros ssip-ad „saqarT-
velosTan istoriuli kavSiris mqone religiuri mimdinareoba“, misi Semadgenloba 
abstraqtulia da arc ise martivi dilemis winaSe ayenebs sajaro reestris erovnul 
saagentos (daadginos romelime religiur gaerTianebasTan saqarTvelos istoriuli 
kavSiris faqti), romlis kompetenciebs istoriuli wyaroebis/kavSirebis mokvleva-
analitika naklebad ganekuTvneba. Sesabamisad, ssip-ad registraciis 15091 muxlis 
Semadgenloba, romelic religiuri gaerTianebebis ssip-is saxiT registraciis wina 
pirobebs gansazRvravs, Sinaarsobrivad, da Tundac sakanonmdeblo teqnikis Tval-
sazrisiT, dasaxvewia. umjobesia, religiuri gaerTianebebis statusis gancalkeve-
buli, specialuri kanoniT srulyofili regulacia, romelic sakanonmdeblo teq-
nikis TvalsazrisiT ukeTes versias Seqmnis, vidre misi (religiuri gaerTianebebis 
samarTlebrivi statusi) mxolod samoqalaqo kodeqsis ori muxliT regulirebis 
sqema, gancalkevebuli specialuri kanonis ararsebobis fonze. 

yovelive zemoaRniSnulis gaTvaliswinebiT, dasaxvewia ara mxolod 15091 muxli, 
aramed, zogadad, religiisa da saxelmwifos urTierTmimarTebis/urTierTobis 
Tanamedrove qarTuli samarTlebrivi normativebi, romelic religiuri gaerTia-
nebebis samarTlebriv statuss mxolod nominalurad uzrunvelyofs: saqarTvelos 
konstituciis minimum sami muxli saubrobs religiis Tavisuflebaze da aRiarebs 
rwmenisa da aRmsareblobis Tavisuflebas, magram maTi realizaciis standartebi 
(garda mxolod registraciis procesis maregulirebeli ssk-is ori muxlisa) ar aris 
dakonkretebuli moqmedi kanonmdeblobiT.
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statiiT ganxiluli samive modeli sameulad danawevrebul samarTlebriv konstru-
qcias qmnis mxolod pirobiTad, maTi calkeuli maxasiaTeblebis kompilacia savsebiT 
SesaZlebelia. moqmedi qarTuli samarTlebrivi sqemis romelime modelisadmi gan-
kuTvneba rTulia. miT umetes, im fonze, rodesac marTlmadidebeli eklesiis garda 
sxva religiuri gaerTianebebis religiis korporaciuli Tavisuflebis realizaciis 
samarTlebrivi formati qarTuli kanonmdeblobiT mxolod sami saxis organizaciu-
li formiT (ssip, a(a)ip, araregistrirebuli kavSiri) registraciis SesaZleblobis 
garda, samwuxarod, sxvas arafers moicavs. ucnaur sistemas qmnis aseve marTlmadide-
beli eklesiis instituciis sabiujeto dafinansebis moqmedi sqema, romelic aranair 
finansur kontrols ar iTvaliswinebs (sabiujeto dafinanseba moqmedi kanonmde-
blobiT sxva religiur gaerTianebebze ar vrceldeba). zogadad, religiuri gaer-
Tianebebis dafinansebis sakiTxi saxelmwifos Sidanacionaluri avtonomiis sferos 
ganekuTvneba. Sesabamisad, dafinansebis sqemis gansazRvrisas saxelmwifo mxolod 
or princips unda daeyrdnos: saxelmwifoebrivi neitraliteti da tolerantoba. am 
TvalsazrisiT, religiuri gaerTianebebis (marTlmadidebeli eklesiis instituciis 
CaTvliT) dafinansebis an TviTdafinansebis regulirebis sakiTxTan dakavSirebiT 
qarTuli kanonmdebloba kvlav dums. religiuri gaerTianebebis ssip-ad registra-
ciis novacia, rogorc Cans, miznad isaxavda religiis Tavisuflebis instituciona-
lizaciis (forum externum) qarTuli sqemis Seqmnas, Tavis mxriv, romelic, rogorc ukve 
araerTxel aRiniSna, garda uSualod registraciis procedurisa, moqmedi kanonmde-
blobiT, jerjerobiT sxvas arafers exeba. msgavsi samarTlebrivi vakuumi, saxelm-
wifo religiad aRiarebuli qristianuli konfesiebis statiiT aRweril erT-erT 
samarTlebriv modelSic (saxelmwifo eklesia, anu dominanti eklesia) ar SeiniSneba.

daskvnis saxiT SeiZleba iTqvas, rom qarTul samarTlebriv realobaSi, absolu-
turad daumuSavebelia religiis korporaciuli Tavisuflebis realizaciis (igu-
lisxmeba religiis Tavisuflebis ara forum internum anu Sida sfero, aramed gare 
sfero – forum externum) sakiTxi (religiuri gaerTianebebisaTvis, garda saqarTvelos 
marTlmadidebeli avtokefaluri eklesiisa). am TvalsazrisiT, saxelmwifosa da 
religiis urTierTmimarTebis qarTuli samarTlebrivi sqema seriozul xarvezebs 
Seicavs da aucilebelia misi daxvewa saxelmwifosa da religiuri gaerTianebebis 
urTierTobis axali samarTlebrivi modelis SemuSavebiT. axali modelis SemuSa-
veba unda moxdes yvela dainteresebuli piris (saqarTveloSi warmodgenili yvela 
religiuri gaerTianebis/konfesiis, maT Soris, cxadia, saqarTvelos marTlmadide-
beli avtokefaluri eklesiis) interesebis gaTvaliswinebiT, maTi urTierTdialo-
gis, saxelmwifosa da religiis urTierTmimarTebis samive Tanamedrove modelis 
detaluri analizis safuZvelze da sajaroobis principis dacviT: sakanonmdeblo 
winadadebebis/proeqtebis ganxilvis etapze, Tundac sajaro diskusiebis warmarTvis 
meSveobiT, saqarTvelos mravaleTnikuri da mravalkonfesiuri mosaxleobis sruli 
CarTulobis uzrunvelyofiT. 
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TavisTavad, qristianobis dominanti roli (mag., saberZneTi, gaerTianebuli samefo 
saxelmwifo anglikanuri eklesiiT saTaveSi an skandinaviis qveynebi evangelistur-
luTeranuli saxelwmifo eklesiis fonze), rogorc ukve aRiniSna, ganpirobebulia 
istoriuli konteqstiT, romelic, iseve, rogorc franguli laicisturi (mkveTri 
gamijvnis) an germanuli kooperaciis modeli, Tanamedrove pluralistur sazoga-
doebaSi, Tavad sekularizmis pluralisturi konteqstis gaTvaliswinebiT, para-
doqsulia, magram ar qmnis winaaRmdegobas religiis Tavisuflebis sferoSi moqmed 
evrokavSiris samarTlebrivi standartebis farglebSi (sekularizmis pluralistur 
gagebaSi, Tavsdeba rogorc franguli laicizmi an vatikanis qalaq-saxelmwifos ar-
seboba, agreTve, religiuri gaerTianebebis saxelmwifo biujetidan dafinansebis 
sqema da a.S.). msgavsi istoriul-kulturuli ganpirobebulobiT axsnadi fenomenia 
avtokefaluri marTlmadidebeli eklesiis dominanti roli saqarTveloSi. udavoa, 
rom qarTuli saxelmwifoebriobis da zogadad sociumis kulturuli identitetis 
CamoyalibebaSi, pirveli saukuneebidanve qristianobam gansakuTrebuli funqcia 
Seasrula. am TvalsazrisiT, qarTuli sociumis umravlesobis arCevani marTlmadi-
debluri qristianobisa, rogorc dominanti religiuri mimdinareobisadmi, savsebiT 
logikuri da gasagebia. am arCevanis Tavisuflebis realizaciis masStabi pluralis-
tur garemoSi sxva konfesiebisadmi Semwynareblobis da tolerantobis principis 
uzrunvelyofiT unda dabalansdes. principiT, romelic rogorc politikuri, aseve 
qristianuli eTikis erT-erT mniSvnelovan segments warmoadgens. saqarTvelo yo-
velTvis iyo multikonfesiuri, romelSic qristianoba, damoukidebeli da eklesiisa-
gan gamijnuli saxelmwifo xelisuflebis mmarTvelobis paralelurad, saqarTvelos 
avtokefaluri marTlmadidebeli eklesiis saxiT da misi personaluri „oficialuri 
TeologiiT” Tavisebur mabalansebel funqcias asrulebda. postsabWouri qarTuli 
realoba am TvalsazrisiT, iurgen habermasiseuli66 postsekularuli politikur-
samarTlebrivi realobisgan jerjerobiT mkveTrad gansxvavdeba, rac politikuri 
da qristianuli eTikis xelaxali gaazrebis da eklesiis da saxelmwifos uflebamo-
silebebis gamijvnis safuZvelze, qarTul samarTlebriv sistemaSi religiis kor-
poraciuli Tavisuflebis uzrunvelmyofi samarTlebrivi meqanizmebis danergviT 
(qarTuli kulturuli identitetis gaTvaliswinebiT, erT-erTi evropuli modelis 
an Tundac maTi maxasiaTeblebis kompilaciis Sedegad qarTuli modelis SemuSaveba) 
unda ganviTardes. ganaxlebul samarTlebriv formatSi, Tanamedrove standartebis 
fonze (tolerantobis principi, saxelmwifoebrivi neitraliteti) unda daixvewos 
religiis da saxelmwifos gamijvnis is modeli, romelic politikuri konsensusis 
saxiT arsebobs da arsebobda istoriulad. am procesSi SesaZloa arc gamoiricxos 
saqarTvelos avtokefaluri marTlmadidebeli eklesiis erTgvari dominanti roli 
kulturul da saganmanaTleblo sferoebSi saxelmwifosTan TanamSromlobisas, rac 
aseve Tavsebadia religiis Tavisuflebis institucionalizaciis sferoSi moqmed 
evropul standartebTan, im qveynebis saxelmwifoebriv arealSi, romelTa erovnuli 
kultura istoriulad, ZiriTadad, qristianul Rirebulebebs efuZneba.

66 Habermas, Jürgen, Glauben und Wissen, Frankfurt 2001, S. 13.; Walter, Christian, Religionsverfassungsrecht, Tübingen 2006, S. 607 ff.
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gadawyvetilebis mimRebi: 
piradi cxovrebisa da sityvis 
Tavisuflebis momavali „guglisa“ 
da „feisbuqis“ epoqaSi
statia gamoqveynda avtoris TanxmobiT. namuSevari pirvelad daibeWda Fordham Law Review-Si.

jefri rozeni* 

jorj vaSingtonis universitetis samarTlis skolis profesori.

erTi hipoTezis CamoyalibebiT msurda damewyo Cemi statia. SeiZleba is sul cota 
xanSi hipoTeturad aRarc mogveCvenos. 2007 wels „guglis“ konferencias veswre-
bodi. endriu maklaflinma, „guglis“ politikis mimarTulebis maSindelma ufrosma 
miTxra, rom albaT axlo momavalSi „gugls“ msoflioSi yvela sazogadoebriv Tu ke-
rZo sakuTrebis adgilas damontaJebuli videosaTvalTvalo kamerebidan miRebuli 
monacemebis internetze ganTavsebas mosTxoven cocxal reJimSio. unda giTxraT, rom, 
Tu es monacemebi erTmaneTs gadaeba da daarqivda, maSin adamianis gamosaxulebaze 
erTi dawkapunebiT, SesaZlebeli gaxdeba misTvis Tvalyuris devneba, 24 saaTian 
reJimSi, Tveebis ganmavlobaSi da wlobiTac.

msgavsi sayovelTao saTvalTvalo sistemis amoqmedeba daujerebeli ambavi sulac 
ar aris. advili warmosadgenia, rom sazogadoebas an xelisuflebas es moTxovna 
gauCndes ramdenime weliwadSi, Tu gaviTvaliswinebT socialur qselebSi adamianTa 

* jefri rozeni jorj vaSingtonis universitetis samarTlis skolis profesori, „axali respublikis“ (New 
Republic) samecniero redaqtori da brukingsis institutis miwveuli mecnier-TanamSromelia. is 2011 wels ga-
mocemuli naSromis „konstitucia, 3:0 Tavisufleba da teqnologiuri cvlilebebis“ Tanaredaqtoria. winamde-
bare statia, romelic 2011 wlis 8 Tebervlis leqcias eyrdnoba, mcired redaqtirebulia da Seivso uaxlesi 
movlenebis gaTvaliswinebiT.
fordhamis universiteti; robert l. levinis saukeTeso leqciaTa krebuli.
Jeffrey Rosen, The Deciders: The Future of Privacy and Free Speech in the Age of Facebook and Google, 80 Fordham L. Rev. 1525 (2012). 
vebgverdze: http://ir.lawnet.fordham.edu/flr/vol80/iss4/1.
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aqtiur CarTulobas da sxvisi cxovrebisadmi arajansaR interess, rasac, savarau-
dod, saxelmwifo uSiSroebis samsaxuris interesebic daemateba. isini xom gvarwmu-
neben, rom faruli kameriT ganxorcielebuli videoTvalTvali aucilebelia tero-
rizmisgan Cvens dasacavad.

davuSvaT, „guglma“ winaaRmdegoba ver gauwia sazogadoebis moTxovnas da daiwyo 
Ria videodakvirvebis ganxorcieleba, ra moxdeba am SemTxvevaSi? dairRveva Tu ara 
konstitucia? Tqven albaT metyviT, rom „guglis“ videodakvirveba konstituciur 
sakiTxs sul ar exeba. uzenaesi sasamarTlos azriT, meoTxe Sesworeba, romelic uka-
nono Cxrekisa da amoRebisgan gvicavs, da pirveli Sesworeba, romelic icavs Cveni 
sityvis Tavisuflebasac, saxelmwifosTvis awesebs normebs da ara kerZo kompaniebis-
Tvis, magaliTad, „guglisTvis“.

magram iqneb saxelmwifos mxridan moqmedebis doqtrinis problema arcTu ise mar-
tivia? mTavrobam rom ”Open Planet“ gamoiyenos moqalaqeebze Tvalyuris sadevneblad 
saxelmwifos usafrTxoebis dacvis mizniT da platformaSi sazogadoebrivi da kerZo 
sakuTrebaSi arsebuli videokameris sistemebi gaaerTianos, am SemTxvevaSi, doqtri-
nis mixedviT, SesaZlebeli iqneboda, saxelmwifo qmedebisTvis raime formiT ankesic 
gamogvedo da meoTxe an pirveli Sesworebis sakiTxi wamogveWra.

davuSvaT, uzenaesma sasamarTlom gadawyvita, rom policiis mier SemTxveviT 
SerCeuli adamianebis TvalTvali „guglze“, realurad, Cxrekaa, romelsac meoTxe 
Sesworeba aregulirebs. moiTxovs Tu ara sasamarTlo mTavrobisgan orders Cxre-
kaze, sanam is erTTvian TvalTvals dauwyebs vinmes „gugliT“? swored es problema 
wamoiWra am bolo aTwleulis yvelaze mniSvnelovan saqmeSi „aSS jounsis winaam-
deg“ (United States v Jones),1 romelic pirad cxovrebas exeboda da romelzec uzenaesma 
sasamarTlom gadawyvetileba axlaxan miiRo. am saqmis mTavari sadavo sakiTxi iyo, 
SeeZlo Tu ara policias malulad da dausabuTebeli orderis gareSe miemagrebina 
GPS-s mowyobiloba moqalaqis manqanaze da dakvirveboda mis gadaadgilebas erTi 
Tvis manZilze 24 saaTian reJimSi2.

sasamarTlo diskreciis uflebamosilebiT sargeblobda arsebuli doqtrinis 
farglebSi da SeeZlo, rogorc surda, ise gadaewyvita saqme. erTi mxriv, mas SeeZlo 
obamas administraciis poziciac gaeziarebina. prezidentis administracia joun-
sis saqmeSi TiTqmis im gancxadebamde mivida, rom Cven ar gvaqvs piradi cxovre-
bis xelSeuxeblobis molodini sazogadoebriv adgilebSi. sami federaluri saol-

1 132 S. Ct. 945 (2012). saqmeSi aSS jounsis winaaRmdeg uzenaesma sasamarTlom ganixila saxelmwifo uwyebis mier: 
1. sasamarTlo orderis gareSe sanavagicio sistemis xelsawyos damontaJebis sakiTxi narkotikebiT vaWrobaSi 
eWvmitanili jounsis manqanaze da 2. mis gadaadgilebaze 28 dRis ganmavlobaSi 24 saaTian reJimSi monitorin-
gis sakiTxi. 2012 wlis 23 ianvars sasamarTlom erTxmad miiRo gadawyvetileba, rom „xelisuflebis mier sanav-
igacio sistemis xelsawyos damontaJeba samiznis manqanaze da am xelsawyos gamoyeneba manqanis gadaadgilebaze 
monitoringis mizniT, warmoadgens „Cxrekas“ meoTxe Sesworebis mixedviT“. Tumca sasamarTlos ar ganuxilavs 
„Cxrekis“ dausabuTeblobis sakiTxi da, Sesabamisad, arc is, dairRva Tu ara meoTxe Sesworeba.
2 Id.
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qo sasamarTloc imave mosazrebas iziarebda ramdenime saqmeSi da ZalaSi datova 
GPS-s xelsawyos gamoyeneba adamianze saTvalTvalod manqaniT gadaadgilebis dros. 
saolqo sasamarTloebma ubralod ganacxades, rom msgavsi saxis devna Cxrekas ar 
wamoadgens, radgan Cven ar gagvaCnia piradi cxovrebis dacvis molodini sajaro 
adgilebSi moZraobisas3. maT daaskvnes, rom, Tu Cvens nebismier mezobels an sazo-
gadoebis romelime wevrs SeuZlia gviTvalTvalos ise, rom sulac ar arRvevdes 
meoTxe SesworebiT dacul Cvens interesebs, virtualur kamerebsac SeuZliaT raRac 
xelsawyos saSualebiT Cvens gadaadgilebas Tvali adevnono.

magram es paradoqss waagavs. nuTu SesaZlebelia, rom sazogadoebis 24 saaTiani 
TvalTvali meoTxe Sesworebis sakiTxebs ar ayenebdes? konstituciis Seqmnis pe-
riodSi meoTxe Sesworebis Cxrekis qrestomaTiul magaliTad mefe jorjis msaxure-
bis gadawyvetileba iqna miCneuli. isini kolonistTa saxlebSi iWrebodnen mefis 
sawinaaRmdego pamfletebisa da avtorebis povnis mizniT4. am SeWrebma da Sevardne-
bma Seqmnes swored meoTxe Sesworeba, romlis principia: „pirovneba, sacxovrebeli, 
saqmiani qaRaldebi da qoneba“ daculi unda iqnes araobieqturi da dausabuTebeli 
sagamoZiebo moqmedebebisgan. adamianis sakuTari saweri magidis ujrebis Cxreka maSin 
pirad cxovrebaSi aSkara SeWrad Sefasda, Tqma ar unda, rom yovel nabijze 24 saa-
Tiani TvalTvali kidev ufro didi Carevaa cxovrebaSi.

roca satelefono saubrebis faruli mosmenis konstituciurobis sakiTxs afa-
sebda, uzenaesi sasamarTlos mosamarTle luis brandeisma aRiara, rom pirad cxo-
vrebaSi SeWra, satelefono saubris mosmenis gziT, imdenad maRali xarisxis Carevas 
warmoadgenda, rom zogadi saxis orderic ar iyo sakmarisi misTvis. is daJinebiT 
imeorebda, rom, Tu konstitucias ise ar ganvmartavdiT, rom teqnologiuri wins-
vlac migveRo mxedvelobaSi, moqalaqeebs piradi cxovrebis xelSeuxeblobis ufro 
naklebi garantiebi SerCebodaT xelSi saden-kabelebis epoqaSi, vidre konstituciis 
Seqmnis dros hqondaTo5. brandeisis maSindeli gansxvavebuli azri satelefono mos-
menebze dRes, roca Cven sayovelTao TvalTvalis winaSe davdeqiT Cvensave avtoman-
qanebSi Tu „guglze“, ufro da ufro aqtualuri xdeba.

uzenaesi sasamarTlos mosamarTlis, antonin skalias mier jounsis saqmeSi war-
modgenil umravlesobis mosazrebaSi xazi gaesva im faqts, rom globaluri sanavi-
gacio sistemiT TvalTvali Cxrekas warmoadgenda, radgan policiam xelyo jonsis 
sakuTrebis ufleba, roca sistemis saTvalTvalo mowyobiloba miamagra mis avtoman-
qanas. mosamarTle samuel alito, unda aRiniSnos, rom Tavis novatorul mosazreba-
Si, romelic emTxveva skalias umravlesobis azrs, magram gansxvavdeba dasabuTebaSi 

3 ix. saqmeebi: United States v. Marquez, 605 F.3d 604, 609 (me-8 saolqo sasamarTlo, 2010); United States v. Pineda-Moreno, 
571 F.3d 1212, 1214–15 (me-9 saolqo sasamarTlo; 2010); vacated, --- S. Ct. ----, No. 10-7515, 2012 WL 538278 (21 Tebervali, 
2012); United States v. Garcia, 474 F.3d 994, 997–98 (me-7 saolqo sasamarTlo).
4 ix. cnobili saqme Entick v. Carrington, 95 Eng. Rep. 807 (K.B. 1765).
5 ix. Samuel D. Warren & Louis D. Brandeis, The Right to Privacy 4 HARV. L. REV. 193 (samuel d. uoreni&luis d. brandeisi, 
piradi cxovrebis ufleba);1890.
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(concurrent opinion), xazs usvams, rom xangrZliv virtualur TvalTvals (romelsac 
nebarTvis orderi sWirdeba) da moklevadian TvalTvals Soris (romelsac ar sWir-
deba orderi) gansxvaveba arsebobs. etyoba, alito kolumbiis olqis federaluri 
sasamarTlos mosamarTlis, duglas ginsburgis gavlenas ganicdis, romelmac jounsis 
saqmeSi gadawyvita, rom GPS-iT ganxorcielebuli unebarTvo TvalTvali arakonsti-
tuciuria. ginsburgma marTebulad uaryo sanavigacio sistemiT TvalTvalisa da 
mezoblis TvalTvalis analogia da aRniSna, „imis albaToba, rom ucxo piri Tvaly-
urs miadevnebs“ Tqvens yvela gadaadgilebas erTi Tvis manZilze, „arsebiTad nuls 
utoldeba“6. ginsburgma xazi gausva agreTve im faqts, rom „xangrZlivi TvalTvalis 
dros mJRavndeba iseTi informacia, romelic, Cveulebriv, moklevadiani TvalTva-
lisas ar aSkaravdeba, magaliTad, is, Tu ras akeTebs adamiani xSirad, ras ar akeTebs 
da ras agrovebs“7.

modiT, axla warmovidginoT, rom 2025 welia da sasamarTlo ufro ambiciuri 
gaxda. man gaauqma „guglis“ 24 saaTian TvalTvalze miRebuli gadawyvetileba, rom 
is dausabuTebul Cxrekas warmoadgens da rom pirovnul avtonomiasac xelyofs, 
rogorc es dadgenili iqna am saqmeebSi: Planned Parenthood of Southeastern Pennsylvania v. 
Casey (Sobadobis dagegmvis samxreT-aRm. pensilvaniis samsaxuri qeisis winaaRmdeg)8 
da Lawrence v. Texas (lourensi texasis Statis winaaRmdeg)9. roca piradi cxovrebis 
uflebasTan dakavSirebul iseT saqmeebze vfiqrobT, rogoricaa Griswold v. Connecti-
cut (grisvoldi koneqtikutis Statis winaaRmdeg)10, Roe v. Wade11(roi veidis winaaRm-
deg) da Lawrence (lourensi), Cven, rogorc wesi, seqsualur avtonomias vgulisxmobT. 
magram lourensis da qeisis saqmeebSi uzenaesi sasamarTlos mosamarTle entoni 
kenedim, romelic farTo avtonomiis argumentaciis yvelaze aqtiuri momxre gaxl-
daT, pirovnuli avtonomiis gacilebiT farTomasStabiani principi cno, imdenad 
farTo, rom adamianebs yvelgan msufevi TvalTvalisganac daicavda, rac sul ufro 
totalur formebs iRebs. rogorc kenedim aRniSna lourensis saqmeSi: „Tavisufleba 
(Freedom) sivrcul sazRvrebs scildeba. Tamami Tavisufleba (liberty) uSvebs sakuTari 
Tavis iseT avtonomiurobas, romelic Seicavs azris, rwmenis, gamoxatvisa da gark-
veuli intimuri moqmdebebis Tavisuflebas“12.

6 United States v. Maynard, 615 F.3d 544, 558 (D.C. Cir. 2010), aff’d sub nom. United States v. Jones, 132 S. Ct. 9545.
7 Id. at 562.
8 505 U.S. 833 (1992). samxreT-aRmosavleT pensilvaniis Sobadobis dagegmvis samsaxuri qeisis winaaRmdeg. uzenaesi 
sasamarTlos Semadgenlobis umravlesobam ufleba abortze konstituciurad cno.
9 539 U.S. 558 (2003). lorensi texasis Statis winaaRmdeg);. gadawyvetileba, romelic am saqmeSi miiRo uzenaesma 
sasamarTlom, istoriuli mniSvnelobisaa. man gaauqma kanoni sodomis Sesaxeb texassa da 13 sxva StatSi, riTac 
erTi sqesis adamianebis seqsualuri urTierTobebi legaluri gaxada aSS-is yvela Statsa da teritoriaze.
10 381 U.S. 479 (1965). grisvoldi koneqtikutis Statis winaaRmdeg. uzenaesi sasamarTlos erT-erTi umniS-
vnelovanesi gadawyvetileba, romliTac aRiarebuli iqna, rom konstitucia icavda privatulobas qorwinebaSi. 
man gaauqma konek-is Statis kanoni kontracepciuli saSualebebis akrZalvis Sesaxeb.
11 410 U.S. 113 (1973). roi veidis winaaRmdeg. uzenaesi sasamarTlos 1973 wlis gadawyvetilebiT, ufleba pirad 
cxovrebaze, me-14 Sesworebis saTanado samarTlebrivi proceduris punqtis (due process clause) mixedviT, vrcel-
deba qalis mier abortis gakeTebaze miRebul gadawyvtilebazec.
12 Lawrence, 539 U.S. at 562.
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kenediseul xedvas sakuTar Tavze (”self“), romelic eyrdnoba saxelmwifosTvis do-
minanturi arsebobis SesaZleblobis armicemas rogorc sazogadoebriv, ise kerZo 
sakuTrebaSi arsebul adgilebSi, axlaxan mimarTes im mizniT, rom SewinaaRmdege-
bodnen ara marto sayovelTao, yvelgan msufev TvalTvals, aramed janmrTelobis 
dacvis reformebs konstituciurobis TvalsazrisiT. libertarianeli eqspertebis 
mier formulirebul jandacvasTan dakavSirebuli sarCelebi viTom federalizms 
exeba, anu saTanado balansis dacvas Statisa da federalur xelisuflebas Soris.

libertarianelebi fiqroben, rom Statsa da centralur xelisuflebas saerTod 
ar unda SeeZloT adamianebis iZuleba, iyidon is saqoneli, rac ar surT da mniSvne-
loba ar aqvs, brokoli iqneba es, Sevrole impala Tu janmrTelobis dacvis paketi. 
magram brokolis rom aprotesteben 13, libertarianelebi realurad imis winaaRmdeg 
ki ar midian, rom jandacvis mandatiT federaluri mTavroba Statebis uflebebSi 
ar Caerios, aramed amis nacvlad maT argumentis safuZvlad individualuri Tavi-
sufleba moaqvT. magaliTad, riCard epSteini, rendi barnetisgan gansxvavebiT, Riad 
acxadebs, rom jandacvis mandati zRudavs libertarianul Tavisuflebas kontraq-
tis gaformebaze, rac ara marto kongress uborkavs xels, aramed Statebsac ki. 
magram mandatis dasacavad is wers:

„mandati xels uwyobs mTavrobas, rom man maiZulos, viyido yvelaferi, savar-
jiSo aparaturidan velosipedamde, radgan saxelmwifos, iZulebis uflebamo-
silebis saSualebiT yovelTvis SeuZlia raime sikeTis win wamoweva da saqmis 
gaumjobeseba. aq ironia imaSia, rom es vaWrobis maregulirebeli punqtis argu-
mentacia ar aris, rogorc aseTi, radgan, Cemi azriT, es rom vaWrobis punqts 
exebodes, nebismieri Statis kanoni am protestis subieqti gaxdeboda“14.

uzenaes sasamarTlos faqtobrivad ramdenime gadawyvetileba aqvs miRebuli, sa-
dac ambobs, rom arc Statis da arc federalur mTavrobas „kontraqtis Tavisufle-
baSi“ Carevis ufleba ar unda hqondes, anu arc erTs ar unda SeeZlos adamianebis 
iZuleba, rom maTTvis arasasurvel ekonomikur tranzaqciebSi CarTon. es ramdenime 
saqme asocirdeba cnobil saqmesTan „lohneri niu-iorkis winaaRmdeg“15, romelSic 
sasamarTlom niu-iorkis kanoni gaauqma im safuZvliT, rom adamianebma ise unda 
moagvaron sakuTari ekonomikuri saqmianoba, rom „saxelmwifos mzrunvelobis qveS 
ar aRmoCndnen“16 . kanoni puris mcxoblebisa da mefunTuSeebisTvis samuSao saaTe-
bis maqsimalur raodenobas awesebda. Roe v. Wade-is saqmis konservatorma mowinaaR-

13 See Randy Barnett, If Obamacare’s Mandate Is Approved, Congress Can Require Anything (ix. rendi barneti, Tu obamas jan-
dacvis reformebi damtkicda, kongress yvelafris moTxovnis saSualeba miecema) Wash. Examiner (June 6, 2011), 
vebgverdze: 
http://washingtonexaminer.com/opinion/op-eds/2011/06/if-obamacares-mandate-approved-congress-can-require-anything/40085.
14 See Richard Epstein, Obamacare Is Now on the Ropes, RICOCHET (Dec. 13, 2011, 12:01 PM), 
http://ricochet.com/main-feed/ObamaCare-is-Now-on-the-Ropes.
15 198 U.S. 45 (1905).
16 Id. at 57.
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mdegeebma dagmes lohnerSi miRebuli gadawyvetileba im mizeziT, rom kontraqtis 
gaformebis Tavisuflebis mkvdreTiT aRdgena mosamarTleebs waaqezebda sxva iseTi 
uflebebis dacvisken, romlebsac konstitucia ar iTvaliswinebda, magaliTad, pira-
di cxovrebis iseTi uflebisa, romelic rois saqmeSi iqna aRiarebuli.

albaT logikas moklebuli ar iqneba, Tu davuSvebdiT, rom libertarianeli mosa-
marTle, rogoric uzenaesi sasamarTlos mosamarTle entoni kenedia, gaauqmebda jan-
dacvis mandats, unebarTvo TvalTvals GPS-is xelsawyoTi da federaluri gamoZiebis 
biuros unebarTvo TvalTvalsac Open Planet-ze roes, qeisisa da lourensis saqmeeb-
Si aRiarebuli pirovnuli avtonomiis uflebis saxeliT. Tu gaviTvaliswinebT mis 
Tayvaniscemas iseTi ideebisadmi, rogoricaa mSobelTa da Svilebs Soris urTier-
Tobis dacvis saWiroeba da pirovnuli avtonomiis xelSeuxebloba, raTa adamianma 
Tavad miiRos umniSvnelovanesi gadawyvetilebebi cxovrebaSi. Zneli warmosadgeni 
ar iqneba, Tu is dadebiTad ganewyoba im gancxadebisadmi, rom jandacvis mandati 
arRvevs individis uflebas – Tavad gadawyvitos, Tu rogor mixedos Tavisi da misi 
ojaxis wevrebis janmrTelobas da rogor imkurnalos. imis warmodgenac advilia, 
rom kenedim uzenaesi sasamarTlos imave samuSao wels gaauqmos jandacvis mandati, 
unebarTvo satelituri TvalTvali da aRiaros erTsqesianTa qorwinebis ufleba 
isev da isev im safuZvliT, rom „Tavisufleba pirovnul avtonomias gulisxmobs“17, 
magram mas arc erTi sxva konservatori mosamarTle ar SeurTdeba. jon robertsma, 
semuel alitom, entonin skaliam da klarens Tomasma Tavisi samosamarTleo filo-
sofia lohnerisa da rois saqmeebSi miRebuli gadawyvetilebebis mcdarobaze aages. 
robert borki „amerikis cdunebaSi“ werda, rom „vinc rois ambobs, man lohneri da 
skoti unda Tqvas“18.

sxva sityvebiT, rom vTqvaT, SesaZloa, pirovnuli avtonomiis axali, amorfuli 
uflebis Seqmnis survili ar hqondaT mosamarTle skalias da danarCen konservator 
mosamarTleebs, ratomac miiRes gadawyvetileba jounsis saqmeSi viwro ganmarte-
biT da ar daeTanxmnen mosamarTle alitos ufro farTo akrZalvas grZlevadian 
TvalTvalze. es ki imaze migvaniSnebs, rom viwro ganmartebiT miiRebs uzenaesi sasa-
marTlo sazogadoebriv Tu kerZo adgilebSi pirovnuli avtonomiis dacvis Sesaxeb 
gadawyvetilebas Tu farTod ganmartavs mas 2012 Tu 2025 wels, damokidebulia 
ara meoTxe da me-14 Sesworebebis pirad cxovrebaze dafuZnebuli argumentebis lo-
gikaze, aramed uzenaesi sasamarTlos Semadgenlobaze da sazogadoebis ganwyobaze. 
Tuki warsuli gamocdileba saxelmZRvanelod gamodgeba, sasamarTlos pasuxi metwi-
lad ganpirobebuli iqneba sazogadoebis damokidebulebiT 24 saaTiani TvalTvalis 
mimarT, anu miiCnevs Tu ara sazogadoeba am saxis TvalTvals ukanonod da pirad 
cxovrebaSi SeWrad, Tu imdenad Seguebuli iqneba am movlenisadmi internetSi, vir-

17 Lawrence, 539 U.S. at 562 (lorensis saqme).
18 ix. Robert Bork, The Tempting of America 32 (1990).
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tualur Tu realur sivrceSi, rom „guglze“ satelituri kamerebidan miRebuli 
monacemebis ganTavsebisken gadaixreba da ara akrZalvisken.

ai, am mosazrebaze minda visaubro da dagarwmunoT, rom „guglisa“ da „feisbuqis“ 
epoqaSi SesaZlebelia teqnologiebis imdenad ganviTareba, rom pirad cxovrebasa, 
azris Tavisufal gamoxatvasa Tu sxva Rirebulebebs Soris gonivrulad iqnes da-
culi balansi. magram, savaraudod, maTi danergva mxolod im SemTxvevaSi gaxdeba 
SesaZlebeli, roca dainteresebul adamianTa mcire raodenoba gaaprotestebs uvar-
gisad daproeqtebul konstruqciebs da moiTxovs ukeTess, riTac xels Seuwyobs 
sazogadoebriv konsensuss imis Taobaze, rom proeqti, romelic agresiulad iWreba 
sxvis sivrceSi, ukanonoa. ai, amaSi rom dagarwmunoT, rom SesaZlebelia kargi da var-
gisi teqnologiis Seqmna, oRond misi gamoyenebisTvis konsensusis miRwevaa saWiro, 
sailustraciod sam magaliTs SemogTavazebT. . pirveli aeroportis mgzavrTa ren-
tgenuli skanirebis aparatia; meore – interneti, romelic samudamod imaxsovrebs 
Cvens mTvral mdgomareobaSi gadaRebul fotoebs „feisbuqze“, da mesame – videoma-
salebi „iuTubze“, romlebsac tvirTaven da xsnian ara sasamarTlos, aramed „guglis“ 
aRmasrulebeli komitetis wevrebis brZanebisa Tu orderis safuZvelze. aqve minda 
vTqva, rom maT ufro didi uflebamosileba aqvT sityvis Tavisuflebaze, vidre 
uzenaes sasamarTlos.

pirveli: modiT, ganvixiloT skanirebis aparatebi, romlebic 2011 wlis 11 seqtem-
bris Semdeg swrafad moedo msoflios aeroportebs. jer kidev 2004 wels aSS-is 
mTavrobas martivi arCevani unda gaekeTebina or aparats Soris. erTi kontrabandis, 
liTonis nivTebisa da tansacmlis qveS damalul celofnis parkebs garda adamianis 
SiSvel sxeulsac aCvenebda ekranze (amis gamo „SiSveli“ aparatic Searqves), xolo 
meore- usqeso aparats saeWvo adgilebze mimarTuli isrebiT (am aparats ki „bun-
dovani“ Seerqva). privatulobis dacvis TvalsazrisiT romeli aparati jobda, amis 
gadawyvetas, rogorc ityvian, tvinis Wyleta ar sWirdeboda, magram, rac mTavaria, 
safrTxis Semcirebas orive erTnairad uzrunvelyofda. sul ramdenime evropulma 
saxelmwifom moiTxova is aparati, romelic isrebiT mianiSnebda saeWvo adgilebze, 
anu e.w. bundovani. magram umravlesobam uari Tqva saerTod maT gamoyenebaze, rad-
gan gairkva, rom aparatura ar vargoda dabali simkvrivis feTqebadi nivTierebis 
deteqciisTvis (magaliTad, nivTiereba, romelic erT-erT terorists TviTmfrinavis 
asafeTqeblad unda gamoeyenebina 2009 wlis Soba dRes, aeroportis TanamSromlebma 
ver aRmoaCines)19.

aSS-is usafrTxoebis departamentma evropelebisgan sruliad gansxvavebuli ga-
dawyvetileba miiRo da aeroportebSi rentgenuli skanerebi gaCnda, Tanac ise, rom 
sazogadoebas azris gamoTqmis saSualebac ar mieca. departamenti Semoifargla 
gancxadebebiT imis Taobaze, rom mowyobiloba pirad cxovrebaze gavlenas ar axden-

19 ix. Anahad O’Connor & Eric Schmitt, U.S. Says Plane Passenger Tried to Detonate Device, N.Y. TIMES, Dec. 26, 2009, at A1.
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da da rom e.w. „bundovani“ aparaturis moTxovnas azri arc hqonda. mere ki is viTom 
SokSi Cavarda xalxis reaqciiT.

reaqcia ki, unda iTqvas, rom saocrad qmediTi aRmoCnda. prezidentma obamam trans-
portirebis usafrTxoebis samsaxurs yvelafris Tavidan dawyeba mosTxova, roca 
mTeli qveyana sxeulis rentgenuli skanirebisa da piradi Cxrekis sawinaaRmdego 
kampaniebma moicva, mas Semdeg, rac aeroportSi erT-erTma mgzavrma dauviwyari sity-
vebi uTxra aeroportis usafrTxoebis TanamSromels: „xeli ar axloT Cems sasqeso 
organos!“20 is im dRes, gaSiSvlebis sawinaaRmego moZraobis patrik henrid iqca.

2011 wlis TebervalSi, mgzavrTa pirad Cxrekaze gacemuli nebarTvidan sul 
ramdenime Tvis Semdeg, transportirebis usafrTxoebis samsaxurma ganacxada, rom 
im aparaturis testirebas daiwyebda, romelzec Tavad Tqva uari aTiode wlis 
win21. gadawyda, rom qveynis 41 aeroportSi, romelic milimetruli radiotalRebis 
teqnologias iyenebs, gasafiltri kompiuteruli programa daeyenebinaT, Tumca is 
aeroportebi, sadac rentgenul aparaturas iyeneben Sebrunebuli gabneviT, dRemde 
gaufiltravia22.

mokled rom vTqvaT, es is SemTxvevaa, roca politikur protests Sedegi mohyva. 
magram, ra Tqma unda, bednieri dasasruli mxolod politikuri protestis dam-
saxureba ar gaxlavT. am SemTxvevaSi transportirebis usafrTxoebis samsaxuris wi-
naaRmdeg sarCelebis SiSmac iqonia gavlena. piradi eleqtronuli monacemebis sain-
formacio centrma, romlis sakonstultacio sabWos siamayis grZnobiT warmovadgen, 
Seitana sarCeli am e.w. „SiSveli“ aparatebis winaaRmdeg im safuZvliT, rom maTi 
SemoReba dausabuTebeli da arakonstituciuria23. vfiqrob, rom Cemi centri gai-
marjvebs, radgan arsebuli doqtrina gvaZlevs Zlier, Tumca ara gadamwyvet argu-
ments. 1983 wels mosamarTle sandra dei okonoris mier Camoyalibebul mosazrebaSi 
gamarTlebulia gawvrTnili ZaRlebis gamoyeneba narkotikebis mosaZebnad24. rogorc 
okonori wers, Cxreka didi albaTobiT miCneuli unda iqnes konstituciuri Tvalsa-
zrisiT dasabuTebulad, Tu es Zalian efeqtiani meTodia kontrabandis aRmosaCenad, 
ise, rom ar gamomJRavndes uvnebeli, magram adamianisTvis saCoTiro informacia25. 
ase rom, ZaRlis ynosva am SemTxvevaSi idealuri gzaa. garkveulwilad, rentgenuli 
aparatura Sebrunebuli gabneviT – anu „SiSveli“ aparatebi – idealuri an dasa-
buTebuli Cxrekis antiTezaa. am aparaturas saaSkaraoze gamoaqvs bevri uvnebeli, 

20 ix. statia mgzavrze, romelmac ar Caatarebina piradi Cxreka aeroportis usafrTxoebis TanamSromlebs. Cath-
erine Saillant, Traveler who Resisted TSA Pat-Down Is Glad His Moment of Fame Is Nearly Over, L.A. TIMES (Nov. 19, 2010), 
	 http://articles.latimes.com/2010/nov/19/local/la-me-screening-tyner-20101119.
21 ix. statia naklebi gamJRavnebis skanirebis danergvaze. Ashley Halsey III, TSA Debuts System for More Modest Scans, 
WASH. POST, Feb. 2, 2011, at A2.
22 ix. meore statia naklebi gamJRavnebis skanirebaze: Ashley Halsey III, TSA to Roll Out Less Revealing Scanner, Boston.Com 
(21 ivlisi, 2011), http://articles.boston.com/2011-07-21/business/29798553_1_scanners-john-spistole-tsa-administrator.
23 Elec. Privacy Info. Ctr. v. U.S. Dep’t of Homeland Sec., No. 09-2084 (D.D.C. filed Jan. 12, 2011).
24 United States v. Place, 462 U.S. 696 (1983).
25 Id. at 707.
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magram uxerxuli informacia da igi gansakuTrebiT araefeqturia mcire simkvrivis 
kontrabandis aRmosaCenad.

marTalia, uzenaes sasamarTlos ar Seufasebia aeroportis rentgenuli skrinin-
gis teqnika, magram dabali instanciebis sasamarTloebi amtkiceben, rom skriningi, 
Tuki aucilebelze farTo masStabis ar aris an Zalze ar iWreba piradul sivrceSi, 
Tanamderove teqnologiis gaTvaliswinebiT, kanoneria im miznisTvis, rom moiZebnos 
iaraRi an asafeTqebeli saSualeba. 2006 wels, roca saapelacios mosamarTle iyo, 
alitom gaimeora, rom skriningis teqnologia unda iyos efeqtiani da minimaluri 
xarisxiT iWrebodes pirad sivrceSi26. am standartebiT ki ver ityviT, rom „SiSveli“ 
aparati vinmes akmayofilebs.

magram sanaZleos ar vdeb, rom Cemi centri did gamarjvebas moipovebs, radgan ki-
dev erTxel vityvi, rom uzenaesi sasamarTlo, rogorc Cans, sazogadoebriv normebs 
icavs, roca meoTxe Sesworebaze midgeba saqme. man ramdenime wlis win, 8 xmiT erTis 
winaaRmdeg, ukanonod cno ufrosklaseli gogonas gaxdiT gaCxreka, radgan gogone-
bis Cxrekam skolaSi narkotikebis aRmoCenis mizniT da Tan dabali xarisxis eWvis 
safuZvelze sazogadoebis Zalian didi ukmayofileba gamoiwvia27. marTalia, „SiSveli 
aparati“seriozul SeSfoTebas iwvevs, magram mxolod mobilizebul umciresobaSi.

Tumca darwmunebuli var, rom „bundovani apartis“ droebiTi gamarjveba magaliTs 
gvaZlevs, Tu rogor SevecadoT kvlav da warmatebiT davabalansoT piradi cxo-
vreba da usafrTxoeba. mobilizebul sazogadoebas SeuZlia mTavrobaze zemoqmedeba 
moaxdinos, SeuZlia aiZulos is, gonivruli wonasworoba daicvas, roca piradi cxo-
vrebis fasad ujdeba konkretuli saxis teqnika. xalxma ki Tavad unda gamoscados, 
ras niSnavs piradul sivrceSi SeWra da kontrolis dakargva sakuTar sxeulze. am 
ambavSi iyo raRac iseTi, rac yvela mgzavrma ganicada Sinaganad da ramac ganapiroba 
kidec sabolood saproteso moZraobis warmateba.

magram, SeuZliaT Tu ara moqalaqeebs, dairazmon da aseTive gonivruli balansi 
moiTxovon maSin, roca pirad sivrces ara xelisufleba, aramed kerZo korporacia 
emuqreba, magaliTad, „gugli“ an „feisbuqi“ da roca metismetad bevri piraduli 
saxis informaciis gamoaSkaravebaze pasuximgebel mxares ara mTavroba, aramed Cven 
Tavad warmovadgenT? ai aq naklebad Tavdajerebuli var. roca pirad sivrceSi Cveni 
Tanamoqalaqe iWreba da ara saxelmwifo uwyeba, avtonomiis ki ara, piradi cxovrebis 
sxva faseulobis, kerZod, Rirsebis sferoSi vimyofebiT. gaixseneT, rom avtonomia 
imunitetia, romelic mTavrobis mxridan cxovrebaSi SemoWrisgan gvicavs. Rirseba 
ki socialur normebs icavs, romlebsac Cven erTmaneTis mimarT vicavT. is socialu-
rad konstruirebuli Rirebulebaa, romelic qveynebis, sazogadoebebisa da epoqebis 
mixedviT icvleba. magaliTad, germaniaSi avtomagistralze TiTiT Tu mianiSnebT 

26 saqme ,,aSS harTvelis winaaRmdeg”, me-3 saolqo sasasamarTlo. United States v. Hartwell, 436 F.3d 174, 179–80 (3d Cir. 2006).
27  Safford Unified Sch. Dist. No. 1 v. Redding, 557 U.S. 364 (2009).
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mZRols, es Sua TiTis Cvenebad aRiqmeba, rac Rirsebis Semlaxvelic aris da kanonis 
darRvevac. warmogidgeniaT, ra moxdeboda kaliforniis gzebze am normis pirobebSi? 
frangebi ki amerikelebze gacilebiT mwvaved reagireben, roca xelfasze ekiTxebiT. 

ugunuroba iqneboda sxvadasxva qveynis normebis ganzogadeba, roca Rirsebas exe-
ba saqme, radgan es normebi, rogorc zemoT aRvniSneT, cvalebadia. magram swored 
imitom, rom Rirseba socialurad konstruirebuli Rirebulebaa, misi SenarCuneba 
rTulia mosamarTlis an kerZo korporaciis mier moqalaqeTa aSkarad gamoxatuli 
upiratesobis fonze. isini faqtobrivad naklebad nerviuloben Rirsebaze, vidre 
gaSiSvlebaze. ai amas mivyavarT meore magaliTTan, romelic zemoT vaxsene: „feisbu-
qze“ ganTavsebuli foto, romelzec nasvam mdgomareobaSi vimyofebiT da daviwyebis 
ufleba (”the right to be forgotten“). dRes Cven viciT, ra safrTxeebs Seicavs internet 
qselze daufiqreblad ganTavsebuli fotoebi, saubris nawyvetebi da ganaxlebuli 
statusebi. es informacia kvaldakval gamogvedevneba mTeli cxovrebis manZilze, 
mudam CvenTan iqneba da mosvenebasac dagvikargavs. amis dasturia is, rac axalgazrda 
qals, maswavlebel-praqtikants steisi snaiders daemarTa pensilvaniaSi28. steisim 
”MySpace“-is vebgverdze Tavisi foto dado, romelzec mekobris qudsa da tansac-
melSi gamowyobils plastmasis Wiqa eWira xelSi. foto ki ase daasaTaura: „mTvrali 
mekobre“. misma damqiravebelma, sajaro skolis direqtorma CaTvala , rom am fo-
toTi axalgazrda praqtikanti arasrulwlovanTa Soris alkoholuri sasmelebis 
popularizacias uwyobda xels da skolidan daiTxova29. universitetis reqtoratma 
ki, sadac is bolo kursze swavlobda, pedagogis diplomi aRar misca30.

steisma saqme aRZra universitetis winaaRmdeg. is amtkicebda, rom dairRva misi 
pirveli SesworebiT gaTvaliswinebuli uflebebi. magram mosamarTlem ar miiRo 
sarCeli im safuZvliT, rom, vinaidan is saxelmwifo moxele iyo, misi sityva ar war-
moadgenda sazogadoebriv interess da, Sesabamisad, pirveli SesworebiT gaTvaliswi-
nebuli garantiebi im konkretul SemTxvevaSi mas ar exeboda31. yvelaferi damTavrda 
imiT, rom steisi snaiderma pedagogiuri saqmianobisTvis saWiro sertifikati ver 
aiRo. igi amJamad adamianuri resursebis sferoSi muSaobs. SeiZleba iTqvas, rom misi 
kariera im erT avbediT fotos Seewira.

amerikaSi rTulia snaiderisTvis miyenebuli zianisTvis – internet-warsulisgan 
Tavis daRwevis SeuZleblobisTvis – samarTlebrivi dacvis formulireba: samar-
Talmcodneebi semuel uoreni da luis brandeisi 1890 wels, TanaavtoobiT Seqmnil 
naSromSi, saukeTeso werilSi, rac ki odesme piradi cxovrebis uflebaze dawerila, 

28 ix. Brett Lovelace, Web Photo Haunts Graduate; MU Sued for Denying Degree (vebgverdze ganTavsebuli foto mosvenebas 
ukargavs kursdamTavrebuls. milersvilis universitets federalur sasamarTloSi uCivian) INTELLIGENCER J., Apr. 
27, 2007, at A1.
29 Id.
30 Id.
31 Snyder v. Millersville Univ., No. 07-1660, 2008 WL 5093140, at *14–16 (E.D. Pa. Dec. 3, 2008). 
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gveubnebodnen, rom axalma teqnologiebma, magaliTad, kodakis kameram Tu tabloi-
durma gazeTebma Woraoba saqmianobad aqcies, isini usaqmuri da avi xalxis garTobis 
saSualeba aRar ariso32.

miuxedavad imisa, rom, im WoraobasTan SedarebiT, razec brandeisi wuxda „moo-
qrovil xanaSi“, dRevandeli, internetze gaCaRebuli miTqma-moTqma gacilebiT masS-
taburi moculobisaa, safrTxis qveS mainc erTia – Rirseba. ra Tqma unda, brandeisi 
bevrs cdilobda, rom faseulobisTvis formulireba mieca. rogorc TviTon aRia-
rebda, amerikul samarTalSi Rirsebis dacvis ganmarteba ar arsebobs. is ambobda, 
rom romauli samarTlisgan gansxvavebiT, Cven RirsebisTvis ar vqmniT gansjad dana-
Saulso33. mis nacvlad brandeisma SemogvTavaza deliqtebis mTeli axali seria, ro-
melic gemriel deserts waagavs, magram realurad samoqalaqo sarCelis safuZvlebs 
warmoadgens Rirsebis sawinaaRmdego samarTaldarRvevaTa dasaregulireblad. imis 
gamo, rom sazogadoebaSi ar arsebobda konsensusi imis Taobaze, Tu ra moculobiT 
unda hqonodaT piradi cxovrebis dacvis molodini adamianebs, am deliqtebma mxar-
damWerebi sazRvargareT moipoves da ara amerikis SeerTebul StatebSi. rogorc 
samarTlis erT-erTi Jurnalis statiaSi werdnen, brandeisis deliqti janmrTelad 
da bednierad cxovrobs safrangeTSi34. es albaT erTaderTi adgilia, sadac jer ki-
dev SegiZliaT uCivloT Jurnalists cnobili adamianisTvis fotos gadaRebisTvis. 

adamians Tavis warsulze mibma internetSi Rirsebas ulaxavs. am damcirebis sawi-
naaRmdego sasamarTlo dacvis meqanizmebis Seqmnaze evropis qveynebSi gacilebiT 
aqtiurad da energiulad muSaoben. pirvelad aleqs Tiurqma, safrangeTis monacemTa 
dacvisa da usafrTxoebis saxelmwifo komisiis Tavmjdomarem, wamoayena winadadeba, 
Seqmniliyo „daviwyebis ufleba“35. es wminda franguli movlenaa. sartridanaa. ame-
rikels gamoCena uyvars, unda, rom cnobili gaxdes, frangs ki piriqiT, urCevnia, 
daiviwyon. rogor unda daregulirebuliyo es ufleba zustad, ucnobia. Tiurqis 
azriT, unda Seqmniliyo saerTaSoriso uwyeba, albaT, „gulmaviwyobis saerTaSoriso 
komisia“ an raRac amis msgavsi, romelic konkretuli saqmeebis safuZvelze Seafa-
sebda, miCneuliyo Tu ara konkretuli Txovna konkretuli suraTis mosaxsnelad 
internetidan gamarTlebulad da laxavda Tu ara suraTi adamianis pativsa da Rir-
sebas Tu moralur uflebebs. mokled, detalebi bundovania.

axlaxan ki vivian redingma, evrokavSiris iusticiis komisarma da evropuli komi-
siis vice-prezidentma, wamoayena winadadeba, moexdinaT „daviwyebis uflebis“ kodi-

32 ix. Warren & Brandeis, supra note 5, at 195–96 (uoreni da brandeisi, supra SeniSvna 5, gv. 195-96; „Woraoba aRar aris 
usaqmuri da avi xalxis garTobis saSualeba, is saqmianobad iqca, romelsac gulmodgined da amasTan, utifrad 
ewevian“).
33 Id. at 198.
34 ix. Jeanne M. Hauch, Protecting Private Facts in France: The Warren & Brandeis Tort. Is Alive and Well and Flourishing in Paris (piradi 
monacemebis dacva safrangeTSi: uorenisa da brandeisis deliqti cocxalia da Tavs kargad grZnobs parizSi), 
68 TUL. L. REV. 1219 (1994).
35  ix. Jeffrey Rosen, The End of Forgetting (jefri rozeni, daviwyebis dasasruli), N.Y. TIMES, July 25, 2010, at MM30.
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ficireba“. briuselSi 2011 wlis dekemberSi Catarebul monacemTa dacvis konferen-
ciaze man Tavis sityvaSi ganacxada:

„minda, agreTve, rom daviwyebis uflebas iuridiuli safuZveli CavuyaroT, ro-
melic Seiqmneba arsebul wesebze dayrdnobiT im mizniT, rom piradi cxovrebis 
xelSeuxeblobis safrTxeebs internetSi ukeT gavarTvaT Tavi. darwmunebuli 
var, rom es adamianis mniSvnelovani uflebaa Cvens epoqaSi, sadac monacemebis 
SeerTeba, moZieba da Senaxva sul ufro swrafi tempebiT xdeba. Tu momxmarebels 
aRar aqvs survili, rom misi monacemebi Senaxuli iyos da Tu ar arsebobs am in-
formaciis Senaxvis safuZvliani mizezi, is unda moixsnas internet-sivrcidan“36. 

Tu daviwyebis ufleba imaze metad rTuli ram ar aris, vidre pirovnebis daar-
qivebuli maidentificirebeli monacemebis waSlis moTxovna garkveuli periodis 
Semdeg, maSin es naTels mohfenda „monacemTa ekonomiis“ princips (da misi aRsrule-
bis meqanizmsac Seqmnida), rac ukve ikveTeba evropul direqtivaSi, romelic pirad 
cxovrebas exeba37. 

Tumca SemoTavazebuli daviwyebis ufleba, rogorc Cans, adamianebisTvis samarT-
lebrivi uflebis miniWebaa, moxsnan Tavisi surviliT ganTavsebuli foto qselidan 
mas Semdeg, rac mas uamravi momxmarebeli gaaziarebs38. am kuTxiT ki es mkveTr dapi-
rispirebaSi modis gamoxatvis Tavisuflebis amerikul koncefciasTan. daviwyebis 
uflebis farTo ganmartebis magaliTia argentinis sasamarTlos mier cota xnis win 
miRebuli gadawyvetileba, romlis ZaliTac Seuracxmyofeli fotoebis gavrcele-
bisTvis pasuxismgebloba daekisraT iseT saZiebo sistemebs, rogoricaa „iahu“ da 
„gugli“39. gasul wels argentinelma mosamarTlem gadawyvita, rom „iahusa“ da „gu-
gls“ pasuxi unda egoT moraluri zianisTvis da popvarskvlavis virjinia da kunhas 
piradi cxovrebis uflebis xelyofisTvis. popvarskvlavi windauxedavad moiqca da 
pikanturi fotoebi gadaiRo, romlebic Semdeg internetze ganTavsda40. miuxedavad 
imisa, rom fotoebi arc pornografiuli xasiaTisa iyo , arc uxamsi da axalgazrda 
qalis TanxmobiT iqna internetSi moTavsebuli41, man azri Seicvala da fotoebis 

36 ix. See Viviane Reding, Vice-President of the Eur. Comm’n, Speech at the Second Annual European Data Protection and Privacy Confer-
ence, The Future of Data Protection and Transatlantic Cooperation (vivian redingis moxseneba: monacemTa dacvis momavali da 
transatlantikuri TanamSromloba (Dec. 6, 2011), vebgverdze: 
	 http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/11/851&format=HTML&aged=0&language=EN&guiLanguage=en.
37 ix. Axel Spies, Analysis: Reform of the EU Data Protection Directive: ‘Right to Be Forgotten’—What Should Be Forgotten and How? (aq-
sel spaisi, analizi: evrokavSiris monacemTa dacvis direqtivis reforma: „daviwyebis ufleba – ra unda iqnas 
daviwyebuli da rogor), GLOBAL L. WATCH (Dec. 21, 2011), vebgverdze: 
	 http://www.globallawwatch.com/2011/12/analysis-reform-of-the-eu-data-protectiondirective-right-to-be-forgotten-what-should-be-
forgotten-and-how/.
38 ix. jefri rozeni, daviwyebis ufleba, See Jeffrey Rosen, The Right to Be Forgotten, 64 STAN. L. REV. ONLINE 88 (2012), veb-
gverdze: http://www.stanfordlawreview.org/online/privacy-paradox/right-to-be-forgotten.
39 ix. Vinod Sreeharsha, Google and Yahoo Win Appeal in Argentine Case (iahusa da guglis saapelacio saCivrebi argentinis 
sasamarTlom daakmayofila). N.Y.TIMES, Aug. 20, 2010, at B4.
40 Id.
41 Id.
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moxsna moiTxova. misi sityvebiT rom vTqvaT, „Cemi Rirseba da pativi Seilaxa. mox-
seniT fotoebi“. argentineli mosamarTlec daeTanxma da miTiTeba misca „guglsa“ da 
„iahus“, moexsnaT fotoebi. „iahus“ pasuxi aseTi iyo: „teqnologiurad amis gakeTeba 
Zalze rTulia. Cven ar SegviZlia SerCeviT movxsnaT fotoebi, romlebic ukve far-
Todaa gavrcelebuli uamravi momxmareblis mier, mogviwevs am pirovnebaze yvela 
miTiTebis moxsna“. dRes Tu argentineli momxmarebeli „iahuze“ moindomebs virjinia 
da kunhas moZiebas, is gava cariel gverdze, romelzec sasamarTlos zemoxsenebuli 
brZanebaa ganTavsebuli.

am uflebis – adamiani daviwyebuli iqnes – darRvevis potenciali aSkaraa. popvars-
kvlavebi, romlebic pikantur fotoebs iReben, mogvianebiT politikaSi erTvebian, 
gansakuTrebiT italiaSi. axla warmoidgineT yofili popvarskvlavi, ukve saarCevno 
kampaniaSi CarTuli, ra sinanuliT ixsenebs axalgazrdobaSi gadaRebul fotoebs da 
rogor cdilobs, moxsnas internet-sivrcidan masze yvelanairi miTiTeba uxerxuli 
kiTxvebis Tavidan asacileblad.

am uflebis dacvac sakmaod Znelia. vis unda uCivlos adamianma? „gugls“ da „iahus“? 
Tu moRalate megobrebs, romlebmac fotoebi gaaziares? ra garemoebebis SemTxveva-
Si unda darCes fotoebi internetze sazogadoebrivi interesis sababiT? gvWirdeba 
Tu ara „gulmaviwyobis komisia“, romelic yoveli konkretuli saqmis safuZvelze 
gaarkvevs, ra moTxovnebi igulisxmeba sazogadoebriv interesSi?

rogorc piter fleiCeri, „guglis“ saerTaSoriso monacemTa dacvis sakiTxebSi 
mrCeveli wers, adamianis ufleba, daviwyebul iqnes, imdenad farToa, rom Zalze 
gansxvavebul sarCelebs moicavs42. adamianis yvelaze naklebad sakamaTo uflebaa, 
waSalos mis mier „feisbuqis“ gverdze an albomSi ganTavsebuli fotoebi an infor-
macia, rasac ukve yvela platforma gvTavazobs. magram waSlis ufleba sadavo xdeba, 
Tuki am adamianis mier ganTavsebul masalas vinme „daakopirebs“ da sxva saitze ga-
daitans, rogorc es moxda argentineli popvarskvlavis fotoebis SemTxvevaSi. flei-
Ceri wers, rom, ra Tqma unda, sainterneto platformebs ar unda mosTxovon ada-
mianis mier ganTavsebuli masalebis waSla sxvisi albomidan am albomis mesakuTris 
Tanxmobis gareSe43. da kidev ufro rTuli gadasawyvetia sakiTxi, unda hqondes Tu 
ara adamians ufleba, mosTxovos vinmes waSalos marTali, magram misTvis saCoTiro 
informacia Tavisi vebgverdidan – es iseTi moTxovnaa, romelic piradi cxovrebis 
faseulobebs pirdapir amxedrebs sityvis Tavisuflebis winaaRmdeg44. garda amisa, 
fleiCeri aRniSnavs, rom am sakiTxs kidev ufro metad arTulebs is, Tu rogor unda 
aRsruldes erovnuli sasamarTloebis mier miRebuli gadawyvetilebebi. magaliTad, 
Tu germaniis sasamarTlom gadawyvita, rom germanel mkvlelebs unda hqondeT maTi 

42 ix. Peter Fleischer, Foggy Thinking About Right to Oblivion (piter fleiCeris blogspoti: bundovani fiqrebi daviwyebis 
uflebaze, 9 marti, 2011. vebgverdze: http://peterfleischer.blogspot.com/2011/03/foggythinking-about-right-to-oblivion.html.
43 Id..
44 Id..
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dapatimrebis damamtkicebeli masalebis internetidan waSlis ufleba gansazRvruli 
drois gasvlis Semdeg, es gadawyvetileba mxolod germaniaSi unda Sesruldes Tu 
mTel msoflioSi? da amasTan, vin unda aRasrulos is45?

Tuki gaviTvaliswinebT, ra mZime mdgomareobaSi Cavardeba sasamarTlo, roca mas 
piradi sivrcis daculobisa da sityvis Tavisuflebis dapirispirebuli faseulo-
bebis Sejereba-dabalansebas mosTxoven im samyaroSi, sadac jer ar SeTanxmebulan 
imaze, Tu ras iTxovs privatuloba, intuicia mkarnaxobs, rom am problemebis mog-
vareba dRes teqnologiurad ufro aris SesaZlebeli, vidre samarTlebrivi gziT. 
magaliTad, arsebobs e.w. „bundovani“ skanirebis aparatze miRebuli gadawyvetilebis 
msgavsi saSualeba, romelic steisi snaideris SemTxvevaSic SeiZleba gamoviyenoT, 
ubralod, gavaqroT informacia. dRes ukve arsebobs mcire aplikaciebi, romlebic 
saSualebas gaZlevT, gaaqroT Tqveni piradi monacemebi. erT-erT maTgans, ”TigerText“-s 
SeuZlia vadebi dagayenebinoT Tqvens teqstur Setyobinebebze46. romlebsac survi-
lisamebr gaaqrobT sam dReSi, sam TveSi an Tqvens mier miTiTebul vadebSi.

sul axlaxan germanulma kompaniam X-Pire-ma ganacxada47, rom aamoqmeda „feisbuqis“ 
aplikacia, romelic momxmarebels saSualebas miscems, avtomaturad waSalos moniS-
nuli fotoebi eleqtronuli gasaRebis saSualebiT, romelsac moqmedebis mokle 
vada aqvs. gasaRebs moipovebT CAPTCHA-s amoxsnis Semdeg, romlis amokiTxva sakmaod 
rTulia, roca gansazRvruli cifrebis kombinaciebi gaqvT CasabeWdi. rogorc ki 
fotoze miTiTebuli vada amoiwureba, aplikacia gasaRebis gaqrobas uzunvelyofs. 
X-Pire-s aplikacia „bundovani“ aparatis msgavsi gamosavalia e.w. cifruli daviwyebis-
Tvis. magram sanam „feisbuqi“ msgavs aplikacias ar CarTavs Tavis platformaSi, imis 
Sansi, rom momxmarebelma es momsaxureba airCios, naklebia da, Sesabamisad, monacemTa 
gaqroba realurad ar iqceva normad. samwuxarod, es is SemTxvevaa, roca „feisbuqis“ 
finansuri interesebi ejaxeba „bundovani“ aparatis msgavs gamosavals, rac daica-
vda pirad cxovrebas. „feisbuqi“ sapirispiro mimarTulebiT moZraobs, ufro meti 
gamWvirvalobisken miiltvis da ara piraduli informaciis daculobisken. „feisbu-
qis“ gadawyvetilebis dasacavad, rom profilis informaciisTvis defolti sajaro 
gaxados da ara daculi, mark cukerbergma ganacxada, rom „feisbuqi“ valdebulia, 
asaxos sazogadoebis normebi, romlebic informaciis saaSkaraoze gamotanas aniWebs 
upiratesobas da ara maT gasaidumloebas48.

45 Id.
46 ix. Belinda Luscombe, TigerText: An iPhone App for Cheating Spouses?, TIME; (belinda luskombi, 26 Tebervali, 2010, „Tiger 
Text: aifonis aplikacia meuRleebis mosatyueblad? vebgverdze: 
	 http://www.time.com/time/business/article/0,8599,1968233,00.html.
47 X-PIRE, http://www.x-pire.de/ (ukanasknelad nanaxia 2012 wlis 23 Tebervals).
48 ix. Marshall Kirkpatrick, Facebook’s Zuckerberg Says the Age of Privacy Is Over, ReadWriteWeb (feisbuqis cukerbergi ambobs, 
rom piradi cxovrebis daculobis xana dasrulda, 9 ianvari, 2010. vebgverdze: 
	 http://www.readwriteweb.com/archives/
	 (cukerbergis sityvebi: „Cvens funqciad siaxleebis danergvas, sistemis mudmiv ganaxlebas miviCnevT, am siaxlee-
bSi ki Tavis mxriv asaxvas povebs moqmedi sazogadoebrivi normebi). ix. Jose Antonio Vargas, The Face of Facebook: Mark 
Zuckerberg Opens Up (feisbuqis saxe: mark cukerbergi Riad saubrobs), NEW YORKER, Sept. 20 2010, at 54, 63–64.
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aseTi midgoma, rogorc Cans, arasworia. rogorc „bundovani“ aparaturis da „gu-
glis“ 24 saaTiani TvalTavlis SemTxvevaSi davinaxeT, sazogadoebrivi normebi ar 
aris is, rasac „feisbuqi“ asaxavs. sul piriqiT, swored am normebis CamoyalibebaSi 
asruleben gadamwyvet rols „gugli“ da „feisbuqi“. X-Pire-is msgavsi teqnologiis 
ganviTareba, rac gagiadvilebT Tqvens mier Tqvens sakuTar vebgverdze informa-
ciis waSlas, ufro did gavlenas iqoniebs daviwyebis uflebis moqmedebis sferoze, 
vidre saerTaSoriso sasamarTloebisa Tu maregulirebeli uwyebebis gadawyvetile-
baTa mTeli seriebi. es kidev erTxel adasturebs sakamaTo sazogadoebrivi normebis 
SemoRebis sirTules am mSfoTvare da Wirveul samyaroSi.

Cemi ukanaskneli magaliTi sityvis Tavisuflebas exeba da „guglis“ SemTxvevas-
Tan mivyavarT. aqamde vambobdi, rom sasamarTlo SesaZaloa ukeT iyos aRWurvili 
imisTvis, rom avtonomiurobasTan dakavSirebuli samarTaldarRvevebi 24 saaTiani 
TvalTvalis akrZalvis normebiT an „feisbuqiT“ daareguliros, vidre Rirsebasa da 
reputaciasTan dakavSirebuli darRvevebi. magaliTad, verafers mouxerxebs ,feisbu-
qze“ mTvral mdgomareobaSi gadaRebuli fotoebis ganTavsebas , romlebic arasdros 
qreba. magram regulaciebi orive SemTxvevaSi damokidebuli iqneba ganviTarebad 
normebze, romelTa konturebis warmodgena aramcTu oc weliwadSi, xuT weliwadSic 
Znelia. sul bolo xanebamde adamiani, romelsac ufro meti uflebamosileba hqonda, 
gadaewyvita, vis SeeZlo laparaki da visTvis SeeZloT moesminaT mTel msoflioSi, 
prezidenti, mefe an uzenaesi sasamarTlos mosamarTle ki ara, nikol vongi gaxldaT, 
„guglis“ mTavari mrCevlis moadgile, romelsac kolegebi „gadawyvetilebis mimRebs“ 
eZaxdnen mis gadadgomamde49. nikol vongi namdvili gadawyvetilebis mimRebi iyo . 
mas aRviZebdnen Sua RamiT, rom gadaewyvita, ra Sinaarsi dadebuliyo an moxsnilyo 
da ara marto Google.com-idan, aramed mTel msoflioSi, Google.fr-ze (safrangeTis) Tu 
Google.de-ze (germaniis) da YouTube-ze, romelic „guglma“ SeiZina 2006 wels50.

Tqven SeiZleba aRfrTovaneba ar moggvaroT im azrma, rom erT qals andobdnen 
am warmoudgenlad konteqstualuri da sityvis TvaisuflebasTan dakavSirebuli 
rTuli gadawyvetilebebis miRebas mTeli msoflios masStabiT, magram simarTle is 
gaxlavT, rom gadawyvetilebis mimRebis es modeli, rogori araadekvaturic unda 
iyos, SeiZleba ukeTesia, vidre sxva alternativebi. amJamad represiuli qveynebi 
da, unda iTqvas, dasavluri demokratiebic mkacrad iTxoven qselebSi garkveuli 
saxis videoklipebis dablokvas. magaliTad, Zlier wnexs ganicdis Comcast da Verizon 
internetze bavSvTa pornografiis akrZalvis gamo. evropidanac ismis moTxovnebi 
terorizmis mastimulirebeli videoebis dablokvaze. evgeni morozovi Tavis axal 
saintereso wignSi „netis iluziebi“ damajereblad xsnis, rom represiul mTavro-
bebs, romelTa magaliTebad iranisa da egviptis xelisuflebebi mohyavs , SeuZliaT 

49 Jeffrey Rosen, Google’s Gatekeepers (guglis mcvelebi), N.Y. TIMES, Nov. 30, 2008, at MM50.
50 Andrew Ross Sorkin, Dot-Com Boom Echoed in Deal to Buy YouTube, N.Y. TIMES, Oct. 10, 2006, at A1.
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interneti Tavisuflebis CasaxSobad gamoiyenon51. kiber-idealistebisgan gansxvave-
biT, morozovi darwmunebulia, rom revolucia „tviterze“ WikWikiT ar daiwyeba.

vongi namdvilad imsaxurebs libertarianeli konservatorebisa da samoqalaqo 
libertarianeli liberalebis pativiscemas, radgan es qali arsebiTad sityvis Tavi-
suflebisTvis myari dacvis kodificirebas cdilobda, iseTi TavisuflebisTvis, ro-
melic uzenaesma sasamarTlom cno saqmeSi „brandenburgi ohaios Statis winaaRmdeg“52. 
magram senatorma jo libermanma iseTi wnexis qveS moaqcia vongi da misi kolegebi, 
rom maT ukan daixies. YouTube-ma cota xnis win axali kategoria daamata, romelze 
dawkapunebiT momxmarebeli mianiSnebs, rom videoklipi mosaxsnelia, radgan tero-
rizmis propagandirebas uwyobs xels“53. es SemaSfoTebelia, radgan zedmetad gana-
vrcobs im standarts, romelsac uzenaesi sasamarTlo iyenebs iseTi sityvis dasare-
gulireblad, romelic Zaladobas aRvivebs. SeiZleba iTqvas, rom YouTube libermans 
danebda, rac imaze migvaniSnebs, rom momxmareblis mier Seqmnili sistema sazoga-
doebrivi normebis cxovrebaSi gasatareblad verasdros iseTi keTilsindisierebiT 
da skrupulozurobiT ver daicavs sityvis Tavisuflebas, rogorc amas samudamod 
arCeuli mosamarTle akeTebs da masaviT ver gadawyvets mkacri wesebis gamoyenebiT, 
Tu rodis SeiZleba sityva aRqmuli iyos rogorc saSiSi moqmedebis forma.

„gugli“ sityvis Tavisuflebis ukeTesi darajia, vidre „feisbuqis“ msgavsi kom-
paniebi, romlebmac uari Tqves, SeerTebodnen arasamTavrobo organizacias Global 
Network Initiative-s, romelic sityvis Tavisuflebisa da piradi monacemebis dacvisTvis 
ibrZvis54. kritikosi li sigeli varaudobs, rom 50 weliwadSi SeiZleba „gugli“ 
ise gavixsenoT, rogorc dRes „aRmosavleT indoeTis kompanias“ vixsenebT, da Tu 
marTla ase moxda, albaT nostalgiac gagviCndeba „gadawyvetilebis mimRebis“ mo-
delis mimarT, romelic, miuxedavad Secdomebisa, mainc ukeTesad icavda sityvis 
Tavisuflebas, vidre sxva arsebuli alternativebi55. magram YouTube-is kapitulacia 
gviCvenebs, rom „guglis“ modelma „gvendeT“ SeiZleba ver moaxerxos sityvis Tavisu-
flebis dacva stabilurad 21-e saukuneSi, miuxedavad imisa, rom „guglis“ am mode-
lis alternativa, kerZod, msoflioSi arsebuli yvela erovnuli maregulirebeli 
uwyebis aRWurva sadavo videomasalis internet-sivrcidan moxsnis moTxovnis ufle-
bamosilebiT SeiZleba Tavisufali sityvis dacvis ufro susti meqanizmi aRmoCndes, 
vidre „guglis“ „gadawyvetilebis mimRebis“ modelia dRes. dabolos, ra Tqma unda, 
gadaurCeba Tu ara „gadawyvetilebis mimRebis“ modeli biznesis umowyalo Setevas 

51 Evgeni Morozov; The Net Delusion; 134 (2011).
52 395 U.S. 444 (1969). saqmeSi „brandeburgi ohaios Statis winaaRmdeg“ uzenaesma sasamarTlom gadawyvita, rom 
mTavrobas ufleba ar aqvs dasajos adamiani areulobis an SuRlis gamomwvevi sityvis warmoTqmisTvis, Tu es 
sityva moqmedebis waqezebisken an moqmedebisken pirdapir ar aris mimarTuli. 
53 ix. Brian Bennett, YouTube Is Letting Users Decide on Terrorism-Related Videos (YouTube momxmarebels aZlevs gadawyvetilebis 
miRebis uflebas terorizmTan dakavSirebuli videoebis Sesaxeb); L.A. TIMES (Dec. 12, 2010), vebgverdze: 
	 http://articles.latimes.com/2010/dec/12/nation/la-na-youtubeterror-20101213.
54 Global Network Initiative: http://www.globalnetworkinitiative.org (ukanasknelad nanaxia 2012 wlis 23 Tebervals).
55 Lee Siegel, Twitter Can’t Save You (,,tviteri” ver gadagarCenT), N.Y. TIMES, Feb. 6, 2011, at BR14.
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Jurnalistikis monetizaciisTvis, ise rom wamyvanma videoebma SesTavazon samizne 
momxmarebels efeqturi platforma reklamis gayidvisTvis, amas momavali gviCvenebs. 

axla ufleba momeciT, Sevajamo Cemi mosazrebebi. me Sevecade, xazi gamesva piradi 
cxovrebis xelSeuxeblobisa da sityvis Tavisuflebis konstituciuri faseulobebis 
dacvis sirTulisTvis „guglisa“ da „feisbuqis“ epoqaSi, anu iseTi struqturebisa, 
romlebsac konstitucia ar zRudavs formalurad. erTi mxriv, me vcdilob, opti-
misturi suraTi warmogidginoT Cems mier motanil TiToeul magaliTSi, iqneba es 
„guglis“ 24 saaTiani TvalTvali, „bundovani“ aparatebi, „feisbuquri“ warsulisgan 
Tavis daRweva Tu sityvis Tavisuflebis propaganda „iuTubsa“ da „guglze“. TiToeul 
SemTxvevaSi SesaZlebelia iseTi wesebisa Tu teqnikis danergva, romlebic daicavs 
sityvis Tavisuflebisa da piradi cxovrebis faseulobebs am Cvens cvalebad samya-
roSi. SeiZleba warmovidginoT, rom avkrZalavT yvelgan msufev TvalTvals, rom 
„bundovan“ aparats mivaniWebT upiratesobas, ganvaviTarebT monacemTa gaqrobis teq-
nikas da gveyoleba sityvis Tavisuflebis damcveli da ara SemzRudveli xelmZRva-
neloba, iseTi, rogoric „gugls“ da „tviters“ hyavs. magram miviRebT Tu ara am karg 
wesebs an davnergavT Tu ara saWiro teqnikas, realurad imazea damokidebuli, Tu 
konkretulad ra saxis wesebsa da teqnikas iTxovs sazogadoeba. jounsis saqmeSi mo-
samarTleTa umravlesobam saboloo jamSi viwro ganmartebiT miiRo gadawyvetileba 
GPS TvalTvalis winaaRmdeg, nawilobriv imitom, rom ar surda pirovnuli avtono-
miis axali, amorfuli uflebis Seqmna, rogoric rois saqmeSi aRiara. politikuri 
protesti da gaSiSvlebis sawinaaRmdego kampania dasWirda e.w. „SiSveli aparatis“ 
„bundovaniT“ Secvlas; „feisbuqi“ uxalisod dahyva momxmareblis moTxovnebs (rea-
lurad ki evropidan wamosuli saCivrebis SiSiT daixia ukan) da gaaiola monacemTa 
waSla, Tumca dResac darwmunebulia, rom piradi cxovrebis dacvis uflebas piradi 
monacemebis gamoaSkaraveba gadawonis. dabolos, „guglma“, miuxedavad im pasuxismge-
blobis grZnobisa, romelic gamoxatvis Tavisuflebisadmi aqvs, irCia, ar SewinaaR-
mdegeboda politikur moTxovnebs da gaefarToebina akrZaluli enis kategoriebi 
„iuTubze“, romlebsac momxmarebeli irCevs da romlebic, Sesabamisad, sazogadoebis 
normebs asaxavs, imis nacvlad, rom Tavad Camoeyalibebina sityvis Tavisuflebis 
ganmamtkicebeli standartebi. 

ase rom, SekiTxvaze, Tu rogor kanonebsa da teqnologias moiTxovs Tanamderove 
adamiani – sityvis Tavisuflebis damcavs Tu SemzRudvels – pasuxi Cveni gasacemia, 
radgan arCevani Cvenzea.
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sakonstitucio cvlilebebi 
saqarTveloSi – politikuri da 
samarTlebrivi aspeqtebi

karlo godolaZe 

ssip ilias saxelmwifo universitetis konstituciuri kvlevebis centris mkvlevari.

I. Sesavali

meoce saukunis miwuruls, kidev erTxel dabadebul (saTaved vgulisxmobT saqar-
Tvelos 1918-1921 wlebis demokratiul respublikas) axalfexadgmul saqarTvelos 
saxelmwifos erTi friad „originaluri“ maxasiaTebeli dahyva-qveynis uzenaesi ka-
nonis, samarTlebrivi aqtis permanentuli da praqtikulad mouTokavi cvlileba. 
TvalsaCinoa, rom saqarTvelos konstituciis Seqmnis dRidan, 1995 wlis 24 agvisto-
dan, dokumentSi erTmaneTis miyolebiT Sedioda cvlileba-damatebani da umTavresi 
kanonis dRevandel versias, didwilad aRaraferi aqvs saerTo Tavdapirvel teqst-
Tan. es maSin, roca aRniSnuli samarTlebrivi aqti, arc meti, arc naklebi, Cvidmeti 
welia rac funqcionirebs.

winamdebare statiaSi ganxiluli iqneba saqarTveloSi ganxorcielebuli sakonsti-
tucio cvlilebebis umTavresi politikuri da samarTlebrivi aspeqtebi. gaanalize-
buli da warmoCenili iqneba is faqtorebi, romelTac ZiriTadi, arsebiTi gavlena 
moaxdines cvlilebaTa arssa da Sinaarsobriv mxareze.

Tuki konstitucionalizms gaviazrebT, rogorc konstituciuri wyobis damfuZne-
bel politikur-samarTlebriv Teorias1. maSin xsenebul konteqstSi upriani da mar-
Tebuli iqneba, ganvixiloT sakonstitucio cvlilebaTa rogorc samarTlebrivi, ise 
politikuri aspeqtebi. vinaidan politikuri sistema rogorc fenomeni, erTgvari 

1 oTar melqaZe. konstitucionalizmi. Tbilisi, 2008, gv.16.
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SemoqmedebiTi ConCxia. romelic formirebas, konstruirebas ukeTebs samarTlebriv 
maxasiaTebels da misi Seswavlis gareSe cvlilebaTa realur arsze saubaric zedme-
tia. miT umetes, im garemoSi, romelSic saqarTvelos axaldabadebul saxelmwifos 
mouwia pirvelsawyisi da Semdgomi nabijebis gadadgma.

rogorc aRniSnaven, konstitucia imdenad samarTlebrivi aqtia, ramdenadac poli-
tikuri, vinaidan saxelmwifo da xelisufleba is ZiriTadi elementebia, romlis gar-
Semoc erTiandeba politikuri sistemis yvela atributi2. swored xsenebul WrilSi 
da konstitucionalizmisaTvis damaxasiaTebeli analitikuri xaziT da rakursiT mi-
movixilavT dRevandel dRemde ganxorcielebul ZiriTad cvlilebebs (igulisxmeba 
1999, 2004, 2010 wlebSi momxdari cvlileba-damatebani). vecdebiT CavwvdeT pro-
blemis siRrmeebs, TumcaRa amisaTvis aucilebeli iqneboda erTgvari disciplinaTa-
Sorisi kvleva, rac mocemul etapze namdvilad aRemateba Cvens Zalebsa da SesaZle-
blobebs. winare statia aris erTgvari mcdeloba, Teoriul-doqtrinaluri kuTxiT 
iqnes danaxuli da gaazrebuli wamoweuli sakiTxi. Tuki naSromi dasaxul mizans 
miaRwevs, aRniSnuli udavod gamoiwvevs avtoris kmayofilebas.

Sesavlis bolos unda aRvniSnoT, rom Tuki samarTlis aRiarebuli Teoretikosisa 
da mkvlevaris3, cnobili ungreli profesorisa da konstitucionalistis andraS 
Saiosa da misi „SiSis konstitucionalizmis“ fenomens gaviazrebT, mivxvdebiT, rom 
xsenebuli umeteswilad politikuri SiSia, romelic sakvanZo gavlenas axdens saxel-
mwifos konstituciur klimatsa da landSaftze. miT ufro iseTi tranziciis pe-
riodsa da fazaSi myof qveyanaze, romelsac memkvidreobiT Camouyalibebeli poli-
tikur-samarTlebrivi sistema da institutebi dahyveba.

II. sakonstitucio landSafti 1999-2004 wlebis saqarTveloSi

1999 weli Tvisobrivad erTgvar wyalgamyofad unda miviCnioT cvlilebaTa ana-
lizis gzaze. vinaidan swored aRniSnul wels ganxorcielda saqarTvelos konstitu-
ciis pirveli cvlileba (ZiriTadad politikuri miznebiT. vrclad ixileT qvemoT), 
romelmac dasabami misca cvlileba-damatebaTa usamano process. sanam uSualod 
cvlilebis ganxilvaze gadavidodeT, Tvali gadavavloT 1995-1999 wlebis politi-
kur-samarTlebriv suraTs saqarTveloSi.

2 miTiTebuli naSromi. gv.33.
3 andraS Saio. xelisuflebis TviTSezRudva. konstitucionalizmis Sesavali. Tbilisi, 2003, gv. IV (Tevdore 
niniZis winaTqma).
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1995 wlis saparlamento arCevnebSi monawileoba 54 partiam miiRo. aRniSnuli 54 
partiidan mxolod samma moaxerxa parlamentSi gasvla. konstituciiT dadginda 5 
procentiani saarCevno zRvari. amitom bevri xma saerTod ar moxvda parlamentSi da, 
piriqiT, SeeSvela im partiebs, romlebmac xmebis 5 procentze meti miiRes parlament-
Si adgilebis zeproporciul ganawilebaSi4. warmodgenili analizi mkafiod asaxavs 
im umTavres suraTs, mTavari movlenis umaRlesi warmomadgenlobiTi, sakanonmde-
blo organos arCevnebis Semdgom rom Seiqmna saqarTvelos saxelmwifoSi. saarCevno 
barieri es iyo erTgvari politikur-samarTlebrivi xerxi, romliTac praqtikulad 
martivad aRmoifxvra partiaTa Tvaluwvdeneli konglomerati, rogorc es saxeze 
gvqonda 1992-1995 wlebis sakanonmdeblo organoSi, roca ar arsebobda saarCevno 
zRvari5 . am yovelives Sedegi ki is gaxldaT, rom parlamentSi Camoyalibda umra-
vlesoba da Seiqmna qveynis prezidentis mxardamWeri politikuri gundi. problema 
swored is iyo, rom erTi partia da konkretulad SevardnaZis moqalaqeTa kavSi-
ri1995 wels miRebul xmaTa sul raRac 23 procentiT flobda saparlamento adgi-
lebis TiTqmis or mesameds6. praqtikulad Semdgomi periodis saqarTvelos poli-
tikuri suraTi ucvlelia, erTi gamokveTili sakonstitucio umravlesobaSi myofi 
politikuri ZaliT. romelsac araferi ubiZgebs imisaken, rom saxelmwifosaTvis 
sasicocxlod mniSvnelovani sakiTxebi sxva politikur aqtorebTan dialogisa da 
urTierTSeTanxmebis reJimSi ganixilos.

swored wamoweuli „sakraluri dasabamiT“ mividnen politikuri aqtorebi 1999 
wels saparlamento rubikonTan. da moxda qarTul realobaSi sruliad logiku-
ri faqti, rogorc ityvian mmarTvel partiaSi, „nu daagdeb Zvelsa gzasa“, cnobili 
Segoneba. sentencia gaiTvaliswines da 1999 wlis 20 ivliss pirvelad Secvales 
saqarTvelos konstitucia. SemdgomSi vnaxavT, rom rogorc 2004, ise 2008 wlebis 
arCevnebze, saarCevno barieri mniSvnelovani instrumenti xdeba mmarTveli partiis 
xelSi politikur opoziciasTan manevrirebisas. unda iTqvas, rom am momentisaTvis 
konstituciaSi cvlilebebis Setana mcdari nabiji iyo, radgan es cvlileba, upir-
veles yovlisa, Zlier partiebs kidev ufro gaaZlierebda7. Sesabamisad, rogorc mar-
Tebulad askvnis cnobili germaneli iuristi volfgang gauli: aRniSnuli konstitu-
ciuri cvlileba SeiZleba SevafasoT rogorc parlamentSi warmodgenili partiebis 
mier Zalauflebis SesanarCuneblad ganxorcielebuli strategiuli RonisZieba8. 
Znelia zemoTqmulSi eWvis Setana, vinaidan arCevnebis Sedegebma aCvena, rom qveynis 
umaRles warmomadgenlobiT organoSi mxolod sami politikuri Zala moxvda, aqedan 
erTi gamokveTili umravlesobiT. suraTi ucvleli darCa, kohabitacia ar Sedga. 
prezidents SeeZlo mSvidad dayrdnoboda sakuTar umravlesobas parlamentSi. ga-

4 volfgang gauli.konstituciis SemuSaveba da miReba saqarTveloSi. Tbilisi, 2002, gv.113.
5 miTiTebuli naSromi. gv.113-114.
6 miTiTebuli naSromi.gv.115.
7 iqve, gv.115.
8 iqve, gv.115.
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zrdili 7 procentiani barieri ki, SemdgomSic darCeba qarTuli politikuri Tu 
samarTlebrivi sivrcis umTavres Temad da sakiTxad.

samarTalsa da politikas Soris arsebuli erTgvari ariTmia gansazRvravs konsti-
tuciuri dinamikis Taviseburebebs9. xsenebuli sentenciis naTeli dadasturebaa 
ganxiluli pirveli „sakraluri“ cvlileba uzenaes kanonSi. cxadia, rom aRniSnul 
SemTxvevaSi samarTlis arsenali viwro politikur interesebs daeqvemdebara. ze-
moTqmuls namdvilad ver gaviTvaliswinebT, rodesac konstituciis meore cvlile-
bas davakvirdebiT. 2000 wlis 20 aprils aWaris statusi „avtonomiuri respubli-
kiT“ ganisazRvra.

kidev erTi konstituciuri cvlileba 2001 wlis 30 marts ganxorcielda,rodesac 
konstituciuri kanoniT ganisazRvra, konstituciuri SeTanxmebis, egreT wodebuli 
„konkordatis“ dadebis SesaZlebloba saqarTvelos saxelmwifosa da saqarTvelos 
samociqulo avtokefalur marTlmadidebel eklesias Soris. sabolood, 2002 wels 
SeTanxmeba oficialurad gaformda. winamdebare naSromis farglebs aSkarad scdeba 
dadebuli SeTanxmebis (konkordatis) samarTlebrivi analizi. TumcaRa Cveni mxriv 
calsaxad unda aRvniSnoT, rom xsenebuli „konkordati“ namdvilad ar jdeba saero 
da sekularuli saxelmwifos koncefciaSi. Cveni Rrma rwmeniT, upriani da marTe-
buli iqneba, Tuki realurad moxdeba gaazreba am tipis samarTlebrivi aqtis saWi-
roebisa. rogorc cnobili mkvlevari karl fridrixi wers: definiciis mixedviT, 
konstituciuri tipis demokratia iseTi demokratiaa, romelic mTel Zalauflebas 
umravlesobas ar aniWebs10.

sakonstitucio cvlilebaTa ganxilvis gzaze, udavod gverds ver avuvliT da 
aucileblad unda ganvixiloT 2001 wels dagegmili konstituciuri cvlilebebi. 
marTalia, prezident SevardnaZis mier parlamentSi wardgenil kanonproeqts saka-
nonmdeblo organos mxridan uaryofa mohyva, magram Cven vnaxavT, rom praqtikulad 
identuri cvlileba-damatebani damtkicdeba postSevardnaZiseul parlamentSi 2004 
wlis TebervalSi. Tanac ise, rom darRveuli iqneba konstituciuri kanonis proeq-
tis publikaciisa da ganxilvis erTTviani procedura. es gadawyvetileba argumenti-
rebulia imiT, rom cvlilebebi arsebiTad imeorebs 2001 wlis gazafxulze parla-
mentSi eduard SevardnaZis mier Semotanil da gamoqveynebul kanonproeqts11.

ocdameerTe saukunis pirvel wels dagegmili reformis mixedviT, yvelaze mniSvne-
lovani cvlileba iyo premier-ministris postis SemoReba da saxelmwifo ministris 
Tanamdebobis gauqmeba, rac didi xania surda SevardnaZes. konstitucias, warmodge-
nili cvlilebebiT, emateboda sruliad axali 41-e Tavi „saqarTvelos mTavroba“. 
iseve rogorc aqamde, am cvlilebebis mixedviTac prezidents SeeZlo rogorc mT-

9 oTar melqaZe.miTiTebuli naSromi.gv.34.
10 filip lovo. Tanamedrove didi demokratiebi. Tbilisi, 2002,gv.97.
11 marina musxeliSvili. konstituciis diskursuli legitimacia. Tbilisi, 2006, gv.16.
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lianad mTavrobis gadayeneba, ise calkeuli ministrebis gaTavisufleba Tanamde-
bobidan12. saxelmwifos meTauris uflebamosileba farTovdeboda, qveynis umaRles 
warmomadgenlobiT organosTan mimarTebaSic. gamoqveynebuli proeqtis mixedviT, 
prezidents parlamentis daTxovnis oTxi SesaZlebloba hqonda gansazRvruli. es 
maSin, roca cvlilebamdeli Status Quo saerTod gamoricxavda parlamentis daTxovnis 
SesaZleblobas.

sruliad gaugebari iyo prezidentis ufleba mTavrobisa da aRmasrulebeli xeli-
suflebis samarTlebrivi aqtebis gauqmebis Taobaze. Tuki isini ewinaaRmdegebodnen 
konstitucias, saerTaSoriso xelSekrulebebsa da SeTanxmebebs, kanonebsa da pre-
zidentis normatiul aqtebs. yvelaze saintereso mocemuli kuTxiT analizisas is 
aris, rom zemoTqmuli uflebamosileba, konstituciuri logikiT, sakonstitucio 
iusticiisa da, Sesabamisad, sakonstitucio sasamarTlos saqmea. Tvisobrivad qveynis 
pirvel pirs am velze sworedac rom araferi esaqmeba. naTelia, rom aRniSnulis 
gaTvaliswinebiT, konstituciuri paradigmebisa da, miT ufro, iseTi mniSvnelovani 
konstituciuri principis anulireba da ugulebelyofa moxda, rogoric xelisu-
flebis danawilebaa. rogorc Cans, prezidents surda garkveuli sasamarTlo Tu 
kvazisasamarTlo funqciebi etvirTa. winaaRmdeg SemTxvevaSi, rogorc marTebulad 
aRvniSneT, sruliad gaugebari da bundovania wamoyenebul winadadebaTa realuri 
mizani.

aseve gaugebari iyo winadadeba, romlis mixedviTac, konstituciuri marTlmsa-
julebis organos – sakonstitucio sasamarTlos, erTmeoda normaTa konkretuli 
kontrolis ganxorcielebis saSualeba, riTac praqtikulad kiTxvis niSnis qveS dge-
boda moqalaqeTa individualuri sarCelis wardgenis SesaZlebloba. arada, swored 
aseTma konkretulma kontrolma sakonstitucio sasamarTlo „negatiuri“ tribuna-
lidan, romelic mimarTuli iyo sakanonmdeblo da aRmasrulebeli xelisuflebebis 
konstituciis sawinaaRmdego moqmedebebze uaris saTqmelad (ultra vires), Semoqmede-
biT institutad aqcia13. rogorc espaneTis sakonstitucio sasamarTlos mosamarTle 
luis lopes guera acxadebda, konkretuli konstituciuri kontroli imaze metia, 
vidre teqnika, romelic mimarTulia saparlamento Setevebisagan konstituciis da-
sacavad... igi iqca konstituciis ganmartebis procedurad da im wesis Seqmnis meqa-
nizmad, romelic gamoiyeneba konkretul saqmeSi14.

Tavis droze ganxiluli konstituciuri cvlilebebi, sruliad safuZvlianad da 
damsaxurebulad gaxda mwvave da farTo kritikis sagani. ucxoelma eqspertebma – le-
sigma, blankenagelma, Saiom da holmsma Ria werilSi miuTiTes, rom Tanamedrove qar-
Tuli sistema warmodgenili cvlilebebis miRebis SemTxvevaSi supersaprezidento 

12 volfgang gauli.miTiT.naSr.gv.302.
13 herman Svarci. konstituciuri marTlmsajulebis damkvidreba postkomunistur evropaSi. airis saqarTvelo 
2003. gv.79.
14 iqve, gv.79.
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sistemad gadaiqceva15. da marTlac, konstituciuri cvlilebebis proeqti Zalaufle-
bis ganawilebis qarTul dabalansebul sistemas sruliad aclida safuZvels16. rac 
Seexeba sakiTxis politikur mxares, prezidents, rogorc Cans, parlamentis rolis 
daknineba da im problemaTa aRmofxvra surda, umaRles kanonmdebelTa mxridan rom 
awydeboda. xazgasasmelia is faqtic, rom naklebad sajaro kuluaruli winaaRmde-
goba (warmodgenili kanonproeqtisadmi – avtori) gamoiwvia momavali premier-minis-
tris (zurab Jvanias) kandidaturam17.

konstituciis moqmedebis pirveli Svidi weli saSualebas gvaZlevs vTqvaT, rom 
misma amoqmedebam xeli Seuwyo politikuri sistemis stabilizacias. 2001 wlis bo-
los, saxelisuflebo krizisisa da studentTa masobrivi gamosvlebis fonze, sazo-
gadoebis erT nawilSi popularuli gaxda prezidentis gadadgomisa da parlamentis 
vadamdeli daTxovnis lozungebi. magram am moZraobam farTo gasaqani ver pova, amis 
ZiriTadi argumenti is iyo, rom aseTi moTxovnebi safrTxes Seuqmnida sakonstitu-
cio wesrigs18.

esaa is ZiriTadi maxasiaTeblebi, romelTac mTavari gavlena moaxdinesqarTul 
sakonstitucio suraTsa da landSaftze 2003 wlis cnobil sanoembro movlenebamde.
(bunebrivia, igulisxmeba „vardebis revolucia“.) prezidentis gadadgomis Semdgom 
saqarTveloSi postrevoluciuri da Zalze dinamikuri procesebi iwyeba, rac, Tavis-
Tavad exeba saxelmwifos ZiriTad kanonsac, Tumca amaze qvemoT...

III. 2004 wlis sakonstitucio cvlilebebi da postrevoluciuri 
Zalauflebis ganawileba

cnobili konstitucionalistis jon elsteris TqmiT, msoflioSi arsebobs demo-
kratiuli konstituciebi, miRebuli arademokratiuli gziT, magram ar arsebobs 
demokratiuli gziT miRebuli arc erTi avtoritaruli konstitucia. konstituciis 
miRebis procesSi mniSvnelovania ori momenti: ramdenad demokratiulia es proce-
dura da ramdenad efuZneba axali konstituciis miReba (Tu arsebul konstituciaSi 
cvlilebebis Setana) farTo da srulfasovan msjelobas19. qarTul postrevoluciur 

15 volfgang gauli. miTiT.naSr.gv.303-304.
16 iqve, gv.304.
17 marina musxeliSvili. miTiT. naSr. gv.18.
18 demokratiis mSenebloba saqarTveloSi. konstituciuri sistema saqarTveloSi. sadiskusio masala #2.gia 
gewaZe, gia nodia. gv.31.
19 marina musxeliSvili. miTiT. naSr. gv.15.
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sinamdvileSi movlenebi ise ganviTarda, rom araTu zemoT xsenebuli ori ZiriTadi 
faqtori, aramed samarTlebrivi ganxilvisa da publikaciis danawesic srulad iqna 
anulirebuli. vinaidan 2004 wels ganxorcielebuli cvlilebebi umTavreswilad 
dRevandel dRemde qmnis politikur-samarTlebriv da sakonstitucio suraTs qveya-
naSi, aucilebelia cvlilebaTa maformirebeli yvela aspeqti ganxilul da gaana-
lizebul iqnes detalur konstituciur prizmaSi.

sakonstitucio cvlilebebis process ianvar-TebervalSi axasiaTebda Semdegi: 
cvlilebebi muSavdeba kuluarulad da miiReba Zalian swrafad; mmarTvelobis axa-
li modelis SemmuSavebeli da ganmsazRvreli aris mxolod momavali xelisufle-
bis sami xelmZRvaneli (igulisxmeba parlamentis Tavmjdomare, premier-ministri, 
prezidenti – avtori); politikaSi CarTuli sxva Zalebi ver axerxeben procesis 
SeCerebas an sxva mimarTulebiT warmarTvas20. aseT swraf da praqtikulad gauazre-
bel cvlilebebs Tan axlavs Sesabamisi saxelisuflebo argumentacia da ritorika. 
qveyana seriozul krizisSia, Sesabamisad da Tanaxmad aRniSnulisa, axal samTavrobo 
gunds unda mieces Sesabamisi uflebamosileba, raTa rac SeiZleba daCqarebuli tem-
piT SeZlos saxelmwifo sxeulis Waobidan amoyvana. zogadad, Seqmnili mdgomareoba 
kidev erTxel usvams xazs samarTlebrivi danawesebis uaryofasa da politikuri 
wiaRsvlebis dominirebas. Tuki CavuRrmavdebiT mocemul sakiTxs, naTeli gaxdeba, 
rom sakonstitucio cvlilebaTa saxelisuflebo, politikuri xazi ucvlelia. axal 
saxelisuflebo elitas namdvilad kargad axsovs Zveli gzis „siswore“. Sesabami-
sad, sakuTar moRvaweobas uzenaesi kanonis fundamenturi, arsebiTi gadasinjviTa da 
cvlilebiT iwyebs.

aRniSnuli problemebi cxadyofs politikisagan konstituciis instrumentaliza-
ciis safrTxes. erTaderTi saSualeba, riTac SeiZleba am safrTxis Tavidan acileba, 
aris xelisuflebis politikuri neba, imoqmedos mxolod konstituciis farglebSi, 
xolo axali konstituciis Seqmnis an masSi arsebiTi cvlilebebis ganxorcielebis 
SemTxvevaSi, demokratiuli konstituciis ideis Sesabamisad, romelic xelisuflebis 
SezRudvaSi povebs Tavis gamoxatulebas21. rogorc Cans, politikuri neba da konsti-
tuciuri paradigmebis dacva yvelaze naklebad iyo cvlileba-damatebis avtorTa da 
SemoqmedTa realuri safiqrali. ramdenadac samecniero literaturaSi askvnian: po-
litikisa da konstituciis mimarTebis problema gansakuTrebuli simwvaviT trans-
formaciis procesSi myofi qveynisTvis (rogoric saqarTveloa) iCens Tavs, miT ufro 
axali konstituciis Seqmnis an arsebiTi konstituciuri cvlilebebis fonze. imi-
saTvis, rom am situaciaSi ar moxdes konstituciis politikuri interesebisTvis 
instrumentalizacia, aucilebelia, demokratiuli konstituciebis ideis Sesabami-
sad moqmedeba, rac, pirvel rigSi, politikuri xelisuflebisTvis TviTSezRudvis 

20 sakonstitucio-politikuri reformis procesi saqarTveloSi: politikuri elita da xalxis xmebi. Tbilisi, 
2005, gv.107.
21 levan izoria. saprezidento, saparlamento Tu naxevrad saprezidento? gza demokratiuli konsolidacii-
saken. Tbilisi, 2010, gv.11-12.
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valdebulebas niSnavs. demokratiul sazogadoebaSi konstitucia mxolod am valde-
bulebis ganxorcielebiT iZens Sesasruleblad savaldebulo Zalas da politikis 
fundamentis mniSvnelobas22.

warmodgenil sakonstitucio cvlilebaTa kanonproeqts umwvavesad akritikebs 
rogorc politikuri opozicia, ise samoqalaqo seqtoris nawili. TumcaRa unda aRi-
niSnos, rom es erTgvari „orTqlis gamoSvebaa“, radgan xsenebuli moTamaSe aqtorebi, 
praqtikulad veranair gavlenas ver axdenen cvlilebaTa arssa da Sinaarsze. cxadia, 
rom saerTod acdenilia sibrtyeebi, romlebSic imyofebian kanonproeqtis damcve-
lebi da maTi oponentebi. damcvelebs aqvT pozitivisturi aqcenti efeqtur mmarT-
velobaze, oponentebs – normatiuli SeSfoTeba konstitucionalizmis SezRudvasTan 
dakavSirebiT23. Tuki erTgvarad SevajamebT, rTuli araa imis mixvedra, rom sakonsti-
tucio cvlilebaTa saerTo qarTuli suraTi ucvlelia. am konteqstSi mTavari po-
litikaa, ufro zustad saxelisuflebo neba-survili, sakuTar ambiciebs moargos 
saxelmwifos umTavresi samarTlebrivi aqti. udavoa, rom realurad konstitucia 
mxolod instrumentia Zlieri xelisuflebis xelSi, sakuTari politikuri miznebis 
misaRwevad. TvalsaCinoa, rom mmarTvel gundSi am kuTxiT sruli konsensusia da sa-
konstitucio idealebsa da xelisuflebis TviTSezRudvis fundamentur principebze 
mxolod erTeuli politikuri wonis mqone figurebi amaxvileben yuradRebas. winam-
debare naSromis Temas scdeba, magram aucilebelia aRiniSnos, rom „revoluciuri 
idealebi“, sakonstitucio cvlilebaTa rubikonTan miaxloebisTanave, praqtikulad 
asruleben Tvisobriv arsebobas.

axla ki gavaanalizoT da ganvixiloT yvela is ZiriTadi cvlileba, romelic 
konstituciam 2004 wlis TebervalSi ganicada. mimovixiloT xelisuflebis danawi-
lebis horizontaluri da vertikaluri veqtorebi, aseve sxva arsebiTi politi-
kur-samarTlebrivi aspeqtebi. romlebic, rogorc marTebulad aRiniSna, dRevandel 
dRemde qmnian qarTul sakonstitucio landSafts.

konstitucionalizmis mTavari daniSnuleba, demokratiuli paTologiebisagan sa-
zogadoebis da misi yoveli konkretuli wevris, individis dacvaa. swored zemoTq-
mulia xsenebuli politikur-samarTlebrivi Teoriisa da doqtrinis umTavresi idea 
da arsi. wamoyenebuli mosazreba ki, realizaciis gzaze, gulisxmobs iseTi mniSvne-
lovani sakonstitucio principis jerovan moqmedebas, rogoric xelisuflebis da-
nawilebaa. saboloo jamSi ki, am amocanas wyvets konstitucionalizmis koncefciis 
ganmaxorcielebeli konstitucia, romlis mizania rogorc saxelmwifos (vgulisx-
mobT xelisuflebas), ise xalxis gonivruli SezRudva24. jer kidev safrangeTis 1789 

22 iqve, gv.12.
23 sakonstitucio-politikuri reformis procesi saqarTveloSi: politikuri elita da xalxis xmebi. gv. 116.
24 iqve, gv.9, saqarTvelos saxelmwifo xelisufleba centralur doneze: balansi mis ganStoebaTa Soris(vaxtang 
xmalaZe, avTandil demetraSvili, aleqsandre nalbandovi, levan ramiSvili, daviT usufaSvili, zurab ji-
bRaSvili).
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wlis adamianis da moqalaqis uflebaTa deklaracia ayalibebda danawess, romlis 
Tanaxmadac: „yovel sazogadoebas, romelSic uzrunvelyofili ar aris uflebe-
bis ganxorcieleba da damkvidrebuli ar aris xelisuflebis danawileba, ara aqvs 
konstitucia“.

xelisuflebis danawileba saxelmwifos mowyobisa da funqcionirebis iseTi wese-
bia, romelic gamoricxavs TviTnebobas mmarTvelTa mxridan da anarqias marTulTa 
mxridan25. rogorc cnobili ungreli mecnieri da konstitucionalisti andraS Saio 
askvnis: xelisuflebis danawilebisa da mowyobis sxvadasxva gza arsebobs. sakiTxis 
nebismier gadawyvetas arsebobis ufleba aqvs, Tu Tavisuflebis SezRudvis saSua-
lebebi gamoricxuli an Tavidan acilebulia26. yovelive aRniSnulis gaTvaliswine-
biT, mivdivarT daskvnamde, rom konstitucionalizmis koncefciis ganxorcielebas 
uzrunvelyofs mxolod iseTi modeli, romelic „cud“ xelisufalsac ki ar aZlevs 
qveynisTvis didi zianis miyenebis SesaZleblobas. es koncefcia gulisxmobs xelisu-
flebis imgvar danawilebas da mis ganStoebaTa iseT urTierTobas, rom verc erTma 
ganStoebam ver miiTvisos sxvisi uflebamosileba, ver aiZulos sxva ganStoeba, imo-
qmedos sakuTari nebis winaaRmdeg, ver imoqmedos ukontrolod da dausjelad27.

2003 wlis „vardebis revoluciisa“ da prezident SevardnaZis Tanamdebobidan 
gadadgomis Semdgom xelisuflebaSi mosulma politikurma Zalebma 2004 wlis 6 
Tebervals mTlianad Secvales xelisuflebis danawilebis modeli da, Sesabamisad, 
saxelmwifo saxelisuflebo mowyoba, sistema saqarTveloSi. cvlilebaTa ZiriTadi 
Sedegi iyo prezidentis uflebamosilebis mniSvnelovani gafarToeba, parlamentis 
mniSvnelovani dasusteba, xelisuflebis axali aRmasrulebeli organos – mTavro-
bis – konstruireba da prokuraturis sistemis gamoyvana sasamarTlo xelisuflebis 
ganStoebidan28. aucilebelia aRiniSnos, rom, mTlianobaSi, egreT wodebuli „Zlieri 
saprezidento xeli“ ucvleli darCa. Tuki cvlilebaTa politikur sarCuls gavaana-
lizebT, mivxvdebiT, rom saxelmwifos meTauris, prezidentis uflebamosileba praq-
tikulad aranairad ar jdeba SezRuduli mmarTvelobisa da xelisuflebis TviT-
SezRudvis konceptualur doqtrinaSi. cvlilebaTa paketi, romelsac Tavis droze 
(vgulisxmobT 2001 wlis gazafxuls) aqtiurad uwevdnen oponirebas, politikur 
rolTa Secvlis Semdgom absoluturad misaRebi gaxda. didebulad, genialurad 
uTqvams lord aqtons: 

25 iqve, gv.10.
26 andraS Saio, miTiTebuli naSromi, gv.92.
27 sakonstitucio-politikuri reformis procesi saqarTveloSi: politikuri elita da xalxis xmebi.gv.12.
28 iqve, gv.19.
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„xelisufleba ryvnis, xolo absoluturi xelisufleba absoluturad ryvnis 
adamians“29. rogorc cnobili frangi moazrovne da saxelmwifo moRvawe sen-Jiusti 
ambobda: „xalxs erTi seriozuli mteri hyavs – Tavisi sakuTari mTavroba“30.

yvelaze naklebi cvlileba sasamarTlo xelisuflebas Seexo, magram sagulisxmo 
am kuTxiT, ori konceptualuri cvlilebis sakiTxia. pirveli nafic msajulTa ins-
tituts, xolo meore prokuraturis sistemas exeba. nafic msajulTa institutis 
SemoRebasTan dakavSirebiT arsebobs azrTa sxvadasxvaoba. magram erTi ram xazgas-
miT unda iTqvas, mTlianobaSi, xsenebuli instituti albaTobis maRali xarisxiT 
SeZlebs qarTuli iusticiisa da marTlmsajulebisadmi ndobis gazrdas. sasamarTlo 
xelisuflebis damoukideblobis standarti iqneba kidev ufro maRali da, rac mTava-
ria, adamianis ufleba-Tavisuflebani procesualur samarTalwarmoebaSi gacilebiT 
ukeT iqneba daculi. aRniSvnis Rirsia is faqtic, rom SejibrebiTobisa da Tanaswo-
robis samarTlebriv principTa realizacia ganxorcieldeba ufro meti intensivo-
biTa da sixSiriT. saerTo jamSi, SeiZleba iTqvas, rom nafic msajulTa instituti 
Tavisi arsiT progresuli da udavod wingadadgmuli nabijia. mTavari riski ki am 
rTulad gansaxorcielebel gzaze, isev qarTuli sazogadoeba da misi politikur-
samarTlebrivi Segnebisa da kulturis donea. 

ramdenadac vxedavT, am SemTxvevaSi saqme isev SiSTan gvaqvs. Sesabamisad, aucile-
belia aRniSnuli SiSis faqtoris daZleva. winaaRmdeg SemTxvevaSi, praqtikulad 
warmoudgenelia sistemis da miT ufro politikur-samarTlebrivi konstruqciis 
srulyofa da daxvewa. rac Seexeba prokuraturis sakiTxs, migvaCnia, rom misi ro-
gorc institutis iusticiis saministrosadmi samarTlebrivi daqvemdebarebiT, did-
wilad aRmoifxvra kiTxvaTa is legitimuri bloki, romelic 2004 wlis Tebervlis 
sakonstitucio cvlilebaTa Semdgom gaCnda. bunebrivia, igulisxmeba prokuraturis 
sistemis gamoyvana sasamarTlo xelisuflebis ganStoebidan da misi uflebamosile-
bisa da adgilis saxelmwifo organoTa sistemur doneze aRar gansazRvra.

umTavresi faqtori 2004 wlis Tebervlis postrevoluciuri sakonstitucio 
cvlilebebis analizis gzaze, raRa Tqma unda, prezidentisa da parlamentis konsti-
tuciuri statusi da maTi urTierTmimarTebis sakiTxia. imisaTvis, rom ukeT moxdes 
wamoweuli konceptualuri sakiTxisa da Temis gaazreba, aucilebelia mimovixiloT 
mmarTvelobis naxevrad saprezidento modelis Teoriul-doqtrinaluri koncefcia. 
vinaidan warmodgenil cvlileba-damatebaTa avtorebi erTmniSvnelovnad xazs us-
vamdnen axali modelis rogorc naxevrad saprezidento (Sereul) sistemasTan iden-
tificirebasa da identurobas.

naxevrad saprezidento mmarTvelobis pirveli safuZvliani mecnieruli damuSa-
veba meoce saukunis 80-iani wlebis dasawyiss ukavSirdeba. Duverger im mmarTvelobis 

29 andraS Saio, miTiTebuli naSromi, gv.8.
30 iqve, gv.8.
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formas aRiarebs naxevrad saprezidentod, romelSic prezidenti: a) xalxis mieraa 
arCeuli, b) flobs mniSvnelovan uflebamosilebebs, g) mTavrobasTan Tanaarsebobs, 
romlis gadayeneba parlaments SeuZlia31. zemoTqmulis gaTvaliswinebiT, ganvixi-
loT is realuri sakonstitucio suraTi, rac saqarTvelos saxelmwifoSi 2004 wlis 
Tebervlis Semdgom Seiqmna.

prezidentis uflebamosilebaTa saerTo sakonstitucio analizi cxadyofs, rom, 
praqtikulad, cvlilebaTa Semdgom, igi rogorc konstituciuri statusis mqone 
subieqti aRmasrulebeli xelisuflebis erTaderTi wyaroa. miuxedavad imisa, rom 
formalur-garegnuli TvalsazrisiT arsebobs mTavrobisadmi saparlamento ndobis 
votumi. xsenebuli samarTlebrivi procedura Tavisi arsiT formaluria, vinaidan, 
Tu qveynis umaRlesi warmomadgenlobiTi organo – parlamenti ndobas ar gamoucxa-
debs mTavrobas, aseT SemTxvevaSi prezidenti mainc niSnavs premier-ministrs da 
iTxovs umaRles sakanonmdeblo organos.

mTavroba mTlianad prezidentis kontrolqveSaa moqceuli, axali mTavrobis 
formireba mosdevs ara parlamentis, aramed prezidentis arCevas da igi realurad 
mxolod prezidentis winaSea pasuxismgebeli (miuxedavad imisa, rom formalurad 
pasuxismgebelia prezidentisa da parlamentis winaSe) da manam ver iqneba gadayenebu-
li, sanam isargeblebs prezidentis ndobiT32. erTaderTi gamonaklisi aris SemTxveva, 
rodesac parlamenti sruli Semadgenlobis umravlesobiT undoblobas ucxadebs 
mTavrobas. es ki mxolod iseT viTarebaSia mosalodneli, roca sakanonmdeblo orga-
noSi sammexuTediani opoziciuri umravlesobaa. saqarTvelos politikuri landSaf-
tis gaTvaliswinebiT, mxolod 2012 wlis pirveli oqtombris saparlamento arCev-
nebis Semdeg, pirvelad saqarTvelos meore respublikis istoriaSi, ganxorcielda 
politikuri opoziciis ubralo umravlesobiT gamarjveba. rac udavod gamonakli-
si SemTxvevaa da wess namdvilad ver daamtkicebs. Tanaxmad aRniSnuli qarTuli 
politikuri maxasiaTeblisa, saqarTvelos saxelmwifos arsebobis bolo oci wlis 
manZilze, pirvelad damdgari politikur-samarTlebrivi Sedegi, jerjerobiT ar 
iZleva imis Tqmis myar safuZvels, rom sakonstitucio sistemaSi nebismieri Semd-
gomi cvlileba rutinuli saarCevno gziT ganxorcieldeba.

saqarTvelos axalgazrda saxelmwifos umTavresi problema, praqtikulad, demo-
kratiiseul ganmartebaze dadis, arCevnebi – am gziTa da meTodiT xelisuflebis 
Secvla da procesis legitimaciis aRiareba yvela mniSvnelovani politikuri aqto-
ris mxridan. rogorc samuel isaSarovi wers: Tu ZirisZirobamde CavyvebiT, demokra-
tiis yvela ganmarteba, sabolood, eleqtoruli arCevanis uzenaesobasa da umravle-
sobis mier marTvaze gacxadebul pretenziamde dadis33.

31 levan izoria, miTiTebuli naSromi, gv.26.
32 sakonstitucio-politikuri reformis procesi saqarTveloSi: politikuri elita da xalxis xmebi.gv.20.
33 isaSarovi samuel. myife demokratiebi. Jurnali sakonstitucio samarTlis mimoxilva. 2010 w. №2, gv.62.
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uflebamosilebaTa analizis gzaze udavod gamosayofia ramdenime sakvanZo saki-
Txi. aucilebelia, SevexoT sistemur xarvezs, romelic praqtikulad gamoricxavs 
uflebamosilebaTa gamijvnas prezidentsa da aRmasrulebel xelisuflebas Soris. 
ufro konkretulad, aRniSnuli gamoixateba Semdeg politikur-samarTlebriv meqa-
nizmebsa da berketebSi. saxelmwifos meTauri – prezidenti, parlamentis mxolod 
formaluri monawileobiT, niSnavs qveynis premier-ministrs, Tanxmobas aZlevs pre-
miers ministris daniSvnaze, uflebamosilia sakuTari iniciativiT gadaayenos sa-
qarTvelos mTavroba, Tanamdebobidan gaaTavisuflos egreT wodebuli Zalovani 
ministrebi. amasTan erTad, saxelmwifos pirvel pirs gaaCnia uflebamosileba, moiw-
vios mTavrobis sxdoma da Tavjdomareobdes mas. prezidentis kompetencias gane-
kuTvneba agreTve mTavrobisa da aRmasrulebeli xelisuflebis dawesebulebaTa 
samarTlebrivi aqtebis SeCerebisa da gauqmebis sakiTxi, Tu isini ewinaaRmdegebian 
saqarTvelos konstitucias, saerTaSoriso xelSekrulebebsa da SeTanxmebebs, kano-
nebsa da prezidentis normatiul aqtebs. udavoa, rom mocemuli sakonstitucio da-
nawesiT, ugulebelyofilia xelisuflebis danawilebis konstituciuri principi da 
saerTo fundamenturi sakonstitucio paradigmebi.

sayuradReboa is garemoebac, rom mkveTradaa gazrdili prezidentis uflebebi 
samarTalSemoqmedebiT sferoSi. maSin rodesac prezident SevardnaZes realurad 
ar mieca uflebamosileba, SeeCerebina an gaeuqmebina mTavrobisa da aRmasrulebeli 
xelisuflebis dawesebulebaTa samarTlebrivi aqtebi, axlad arCeul da legiti-
maciis maRali xarisxis mqone pirvel pirs sakanonmdeblo organom praqtikulad 
uproblemod gauforma sasamarTlo Tu kvazisasamarTlo uflebamosilebani. Tuki 
ocdameerTe saukunis dasawyisSi am tipis sakonstitucio cvlileba, rogorc ukve 
marTebulad aRiniSna, politikur rolTa gamo miuRebeli iyo, ZalauflebaTa balan-
sis Secvlis Semdgom mdgomareoba kardinalurad Seicvala. rogorc avtorTa jgufi 
piruTvnelad aRniSnavs: zemoxsenebuli debulebiT prezidents daekisra sakonsti-
tucio kontrolisa da administraciuli iusticiis tvirTi, mas mieniWa kvazisasa-
marTlo funqciebi, es ki sasamarTlo xelisuflebis kompetenciis sferoSi SeWraa34.

mocemul sakiTxze Tavis daskvnaSi miuTiTa iseTma avtoritetulma instituciam, 
rogoric veneciis komisiaa. evropeli eqspertebi mraval sxva TemasTan erTad miTi-
Tebuli debulebis problematikasac Seexnen. Camoayalibes rekomendaciebi, TumcaRa 
isini saqarTvelos umaRles sakanonmdeblo organos ar gauTvaliswinebia. saerTo 
jamSi, Tuki sakiTxs politikur WrilSi SevxedavT, mivxvdebiT, rom am ukanasknelma 
udavod daiqvemdebara samarTlis mTeli arsenali da SesaZleblobebi. politikuri 
miznebidan gamomdinare, samarTali da konstitucionalizmi iqca efeqtur da moq-
nil xerxad Zalauflebisa da xelisuflebis ganmtkicebis gzaze. bunebrivia, am moce-
mulobiT konstitucionalizmis rogorc xelisuflebis TviTSezRudvis efeqturi 
koncefciisa da doqtrinis jerovan realizaciaze saubaric ki zedmetia.

34 sakonstitucio-politikuri reformis procesi saqarTveloSi: politikuri elita da xalxis xmebi.gv.22.
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sruliad gaugebari da yovelgvar sakonstitucio logikas acdenili gaxldaT 
gadawyvetileba, romlis ZaliTac prezidents mieca uflebamosileba, parlamentis 
daTxovnis SemTxvevaSi, gamoeca kanonis Zalis mqone dekretebi. am yovelives isic 
daemata, rom saxelmwifos meTaursa da pirvel pirs ganesazRvra ufleba, dekreti-
Tve daemtkicebina saxelmwifo biujeti, Tu saqarTvelos umaRlesi warmomadgenlo-
biTi, sakanonmdeblo organo – parlamenti, dadgenil drosa da vadaSi ar daamtki-
cebda mas. zemoTqmuli ki ganxorcielda im fonze, roca cvlilebamdeli Status Quo 
dekretebis gamocemis uflebas qveynis umaRles mTavarsardals mxolod sagangebo 
mdgomareobis dros aniWebda. yovelive aRniSnulis gaTvaliswinebiT, Tuki parla-
mentisa da parlamentarizmis istorias gavixsenebT, naTeli gaxdeba, rom sakanonmde-
blo organos Seqmnis umTavresi mizezi, sworedac sagadasaxado politikis gansazR-
vra da konstruireba gaxldaT.

aqedan mxolod erTi ram SegviZlia davaskvnaT, prezidenti zustad iq SeiWra, sa-
dac konstituciuri logikiT mas namdvilad araferi esaqmeba. xsenebuli kidev erTi 
naTeli dadasturebaa, saxelmwifos meTauris mxridan, sakanonmdeblo xelisuflebis 
uflebamosilebaTa sferoSi SeWrisa da konstitucionalizmis sabaziso principisa 
da postulatis, xelisuflebis danawilebis sruli anulirebisa. Zalze rTulia eWvi 
Seitano avtorTa koleqtivis sakmaod mkacr da kritikul, amasTan obieqtur da miu-
kerZoebel daskvnaSi: konstituciuri cvlilebebis Sedegad mniSvnelovnad Seicvala 
parlamentis statusi da Semcirda misi rogorc normaSemoqmedebiTi, ise politi-
kuri wona35.

xazgasasmelia qveynis umaRlesi warmomadgenlobiTi organos SezRudva sakanonm-
deblo funqciis ganxorcielebis TvalsazrisiT. gatarebuli cvlilebebis Sedegad, 
praqtikulad, Seiqmna meqanizmi da berketi, rodesac saqarTvelos mTavrobas aqvs 
saSualeba, pirdapiri Tu iribi gziT Caerios parlamentis sakanonmdeblo saqmiano-
baSi. aRmasrulebeli xelisuflebis uflebamosileba, kanonproeqtis mowoneba-ar-
mowonebis Taobaze, sworedac rom am ukanasknelis rolis zrdaa kanonSemoqmedebiT 
procesSi da sxva araferi. udavod miuRebelia umaRlesi sakanonmdeblo organos 
SezRudva iseT SemTxvevaSi, rodesac saxezea kanonproeqti, romelic iwvevs xarje-
bis zrdas. Tuki yvela aseTi SemTxveva parlamentma mTavrobasTan unda SeaTanxmos, 
maSin mas, praqtikulad, sakuTari konstituciuri prerogativa da uflebamosileba 
ecleba xelidan, vinaidan Zalian Znelia moiZebnos kanonproeqti, romelic ar iwvevs 
raime xarjebis zrdas, Semosavlebis Semcirebas an finansuri valdebulebis aRebas36.

yovelive aRniSnuli gvarwmunebs imaSi, rom mocemuli cvlilebebiT saqarTvelos 
saxelmwifos konstituciuri sistemis warmmarTveli figura prezidentia. Tuki ga-
davxedavT ganvlil postrevoluciur gzas, mivxvdebiT, rom aRniSnuli cvlilebebis 

35 iqve, gv.23.
36 iqve, gv.25.
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damsaxurebiT gatarda reformaTa mTeli seria, romliTac qveyana da misi umaRlesi 
mTavarsardali damsaxurebulad amayobs. magram kvlav problemuria demokratiis 
konsolidirebis sakiTxi qarTul politikur sinamdvileSi. Sesabamisad, calsaxad 
misasalmebelia, ukve meramdene (daTvla rTulia), reformis wamowyeba sakonstitu-
cio kuTxiT. TumcaRa 2010 wels ganxorcielebul cvlileba-damatebebs safuZvlia-
nad statiis daskvniT nawilSi ganvixilavT. manamde ki SevexoT Zalauflebis ga-
nawilebis vertikalur veqtors da SeZlebisdagvarad detalurad mimovixiloT da 
gavaanalizoT yvela sakvanZo sakiTxi da aspeqti.

saqarTvelos uzenaesi danawesis, konstituciis Tanaxmad: “saqarTvelos moqala-
qeni adgilobrivi mniSvnelobis saqmeebs awesrigeben TviTmmarTvelobis meSveobiT 
saxelmwifo suverenitetis Seulaxavad. adgilobrivi TviTmmarTvelobis organoebis 
Seqmnis wesi, uflebamosileba da saxelmwifo organoebTan urTierToba ganisazR-
vreba organuli kanoniT“. 2004 wels ganxorcielebuli cvlileba-damatebis Sedegad, 
Camoyalibda axali sakonstitucio norma. romlis mixedviTac: „adgilobrivi TviTm-
marTvelobis warmomadgenlobiTi da aRmasrulebeli organoebis xelmZRvanelTa 
Tanamdeboba arCeviTia“. warmodgenili damatebis garda, sxva aranairi saxecvlileba 
municipalizmTan dakavSirebul sakiTxebs konstituciur doneze ar ganucdia. mTava-
ri movlena, am kuTxiT, samarTlebrivi analizisas, „adgilobrivi TviTmmarTvelobis 
Sesaxeb“ evropuli qartia, masTan saqarTvelos saxelmwifos mierTeba da aRniSnuli 
samarTlebrivi aqtis fundamentur principTa da danawesTa samarTlebrivi aRia-
reba gaxldaT. municipalizmis, decentralizaciisa da noncentralizmis sakiTxTa 
wamoweva axali ar gaxlavT saqarTvelos sakonstitucio sivrceSi. umTavresi Tema 
da problema ki, xsenebul sakiTxebTan dakavSirebiT, saxelmwifos teritoriul-ad-
ministraciuli mowyobis koncefcias ukavSirdeba.

miuxedavad saxelmwifo organizmis rTuli problemisa separatistul anklaveb-
Tan dakavSirebiT, aucilebelia teritoriis im nawils, romelzedac saqarTvelos 
legitimuri xelisuflebis iurisdiqcia vrceldeba, hqondes qmediTi samarTlebrivi 
berketi, uzrunvelyos adgilobrivi mniSvnelobis saqmeTa gadawyveta sakuTari mixe-
dulebis farglebSi. Sesabamisad, upriania, moxdes Zalauflebis realuri gadanawi-
leba, ganfena xelisuflebis centralur da municipalur doneebs Soris.

Tvisobrivad, adgilobrivi TviTmmarTveloba da masTan dakavSirebuli sakiTxebi 
Zalian farToa. swored amitom aRniSnuli sakiTxis ufro detalur analizs 2010 
wlis sakonstitucio cvlilebaTa ganxilvis gzaze SemogTavazebT. Temis amdagvari 
gadawyveta marTebulia imdenad, ramdenadac qveynis uzenaes samarTlebriv aqts dae-
mata sruliad axali Tavi – adgilobrivi TviTmmarTveloba. daskvnisa da erTgvari 
Sejamebis saxiT ki SegviZlia movixmoT eqspertTa erTob gonivruli rCeva qarTuli 
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municipalizmis srulyofasTan dakavSirebiT. noncentralizmis principis realiza-
cias Sedegad mohyveba erTiani saxelmwifos farglebSi policentruli politikuri, 
administraciuli, safinanso-ekonomikuri sistemis Camoyalibeba, rac uzrunvelyofs 
jansaRi konkurentuli garemos mudmiv arsebobas. es ki sicocxlisunariani saxelmwi-
fos arsebobisa da swrafi ganviTarebis aucilebeli safuZvelia37. rogorc cnobili 
mkvlevari aleqsander mixailovi aRniSnavs: adgilobrivi TviTmmarTvelobis evro-
puli koncefcia eyrdnoba subsidiarobis princips, romlis Tanaxmad, Zalaufleba 
zogadad unda ganxorcieldes adgilobrivi mosaxleobisaTvis uaxloes doneze38.

IV. 2010 wlis sakonstitucio reforma da Zalauflebis 
gadanawilebis axali veqtori

2010 wlis 15 oqtombers qveynis umaRlesma warmomadgenlobiTma organom – par-
lamentma, mesame mosmeniT, sabolood daamtkica uzenaes samarTlebriv aqtSi cvli-
leba-damatebani. xsenebuli ukve meore SemTxvevaa 2004 wlis Semdgom, rodesac sa-
qarTvelos konstitucia Zireul cvlilebasa da revizias ganicdis. Tuki 2004 wels 
ganxorcielebul cvlilebebs gadavavlebT Tvals, vnaxavT, rom arsebobs sakmaod 
kritikuli gamoxmaurebebi da mosazrebebi mocemul reformaciasTan dakavSirebiT. 
rogorc saxelmwifos SigniT, ise mis farglebs gareT vawydebiT uamrav SeniSvnasa 
da rekomendacias. Sors wasvla ar gaxlavT saWiro, gavixsenoT Tundac veneciis ko-
misiis avtoritetuli daskvna da misi paTosi. mTlianobaSi, aucilebelia aRiniSnos, 
rom gamoxmaureba erTob kritikuli da naklebad pozitiuria.

absoluturadgansxvavebuli mdgomareobaa 2010 wlis sakonstitucio cvlileba-
damatebebTan dakavSirebiT. uklebliv yvela kvalificiuri eqsperti da maT Soris 
veneciis komisiis (demokratia samarTlis meSveobiT) cvlilebebze momuSave jgufi 
erTxmad aRniSnavs, rom, miuxedavad SeniSvnebisa, ganxorcielebuli cvlilebebi uda-
vod wingadadgmuli nabijia saqarTvelos demokratiuli transformaciis Seuqcevad 
gzaze. SefasebaTa pozitiuri xazi namdvilad sagulisxmo faqtoria cvlilebaTa ana-
lizisas. magram , rom Rrmad da fundamenturad CavwvdeT sakiTxis arss, aucilebe-
lia cvlileba-damatebaTa farTomasStabiani ganxilva, raTa CavuRrmavdeT SeniSv-
nebs, xarvezebs da, SesaZleblobis farglebSi, gamovasworoT zemoTqmuli problema.

37 iqve, gv.79.
38 iqve, gv.82.
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umTavresi sakiTxi, romelic ganxorcielebuli sakonstitucio reformis anali-
zisas wina planze gamodis, reformirebuli sistemis modalur arss ukavSirdeba. 
mmarTvelobis romeli modelis konceptualur arssa da agebulebaSi ewereba axali 
sakonstitucio sistema?! zemoxsenebul principul sakiTxze mravali gansxvavebuli 
mosazreba gamoiTqva. Cveni Rrma rwmeniT, gadaWriTi da erTmniSvnelovani pasuxi 
mocemul sakiTxze ar arsebobs. gamoTqmul gansxvavebul mosazrebebs SesaZloa ar-
sebobis Zalze myari safuZvlebic gaaCndes. miuxedavad amisa, Cveni mixedulebiT, 
sakonstitucio cvlilebaTa ganxilva, gaanalizeba unda ganxorcieldes parlamenta-
rizmis da, ufro zustad, racionalizebuli parlamentarizmis koncefciis fargle-
bisa da CarCos mixedviT.

sakiTxisa da Temis amgvarad gaazreba, marTebulia imdenad, ramdenadac respu-
blikuri mmarTvelobis sxva modalobaTa kriteriumebi, praqtikulad, aranairad ar 
Seesabameba axali sakonstitucio sistemis formas. mocemul SemTxvevaSi saubaria 
saprezidento da naxevrad saprezidento modelebis arsebiT maxasiaTeblebsa da 
kriteriumebze. pirvel sistemasTan dakavSirebiT, praqtikulad, kiTxvebi moxsni-
lia. rac Seexeba naxevrad saprezidento reJims, naTelia, rom xsenebuli modelis 
mTavari kriteriumi aRmasrulebeli xelisuflebis dualizmi, igive bicefalurobis 
sakiTxi sruladaa anulirebuli cvlileba-damatebaTa proeqtis mixedviT. yovelive 
zemoaRniSnulidan gamomdinare, vfiqrobT, axali da, amasTan, myarad dasabuTebuli 
ganxilva, saSualebas mogvcems, detalurad gaviazroT 2010 wlis reforma masTan 
yvelaze axlos mdgomi modeluri paradigmiT.

radganac cvlilebaTa gaanalizebas racionalizebuli parlamentarizmis koncef-
ciaze dayrdnobiT vgegmavT, aucilebelia SevexoT Tavad warmodgenili doqtrinis 
arsobriv da funqciur sakiTxebs. saparlamento reJimis racionalizacia pirveli 
msoflio omis Semdgom periods ukavSirdeba. axali reJimebi, romelTa umravlesoba 
imperiebis nangrevebze aRmocenda, cdilobdnen dawerili samarTlebrivi wesebiT da 
formaluri meqanizmebiT gamoexataT saparlamento sistemis funqcionirebis forme-
bi da isini waremarTaT racionaluri perspeqtiviT. ase SemuSavebuli konstitucie-
bis umravlesoba mowmobda aRmasrulebeli xelisuflebis mimarT did undoblobas39.

Sesabamisad, racionalizebuli sistemis mTavar miznad aRmasrulebeli xelisuf-
lebis stabiluroba da politikuri institutebis gamarTuli funqcionireba iqca. 
wamoweuli fundamenturi da sabaziso koncefciis gavleniT Camoyalibda iseTi sis-
temebi, romlebic didwilad uwyobda xels samTavrobo stabilurobas. swored rom 
samTavrobo stabilurobis uzrunvelyofaa racionalizebuli parlamentarizmis 
mTavari funqcia da arsi.

qarTul sakonstitucio realobaSi, SeiZleba xazgasmiT iTqvas, rom praqtikulad 
saxezea ara mxolod racionalizebuli, aramed „zeracionalizebuli“ parlamenta-

39 filip lovo. parlamentarizmi. Tbilisi, 2005, gv.102.
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rizmis modeli Tavisi undoblobis konstruqciuli votumiT da premier-ministris 
sistemuri domenizaciis maxasiaTeblebiT. Tanaxmad zemoTqmulisa, vfiqrobT, dama-
tebiT kiTxvebs aRar unda iwvevdes, Tu ratom gadavwyviteT sakonstitucio cvli-
lebaTa racionalizebuli parlamentarizmis konceptualur prizmaSi ganxilva.

analizs ndoba-undoblobis votumis ganxilviT daviwyebT, vinaidan swored aRniS-
nuli samarTlebrivi meqanizmia saparlamento sistemisa da, konkretulad, racio-
nalizebuli parlamentarizmis mTavari sazomi. rogorc virjiniis universitetis 
samarTlis skolis mkvlevari evgeni tanCevi wers: racionalizebuli parlamenta-
rizmi aris konstituciuri meqanizmebisa da procedurebis erToblioba, romelic 
gamiznulia kabinetis stabilurobis gansamtkiceblad ise, rom SenarCunebuli iqnes 
saparlamento sistemis ZiriTadi Taviseburebebi, mTavrobis politikaze sakanonmde-
blo zedamxedvelobis CaTvliT40. racionalizebuli parlamentarizmis umZlavresi 
iaraRi ki undoblobis konstruqciuli votumia. xazgasasmelia is faqti, rom sa-
konstitucio reformis Sedegad Camoyalibda undoblobis konstruqciuli votumis 
sruliad araordinaluri formula, romelic gansakuTrebiT aZlierebs aRmasrule-
bel xelisuflebasa da premier-ministris instituts.

Tuki centraluri da aRmosavleT evropis saxelmwifoebis, da ara mxolod aRniS-
nuli qveynebis, sakonstitucio normebsa da danawesebs gadavavlebT Tvals, naTeli 
gaxdeba, rom versad aRmovaCenT iseT samarTlebriv meqanizmebs, rogoric saqarTve-
los sakonstitucio realobaSi Seiqmna. upirveles yovlisa, unda aRiniSnos Tavad 
undoblobis proceduris dasmis sakiTxi umaRles sakanonmdeblo organoSi. xsene-
buls saqarTvelos parlamentis siiTi Semadgenlobis 2/5-i esaWiroeba. Tu Seda-
rebiTi konstitucionalizmis vrcel palitras gadavxedavT, mocemuli regulaciis 
analogs versad aRmovaCenT. maqsimumi, rac am kuTxiT dasavluri demokratiuli 
qveynebis uzenaesi samarTlebrivi aqtebis analizisas Segvxvdeba, 1/5-iTa da 1/4-iT 
undoblobis dasmis sakiTxia. 

swored zemoTqmuli mizezi, sxva faqtorebTan erTad, ganapirobebs saqarTvelos 
sakonstitucio sistemis „zeracionalizacias“. Sesabamisad am yovelivesi, marTebu-
li iqneba, Tu saqarTvelos umaRlesi warmomadgenlobiTi, sakanonmdeblo organo 
– parlamenti gamoTqmul racionalur SeniSvnas gaiTvaliswinebs da sistemas realu-
rad moaqcevs racionalizebuli parlamentarizmis CarCoSi. winaaRmdeg SemTxvevaSi, 
cvlileba-damatebani iqneba qarTuli sakonstitucio „novacia“, romelic Zireulad 
iqneba acdenili saerTo sakonstitucio modelebsa da paradigmebs.

srul gaugebrobasa da bundovanebas iwvevs undoblobis sakiTxis aRZvrasTan 
dakavSirebuli calke mdgomi procedura da gamocxadebasTan arsebuli procedu-
ris vadebi. miuxedavad veneciis komisiis rigi SeniSvnebis gaTvaliswinebisa, Cveni 
Rrma rwmeniT, mocemuli Temebi damatebiT srulyofas saWiroebs, raTa, erTi mxriv, 

40 respublika: saparlamento Tu saprezidento. Tbilisi, 1996, gv.38-39.
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usasrulod ar gaiWimos undoblobis procedura da, meore mxriv, aRmasrulebel 
xelisuflebas da, konkretulad, premier-ministrs ar mieces saSualeba garkveuli 
politikuri wiaRsvlebis gamoyenebisa, rac, Tavis mxriv, postis SenarCunebisa da 
samTavrobo kabinetis ucvlelobis seriozuli garanti iqneba.

problemuria undoblobis konstruqciuli votumis proceduris is sakiTxebi, 
romlebic axali premier-ministris wardgenas, mTlianobaSi, ndoba-undoblobis meqa-
nizms da mis Sedegebs ukavSirdeba. Tuki SedarebiTi konstitucionalizmis gamocdi-
lebas gaviziarebT, vnaxavT, rom TiTqmis yvela sistemaSi axali premier-ministrobis 
kandidati unda dasaxeldes undoblobis warmdgeni subieqtis mxridan. cvlileba-
damatebaTa mixedviT ki, amisaTvis saWiroa umaRlesi warmomadgenlobiTi organos – 
parlamentis siiTi Semadgenlobis naxevarze meti, rac naTelia, rom ori kandidatis 
dasaxelebis saSualebas iZleva.

racionalizebul parlamentarizmsa da zogadad konstitucionalizmSi damkvi-
drebuli politikur-samarTlebrivi koncefciebi gvkarnaxobs, rom mTavrobisaTvis 
undoblobis gamocxadeba da axali mTavrobis SemadgenlobisaTvis ndobis gacxadeba, 
unda Tavsdebodes, eqceodes erTiani kenWisyris farglebSi rac ganxorcielebuli 
sakonstitucio cvlilebiT sruladaa ugulebelyofili. dasasruls, am yovelives, 
calsaxad, mTavrobis gadadgoma unda mohyves, viTarca erTaderTi logikur-samarT-
lebrivi Sedegi. rogorc aRvniSneT, aucilebelia yvela am tipis problemur saki-
Txze damatebiT gamaxvildes yuradReba, raTa 2013 wels, rodesac cvlileba-damate-
bani samarTlebrivad amoqmeddeba, rbilad rom vTqvaT, gauTvaliswinebeli Sedegebi 
ar miviRoT.

ndoba-undoblobasTan dakavSirebuli msjeloba da analizi unda davasruloT 
kidev erTi konceptualuri Temis ganxilviT. sakiTxi saxelmwifos meTauris – pre-
zidentis mxridan undoblobis konstruqciuli votumis mimarT vetos gamoyenebis 
uflebamosilebas ukavSirdeba. erTmniSvnelovnad unda aRvniSnoT, rom xsenebuli 
cvlileba saerTod ar jdeba konstituciuri samarTlis logikaSi. faqtia, rom ms-
gavs samarTlebriv normasa da danawess, praqtikulad, analogs versad movuZebniT. 
miT ufro gaugebaria, SemdgomSi, saqarTvelos parlamentis mxridan vetos daZle-
visaTvis formulirebuli 3/5-iani umravlesoba. rogorc marTebulad aRniSnaven: 
mocemuli reformis mTeli simZime konstituciis im muxlebze modis, romlebic mTa-
vrobis ndobis (muxli 80) da undoblobis (muxli 81) mizanSewonilobas adgenen da 
aregulireben41.

mTlianobaSi, SegviZlia calsaxad ganvacxadoT, rom ndoba-undoblobisa da gan-
sakuTrebiT undoblobis konstruqciuli votumis meqanizmi sruliad Seusabamoa 
saerTo sakonstitucio standartis TvalsazrisiT. Sesabamisad, kidev erTxel xa-

41 oTar melqaZe, saqarTvelos konstituciuri samarTali(reformidan-reformamde), gamomcemloba universali, 
Tbilisi, 2011, gv.339.
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zgasmiT unda aRvniSnoT, rom, araTu sasurveli, aramed savaldebuloc kia, rom qvey-
nis umaRlesi warmomadgenlobiTi, sakanonmdeblo organo – parlamenti daubrundes 
mocemuli sakiTxis ganxilvas da sabolood moaxdinos problemaTa sistemuri da or-
ganuli srulyofa. am kuTxiT analizisas, sagulisxmoa is garemoebac, rom umaRles 
kanonmdebels jer kidev aqvs sakmarisi dro, sanam 2010 wlis 15 oqtombers miRe-
buli cvlileba-damatebani oficialurad, samarTlebrivad amoqmeddeba.

axla ki ganvixiloT saxelmwifo xelisuflebis organizaciis sakiTxi centralur 
doneze da SevexoT klasikuri sakonstitucio triadis samive ganStoebas. daviwyoT 
sakanonmdeblo xelisuflebasTan dakavSirebuli cvlileba-damatebebis mimoxilviT.

konstituciis saerTo, zogadi analizi cxadyofs im faqts, rom 2004 wlis Teber-
valSi ganxorcielebuli cvlilebebisagan gansxvavebiT, umaRlesi warmomadgenlo-
biTi, sakanonmdeblo organos – parlamentis uflebamosilebani da politikur-sa-
marTlebrivi wona aSkarad gaizarda. naTelia, rom mkafiod Camoyalibda umaRlesi 
sakanonmdeblo organos roli saxelmwifos sagareo veqtoris da, gansakuTrebiT, 
saerTaSoriso urTierTobebis fundamentur TemebTan dakavSirebiT. xsenebuli ki, 
realizaciis gzaze, umaRlesi kanonmdeblis mxridan, saerTaSoriso xelSekrule-
bebisa da SeTanxmebebis ratificirebis, denonsirebisa da gauqmebis samarTlebriv 
berketebs gulisxmobs iseT viTarebaSi, rodesac saqarTvelos mTavroba an qveynis 
prezidenti mimarTavs parlaments.

udavod misasalmebelia impiCmentis samarTlebrivi proceduris dazustebis saki-
Txi. xazgasasmeli ki, am mxriv, parlamentis rogorc mTavari politikur-samarT-
lebrivi aqtoris uflebamosilebani da maTi simyarea. bunebrivia, sasamarTlo 
xelisuflebis da, konkretulad, sakonstitucio sasamarTlos uflebamosilebas, 
zemoTqmuli legaluri proceduris farglebSi, damoukideblad mimovixilavT.

calke aRniSvnis Rirsia,, sagamoZiebo da sxva droebiTi komisiebis Seqmnis sakiTxi 
da regulacia. saqarTvelos uzenaesi kanonisa da saqarTvelos parlamentis regla-
mentis Tanaxmad, romelic kanonis Zalis mqone sakanonmdeblo, normatiuli aqtia, 
Seicvala xsenebuli komisiebis SeqmnisaTvis saWiro parlamentis wevrTa raodenoba. 
ufro zustad, Seqmnis iniciatorTa 1/4 gamoicvala 1/5-iani sakonstitucio danawe-
siT. amasTan, ganmtkicda samarTlebrivi norma, romlis Tanaxmadac, droebiT komi-
siaSi saparlamento umravlesobis warmomadgenloba ar unda aRematebodes komisiis 
wevrTa saerTo raodenobis naxevars. Cveni mxriv, SegviZlia ganvacxadoT, rom moce-
muli regulacia udavod wingadadgmuli nabijia sistemis srulyofis TvalsazrisiT.

rac Seexeba saqarTvelos organul kanonTan dakavSirebul samarTlebriv Tu po-
litikur peripetiebs, migvaCnia, rom xsenebuli samarTlebrivi aqtis konstituciur 
sivrcesa da sistemaSi SenarCuneba misaRebi da marTebuli nabijia. samarTlebrivi 
usafrTxoebisa da naCqarevi sakanonmdeblo regulaciebis Tavidan acilebis erT-
erTi saSualeba da berketi SeiZleba swored zemoxsenebuli meqanizmi iyos. amasTan 
vfiqrobT, rom ZiriTadi kanoniT gawerili organuli sakiTxebi, sworedac rom Sesa-
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tyvisi normatiuli aqtiT unda ganisazRvros, romelsac, bunebrivia, Cveulebrivi 
mimdinare kanonebisagan gansxvavebuli normatiuli ierarqia da miRebis samarTle-
brivi wesi eqneba.

saboloo jamSi, SesaZlebelia aRiniSnos, rom parlamentis politikur-samarTle-
brivi wona calsaxad gazrdilia. am kuTxiT pozitiuri sakanonmdeblo dinamika uda-
vod TvalSi sacemia. TumcaRa saxelmwifos umaRlesi warmomadgenlobiTi organos 
saqarTvelos mTavrobasTan urTierTmimarTebis sakiTxebi da, gansakuTrebiT, ndoba-
undoblobis meqanizmi, romelzedac jerovnad gavamaxvileT yuradReba, dasaxvewia, 
radgan sabolood gaZlierdes parlamentis, rogorc aRmasrulebeli xelisuflebis 
makontrolebeli organosa da saxelisuflebo Stos kompetenciebi.

Zireulad Seicvala qveynis aRmasrulebeli xelisuflebisa da saxelmwifos me-
Tauris – prezidentis uflebamosilebani. saqarTvelos saxelmwifos meTauris ins-
tituciasTan dakavSirebuli cvlileba-damatebani calsaxad mowmobs im faqts, rom 
arsebiTad icvleba xsenebuli konstituciuri statusis mqone subieqtis urTierTmi-
marTeba da uflebamosileba. erTi mxriv, saqarTvelos mTavrobasa da, meore mxriv, 
qveynis umaRles warmomadgenlobiT, sakanonmdeblo organos – parlamentTan mimar-
TebaSi. naTelia da eWvs ar iwvevs is faqti, rom saxelmwifos meTauris uflebamo-
silebaTa speqtri mcirdeba da sabolood ganxorcielebuli cvlilebebiT, saqarT-
velos sakonstitucio sistemis warmmarTvel aqtorad premier-ministri yalibdeba.

detalurad mimovixiloT prezidentis institutTan dakavSirebuli cvlileba-da-
matebaTa regulaciuri aspeqtebi. cvlilebamdeli variantiT, prezidentad SesaZ-
lebelia arCeuliyo piri, romelic iyo dabadebiT saqarTvelos moqalaqe, amasTan, 
miRweuli iyo 35 wlis asaks da 15 weli cxovrobda saqarTveloSi. reformaciis Se-
degad, mocemuli danawesidan saerTod amoiRes dabadebiT saqarTvelos moqalaqeo-
bis moTxovna da Secvales binadrobis cenzTan dakavSirebuli vadebi. xazgasasmelia 
is faqti, rom mocemuli reformac damatebiT gaazrebas saWiroebs. vfiqrobT, mkvi-
dri moqalaqeobis sakiTxi ar gaxlavT rigiTi Tema. Sesabamisad, upriani iqneba, Tuki 
Zveli regulacia SenarCundeba. Cveni mixedulebiT, es yovelive damatebiT sakonsti-
tucio garantiebs Seqmnis saxelmwifos meTauris arsobrivi funqciidan gamomdinare.

TiTqmis mTlianadaa Secvlili prezidentis samarTlebriv statusTan dakavSire-
buli normebi. am mxriv, Temis gaazrebisas aucilebelia aRiniSnos, rom prezidents 
aRar gaaCnia uflebamosileba, warmarTos da ganaxorcielos saxelmwifos saSinao da 
sagareo politika. uTuod aRniSvnas da misalmebas imsaxurebs is faqti, rom bolos 
da bolos saxelmwifos meTaurs aRar eqneba ufleba, SeaCeros an gaauqmos mTavro-
bisa da aRmasrulebeli xelisuflebis dawesebulebaTa samarTlebrivi aqtebi, Tu 
isini ewinaaRmdegebian saqarTvelos konstitucias, saerTaSoriso xelSekrulebebsa 
da SeTanxmebebs, kanonebsa da prezidentis normatiul aqtebs. 

am yovelivesTan erTad, saxelmwifos meTaurs CamoerTva uflebamosileba, sakuTa-
ri iniciativiT an qveynis uzenaesi kanoniT gaTvaliswinebul sxva SemTxvevebSi, ga-
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daayenos mTavroba da daiTxovos Tavdacvis, Sinagan saqmeTa da iusticiis ministrebi. 
saqarTvelos konstituciidan amoRebulia is normac, romlis Tanaxmadac, saqarTve-
los umaRles aRmasrulebel organos – mTavrobas, prezidentis Tanxmoba sWirde-
boda saxelmwifo biujetis proeqtis parlamentSi wardgenasTan dakavSirebiT.

ganxorcielebuli reformiT saqarTvelos sakonstitucio sivrceSi damkvidrda 
axali da metad saintereso samarTlebrivi meqanizmi da instituti kontrasignacia. 
konstituciis axali redaqciis mixedviT, prezidentis samarTlebrivi aqtebis didi 
nawili saWiroebs premier-ministris winaswar Tanxmobas anu Tanaxelmoweras. uzenaes 
kanonSi detaluradaa gawerili,yvela is samarTlebrivi aqti, romelic kontrasi-
gnacias saWiroebs. amasTan, sakonstitucio danawesis Tanaxmad, prezidentis samarT-
lebrivi aqti, romelic Tanaxelmoweras anu kontrasignacias iTxovs, qveyndeba da 
samarTlebriv Sedegebs warmoSobs mxolod kontrasignaciis SemTxvevaSi. erTader-
Ti, rac zemoTqmuli institutis analizisas SegviZlia aRvniSnoT, samarTlebrivi 
usafrTxoebis, koordinaciisa da TanamSromlobis sakiTxebia saxelmwifos meTaursa 
da aRmasrulebel xelisuflebas Soris. bunebrivia, mocemuli institucia, Tavisi ma-
terialuri regulaciiT udavod imsaxurebs mowonebasa da pozitiur gamoxmaurebas.

prezidentis institutis mimoxilvis dasasruls, kidev erT problemur Temas Se-
vexebiT. sakiTxi saxelmwifos meTauris partiul kuTvnilebasa da Tanamdebobriv 
SeTavsebas exeba. erTmniSvnelovnad wingadadgmul nabijad migvaCnia prezidenti-
arbitris koncefciis Semotana qarTul sakonstitucio sivrceSi. Sesabamisad, eWvs 
ar iwvevs regulacia, romlis Tanaxmadac, qveynis prezidents aRar SeeZleba par-
tiuli postisa da Tanamdebobis SeTavseba. daskvnisa da Sejamebis saxiT ki SegviZ-
lia aRvniSnoT, rom mTlianobaSi, saxelmwifos meTaurTan dakavSirebuli cvlile-
ba-damatebani calsaxad wingadadgmuli nabijia sistemis saboloo srulyofisa da 
konstruirebis gzaze.

sakonstitucio cvlilebaTa Sedegad, axleburadaa Camoyalibebuli aRmasrule-
beli xelisuflebis umaRlesi organos – mTavrobis kompetenciebi da statusi. uze-
naesi kanonis Tanaxmad, saqarTvelos mTavroba aris aRmasrulebeli xelisuflebis 
umaRlesi organo, romelic axorcielebs qveynis saSinao da sagareo politikas. mTa-
vroba angariSvaldebulia mxolod saqarTvelos parlamentis winaSe. rac Seexeba 
saxelmwifos meTaurs, mis winaSe umaRlesi aRmasrulebeli organos angariSvalde-
buleba gamoiricxa da prezidents mxolod calkeul sakiTxTa dasmisa da mTavrobis 
sxdomaze ganxilvaSi monawileobis ufleba gaaCnia.

mTavroba konstituciisa da sxva sakanonmdeblo aqtebis safuZvelze da maT Se-
sasruleblad iRebs dadgenilebasa da gankargulebas, romlebsac xels awers pre-
mier-ministri romelic mTavrobis meTauria da gansazRvravs mTavrobis saqmianobis 
mimarTulebebs. amasTan, axorcielebs mTavrobis wevrTa saqmianobis koordinaciasa 
da kontrols. premieri Tanamdebobaze niSnavs da aTavisuflebs ministrTa kabinetis 
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wevrebs – ministrebs. misi gadadgoma an uflebamosilebis Sewyveta iwvevs mTeli 
samTavrobo kabinetis uflebamosilebis Sewyvetas.

zemoaRniSnul sakiTxebTan erTad, mTavroba uflebamosilia, mimarTos qveynis 
umaRles warmomadgenlobiT, sakanonmdeblo organos – parlaments saerTaSoriso 
xelSekrulebaTa da SeTanxmebaTa ratificirebis, denonsirebisa da gauqmebis Tao-
baze. am yovelives emateba iseTi mniSvnelovani samarTlebrivi berketi, rogori-
caa umaRlesi aRmasruleblis uflebamosileba, mosTxovos saqarTvelos prezidents 
parlamentis riggareSe sesiisa Tu sxdomis mowveva.

mTlianobaSi naTelia, rom mTavrobis kompetenciuri arsenali da uflebamosile-
baTa speqtri calsaxad gazrdili da gafarToebulia. Tuki 2004 wlis sakonstitu-
cio cvlilebaTa analizisas mravlad Cndeboda kiTxvebi mTavrobis kompetenciasa 
da damoukideblobasTan dakavSirebiT, mocemuli reformaciiT, xsenebuli sakiTxebi 
mTlianad moixsna dRis wesrigidan.

aucilebelia SevexoT kidev erT ganxorcielebul cvlilebas, romlis mixedviTac, 
aRmasrulebeli xelisuflebis warmomadgenlobas saqarTvelos administraciul-
teritoriul erTeulebSi uzrunvelyofs saxelmwifo rwmunebuli – gubernatori. 
konstituciis Tanaxmad, saxelmwifo rwmunebuls – gubernators Tanamdebobaze niS-
navs da Tanamdebobidan aTavisuflebs aRmasrulebeli xelisuflebis umaRlesi or-
gano – mTavroba. principulad, Tuki konstitucionalizmSi damkvidrebul koncef-
cias gaviTvaliswinebT, imTaviTve cxadi gaxdeba, rom zemoTqmuli instituti Tavisi 
arsiTa da bunebiT, udavod, aRmasrulebeli xelisuflebis-mTavrobis struqturuli 
erTeuli gaxlavT.

erTgvari Sejamebis kuTxiT, SegviZlia ganvacxadoT, rom parlamentis, preziden-
tisa da mTavrobis statutebi gvaZleven imis Tqmis saSualebas, rom gaZlierebulia 
parlamentis da mTavrobis kompetenciaTa nusxa. prezidentis uflebamosilebani ki 
praqtikulad formalur meqanizmebsa da berketebs moicavs. imisaTvis, rom ganxilu-
li sakonstitucio sistema srulad pasuxobdes parlamentarizmisa da, ufro zustad, 
racionalizebuli parlamentarizmis paradigmebs, aucilebelia mTavrobisa da par-
lamentis urTiermimarTebis racionaluri reglamentacia. amasTan, ndoba-undoblo-
bis da, gansakuTrebiT, undoblobis konstruqciuli votumis meqanizmis sistemuri 
srulyofa da daxvewa.

mimoxilva ganvagrZoT sakonstitucio triadis mesame wevrze saubriT. sasamarT-
lo xelisuflebas 2004 wlis msgavsad, yvelaze naklebi cvlileba Seexo. TumcaRa 
ganxorcielebuli cvlileba-damatebani udavod imsaxurebs yuradRebas. mTavari 
sakiTxi ki, mocemul SemTxvevaSi, sasamarTlo xelisuflebis ganmaxorcielebeli 
uzenaesi organos statuss ukavSirdeba. reformis Tanaxmad, saqarTvelos uzenaesi 
sasamarTlo aris sakasacio sasamarTlo. xolo sakonstitucio sasamarTlo gaxda 
impiCmentis samarTlebrivi proceduris ganmsjeli erTaderTi organo. xsenebuli 
sferodan mTlianad amoiricxa uzenaesi sasamarTlos uflebamosileba.



82

karlo godolaZe

kanonmdebelma Secvala mosamarTleTa asakobrivi cenzis regulirebac. Tuki 2005 
wels ganxorcielebuli cvlilebiT saerTo sasamarTloebis mosamarTleTa asako-
brivi cenzi 30-dan 28 wlamde Semcirda, mocemuli reformaciiT Tavdapirveli mdgo-
mareoba aRdga. 

kidev erTi cvlileba Tanamdebobaze mosamarTleTa uvadod gamwesebas ukavSir-
deba. bunebrivia, zemoTqmuli calsaxad marTebuli nabijia da didwilad Seuwyobs 
xels sasamarTlo sistemis damoukideblobis ganmtkicebas. dasasruls gvinda Se-
vexoT sakonstitucio sasamarTlos Tavmjdomaris gadarCevasTan dakavSirebul as-
peqts. konstituciidan amoRebul iqna danawesi erTi da igive piris xelmeored aur-
CevlobasTan dakavSirebiT ramac garkveuli legitimuri kiTxvebi dabada. TumcaRa 
Cveni Rrma rwmeniT, mocemuli regulacia namdvilad ar gaxlavT umTavresi pro-
blema, Sesabamisad, SesaZlebelia xsenebuli norma garkveul racionalur CarCoebSi 
jdebodes.

centralur doneze saxelmwifo saxelisuflebo triadis mimoxilvisas gverds 
ver avuqcevT iseT mniSvnelovan sakiTxs, rogoric saxelmwifo finansebi da maTi 
kontrolia. zemoT xsenebuli kuTxiT analizisas unda xazgasmiT aRiniSnos, rom 
yvela is problemuri danawesi, romelic 2004 wels Camoyalibda, mTlianad Seicvala 
da gadaisinja.

upirves yovlisa, gamosayofia mTavrobis uflebamosileba parlamentis komitete-
bTan ZiriTadi monacemebisa da mimarTulebebis ganxilvis Semdgom, qveynis umaRles 
warmomadgenlobiT, sakanonmdeblo organos warudginos saxelmwifo biujetis 
proeqti. amasTan, biujetis wardgenis uflebamosileba mTavrobis eqskluziur pre-
rogativaSi Sedis. gamoiricxa saqarTvelos prezidentis mxridan, parlamentis mier 
saxelmwifo biujetis daumtkiceblobis SemTxvevaSi, qveynis umTavresi finansuri 
dokumentis dekretiT damtkicebis wesi, rac udavod misasalmebeli da wingadadg-
muli nabijia. aqve xazgasasmelia is faqtic, rom, Tuki umaRlesi sakanonmdeblo or-
gano ver moaxerxebs wardgenili saxelmwifo biujetis 3 (sami) Tvis vadaSi miRebas, 
maSin saxelmwifo xarjTa da valdebulebaTa Sesruleba ganxorcieldeba wina wlis 
sabiujeto monacemebisa da parametrebis mixedviT. xsenebuli regulaciac, Tavisi 
arsiT, yovelmxriv misaRebia da srulad Seesabameba konstitucionalizmSi farTod 
damkvidrebul postulatebs.

miuxedavad pozitiuri sakanonmdeblo dinamikisa, arsebobs rigi seriozuli pro-
blemebi saxelmwifo finansebTan dakavSirebiT. aucilebelia, movixmoT veneciis 
komisiis eqspertTa sagulisxmo daskvna, romelSic xazgasmulia mTavrobisa da par-
lamentis uflebrivi urTierTmimarTebis problema. ufro zustad, umaRlesi sa-
kanonmdeblo organos SezRudva saxelmwifo biujetTan dakavSirebul sakiTxebSi. 
parlamentis uunaroba, Secvalos biujetis proeqti da moaxdinos misi raimenairi 
revizia, agreTve aRmasrulebeli xelisuflebis uflebamosileba mimdinare sabiu-
jeto xarjebis cvlilebis damtkicebis Taobaze.
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rogorc cvlileba-damatebaze momuSave eqspertTa jgufi marTebulad aRniSnavs, 
namdvilad xelsayreli iqneboda umaRlesi warmomadgenlobiTi, sakanonmdeblo 
organos – parlamentis mniSvnelobis gazrda saxelmwifo biujetTan dakavSirebul 
sakiTxebSi. mTlianobaSi, winare sakiTxis analizi damatebiT gvarwmunebs imaSi, rom 
saqarTvelos mTavrobis kompetenciuri arsenali Zalian farToa. Sesabamisad, yvela 
sazomiT naTelia, rom sakonstitucio veqtori swored aRmasrulebeli xelisufle-
biskenaa gadaxrili. es yovelive ki saxelisuflebo disbalansis seriozul safrTxes 
qmnis.

mimoxilvis dasasruls vecdebiT, SeZlebisdagvarad detalurad gavaanalizoT 
saxelisuflebo vertikaluri veqtori da adgilobrivi TviTmmarTvelobis mniSvne-
lovani sakiTxebi. ramdenadac samecniero literaturaSi marTebulad aRniSnaven, 
2010 wels ganxorcielebuli konstituciuri reformis erT mniSvnelovan pozitivad 
is unda miviCnioT, rom Seivso saqarTvelos konstituciis erTi xarvezi da adgilo-
brivi TviTmmarTvelobis sistema saxelmwifo mmarTvelobis ierarqiuli konstruq-
ciis srulfasovan fuZemdeblur komponentad aris warmodgenili42. municipalizmTan 
dakavSirebuli sakiTxebi damoukideblad uzenaesi kanonis calke TaviT mowesrigda.

saqarTvelos konstituciis Tanaxmad, adgilobrivi TviTmmarTvelobis warmo-
madgenlobiTi organo – sakrebulo airCeva TviTmmarTveli erTeulis teritoriaze 
registrirebuli saqarTvelos moqalaqeebis mier pirdapiri, sayovelTao, Tanaswori 
saarCevno uflebis safuZvelze, faruli kenWisyriT. aqvea gawerili, rom TviTmmar-
Tveli erTeulis gauqmebas an administraciuli sazRvrebis gadasinjvas, win unda 
uswrebdes TviTmmarTvel erTeulTan konsultaciebi. rac Seexeba uflebamosile-
baTa sakiTxs, ermaneTisagan gaimijna saxelmwifo organoTa da TviTmmarTvelobis 
uflebani. sakuTriv TviTmmarTveli erTeulis uflebamosilebani ki sakuTari da 
delegirebul uflebaTa nakrebiT ganisazRvra. 

misasalmebelia is faqti, rom am ukanasknel, anu saxelmwifo organoebis mxri-
dan uflebamosilebaTa delegirebis SemTxvevaSi, zemoTqmuli samarTlebrivi pro-
cedura xorcieldeba, sakanonmdeblo aqtebis, agreTve xelSekrulebis safuZvelze, 
mxolod Sesabamisi materialuri da finansuri resursebis gadacemiT. aranair eWvs 
ar iwvevs is, rom, Tuki realurad damoukidebeli da myari municipaluri struq-
turebis Camoyalibeba gvsurs, romlebic efeqturad Seasruleben TavianT funqciebs, 
maSin aucilebelia swored konstituciur doneze ganisazRvros adgilobrivi TviTm-
marTvelobis finansuri da sxva saxis garantiebi.

xsenebuli kuTxiT analizisas ki, mniSvnelovania gamovyoT rigi municipaluri ga-
rantiebis sakiTxebisa. upirveles yovlisa, es yovelive qonebriv da finansur berke-
tebs exeba. aranakleb mniSvnelovania TviTmmarTveli erTeuli organoebis mxridan 
sakuTari kompetenciis farglebSi miRebuli gadawyvetilebebis savaldebuloobisa 

42 oTar melqaZe, miTiTebuli naSromi, gv.312.
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da samarTlebrivi boWvis sakiTxi imave erTeulis teritoriaze. dasasruls, gverds 
ver avuvliT adgilobrivi TviTmmarTvelobis organoebis saqmianobaze saxelmwifo 
zedamxedvelobis meqanizms. romlis mTavari daniSnuleba da mizani sworedac rom 
adgilobrivi TviTmmarTvelobis normatiuli aqtebis, saqarTvelos kanonmdeblo-
basTan Sesabamisobis uzrunvelyofa da delegirebuli uflebamosilebis jerovani 
ganxorcielebaa.

konstituciur doneze gaiwera TviTmmarTvelobis aRmasrulebeli organoebis 
angariSvaldebulebis sakiTxi municipaluri warmomadgenlobiTi organoebis winaSe. 
amasTan, ganmtkicda iseTi mniSvnelovani konstituciuri meqanizmi da berketi, rogo-
ric saqarTvelos sakonstitucio sasamarTlosadmi mimarTvis uflebaa.

sakonstitucio damatebis mixedviT, TviTmmarTveli erTeulis warmomadgenlo-
biTi organo – sakrebulo im subieqtTa Sorisaa, romelTa sarCelisa Tu wardgi-
nebis safuZvelze, normatiuli aqtebis konstituciurobis sakiTxs ganixilavs sa-
konstitucio iusticiis ganmaxorcielebeli organo – saqarTvelos sakonstitucio 
sasamarTlo. am yovelivesTan erTad, saqarTvelos uzenaesi kanoniT gansazRvrulia, 
rom konstituciuri marTlmsajulebis ganmaxorcielebeli organo, TviTmmarTveli 
erTeulis warmomadgenlobiTi organos – sakrebulos sarCelis safuZvelze ixilavs 
normatiuli aqtebis konstituciurobis sakiTxs, konstituciis meSvide prima TaviT 
gansazRvrul danawesebTan mimarTebiT.

ramdenadac vxedavT, cvlileba-damatebaTa municipaluri nawili namdvilad im-
saxurebs mowonebasa da gaweuli samuSaos danaxvas. miuxedavad amisa, erTgvari Se-
jamebis saxiT, kvlavac veneciis komisiis (evropuli komisia samarTlis meSveobiT 
demokratiis dasacavad) evropel eqspertTa sagulisxmo daskvnas movixmobT. 

rogorc isini piruTvnelad aRniSnaven, aRniSnuli cvlilebebis Sedegad, konsti-
tuciis ganmtkicebis done ar aris sakmarisi. konstituciis doneze unda daregu-
lirdes zogierTi mniSvnelovani sakiTxi, romlis Seusruleblobis SemTxvevaSi, 
adgilobrivi TviTmmarTvelobis zemoaRniSnul fundamentur principebs ar eqneba 
sakmarisi dacva da sakonstitucio sasamarTlo ar dauSvebs sakmarisad cxad kri-
teriumebs, raTa gadawyvitos kompetenciaTa gansazRvrasTan dakavSirebiT warmo-
Sobili konfliqtebi da sxva saxis dapirispirebebi saxelmwifosa da adgilobrivi 
TviTmmarTvelobis warmomadgenlebs Soris43.

43 iqve, gv.315-316.
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V. daskvna

saqarTvelos saxelmwifoSi ganxorcielebul sakonstitucio cvlileba-damateba-
Ta saerTo analizi da ganxilva iZleva imis Tqmis myar safuZvels, rom qveynis uze-
naes kanonSi Sesuli cvlilebebi politikuri miznebiTaa ganpirobebuli. ramdenadac 
Cans, Zlieri da maRali legitimaciis mqone xelisuflebani Znelad da, ramdenadac 
saerTo politikur-samarTlebrivi sivrcis analizi gviCvenebs, xSir SemTxvevaSi, 
saerTod ugulebelyofen konstitucionalizmis doqtrinasa da konceptualur arss.

winare daskvna SegviZlia Tamamad gavavrceloT rogorc 1999, ise Semdgomi wlebis 
sakonstitucio cvlilebaTa mimarT. rac Seexeba 2010 wlis sakonstitucio reformis 
sakiTxs, jerjerobiT ase erTmniSvnelovani mtkiceba xsenebul reformaciasTan dakav-
SirebiT gaWirdeba, vinaidan cvlileba-damatebaTa udidesi nawilis samarTlebrivi 
amoqmedeba 2013 welsaa dagegmili. Sesabamisad, xsenebuli reformis yvela aspeqtis 
jerovani Sefaseba mxolod maTi realurad amoqmedebis Semdeg iqneba SesaZlebeli.

Sors wagviyvans problemis gamomwvev mizezebze saubari, aki aRvniSneT kidec, 
rom am yovelives gamokvlevas fundamenturi da interdisciplinuri kvleva-Zieba 
sWirdeba. miuxedavd amisa, SegviZlia davaskvnaT, rom mizezTa saTave isev qarTul 
sazogadoebaSi unda veZioT. cxadia, rom, Tuki sistemis konstituciuri paradig-
mebiT boWva gvsurs, aucilebelia amaRldes moqalaqeobrivi TviTSegneba, gnebavT, 
politikur-samarTlebrivi kulturis done. rogorc cnobili amerikeli mkvlevari 
dik hovardi konstituciebis saganmanaTleblo mniSvnelobasTan dakavSirebiT aR-
niSnavs: moqalaqeobrivi ganaTleba aucilebelia konstitucionalizmis sijansaRisa-
Tvis. xalxi, romelsac ar esmis Tavisufali mmarTvelobis formis cneba, naklebad 
sarwmunoa, rom SeinarCunebs mis qmediTunarianobas. konstitucionalizmi eyrdnoba 
gaTviTcnobierebuli masis princips44.

naTelia, rom manam, sanam konstituciuri saxelmwifos erT-erTi umTavresi burji, 
samoqalaqo sazogadoeba ar iqneba bolomde konstruirebuli, Znelia, Tu saerTod 
gamoricxuli ar aris, visaubroT konstitucionalizmis koncefciis realizaciasa 
da praqtikul implementaciaze. rogorc 1776 wlis virjiniis adamianis uflebaTa 
deklaracia acxadebs: arc erTi Tavisufali mmarTvelobis forma an Tavisuflebis 
sikeTe ar SeiZleba SenarCunebuli iyos romelime eris mier, Tu mkacrad ar iqneba 
daculi kanoniereba, zomiereba, sifxizle, yairaTianoba, zneobrioba da fundamen-
turi principebisaken xSirad mibruneba. saqme is aris, rom aRniSnuli Seexeba ara 
marto meTvramete saukunes, igi dResac aqtualuria45.

44 respublika: saparlamento Tu saprezidento. Tbilisi, 1996, gv.63.
45 iqve, gv.64.
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    Sesavali

2006 wlis martSi „niu-iork Taimsi“1 iuwyeboda, rom avRanel mamakacs sasikvdilo 
ganaCeni emuqreboda sarwmunoebisagan gandgomis danaSaulisaTvis – igi ganudga is-
lams da qristianoba miiRo. rogorc cnobili gaxda, amerikis SeerTebuli Statebis 
saxelmwifo mdivanma mouwoda avRaneTis prezidents, moeTxova am saqmeze „lmobieri 
gadawyvetilebis“ miReba, xolo avRaneTis uzenaesi sasamarTlos Tavmjdomarem ga-
moxata Tavisi ganzraxva, daecva sakuTari damoukidebloba da winaaRmdegoba gaewia 
am saqmeze gadawyvetilebis miRebasTan dakavSirebuli nebismieri CarevisaTvis2.

Cveni sasamarTlo kulturisaTvis SeuZlebelia imis gaTviTcnobiereba, rom ada-
mians SeiZleba daemuqros sasikvdilo ganaCeni religiasTan dakavSirebuli piradi 
Sexedulebis gamo. magram aba ras fiqrobT mosamarTleze, romelic kanonis safuZ-
velze gadawyvetilebis damoukideblobas moiTxovs aseT SemTxvevaSi? sasamarTlos 
damoukidebloba zogadad liberaluri demokratiis arsebiT damaxasiaTebel Tvise-
bad aRiqmeba3, anu Cven ar gvinda, rom mosamarTleebma ganaxorcielon sakuTari 
damoukidebloba kanonis ganmartebisas da gamoyenebisas? pasuxi am kiTxvaze araer-
Tgvarovania. diax, Cven gvinda, rom mosamarTleebma isargeblon damoukideblobiT 
saqmeebis ganxilvisas, magram ise, rom Zalze damoukideblebic ar iyvnen. mosamarTle 
namdvilad unda iyos angariSvaldebuli sazogadoebis, gansakuTrebiT ki demokra-
tiuli institutebis winaSe. sinamdvileSi, vinaidan sasamarTloebis roli mTel 
msoflioSi gaizarda, qveynebis sul ufro mzardi raodenobis winaSe dgeba is pro-
blema, romelsac profesori alan patersoni mokled aRwers rogorc ,,sasamarTlos 
damoukideblobasa da sasamarTlos angariSvaldebulebas Soris arsebuli aSkarad 
dauZleveli daZabulobis paradoqsul situacias“4.

marTlac, am ori principis saTanado balansis damyareba iSviaTad aris SesaZle-
beli da es ramdenime konteqstSia aSkara, gansakuTrebiT, Tu ganvixilavT sakonsti-
tucio da uzenaesi sasamarTloebis mosamarTleTa SerCevis modelebsa da proce-
durebs. xSirad is, Tu rogor xdeba mosamarTleTa samuSaod ayvana, ar aris mxolod 
administraciuli mocemuloba, romelic zegavlenas axdens mxolod sasamarTlos 
socialur da profesiul Semadgenlobaze, igi aseve is elementia, romelic moqme-

1 a. elioti, „qabulSi, testi SariaTze“ (Elliott, A. “In Kabul, a Test for Shariah”) http://www.nytimes.com/2006/03/26.
2 h. kriceri, „kanoni ubralod politikis gagrZelebaa sxvadasxva saSualebiT: amerikel mosamarTleTa SerCeva 
ocdameerTe saukuneSi“ (Kritzer, H. “Law is the mere continuation of politics by different means: American judicial selection in the 
twenty-first century”) , DePaul Law Review, (2007): 423.
3 p. raseli, „sasamarTlos damoukideblobis zogadi Teoriis mimarTulebiT“, sasamarTlos damoukidebloba 
demokratiis xanaSi (Russell, P. “Toward a General Theory of Judicial Independence”), Judicial Independence in the Age of Democracy. 
Eds. P. H. Russell and D. O’Brien. Charlottesville: University Press of Virginia, 2001: 1.
4 a. patersoni, „mosamarTleTa daniSvnis Sotlandiuri sabWo: axali Rvino Zvel boTlebSi?“ mosamarTleTa 
daniSvna sasamarTlos Zalauflebis epoqaSi: kritikuli perspeqtivebi msoflios masStabiT (Paterson, A. “The 
Scottish Judicial Appointment Board: New Wine in Old Bottles?”) Appointing Judges in an Age of Judicial Power: critical perspectives from 
around the world. Eds. P. Russell and K. Malleson. Toronto, Buffalo: University of Toronto Press, 2006.
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debs im urTierTobebzec, romlebsac sasamarTlo sistema amyarebs sxva politikur 
moTamaSeebTan, upirveles yovlisa, xalxTan da politikur instituciebTan. rogorc 
herbert kricerma aSS-Tan dakavSirebiT aRniSna: „Cven fundamenturi winaaRmdegoba 
gvaqvs samarTlis rolze politikaSi da politikis rolze samarTalSi da es cxadi 
xdeba Cveni ambivalenturi damokidebulebiT imisadmi, Tu ra saxiT varCevT da vasa-
qmebT mosamarTleebs“5.

Cveulebriv, rodesac uzenaes da sakonstitucio sasamarTloebze vlaparakobT, 
Cven vexebiT sasamarTlos mier saqmeebis ganxilvis praqtikas da iSviaTad Seviswa-
vliT sasamarTloebis struqturas da imas, Tu ra saxiT SeuZlia am struqturas ze-
moqmedebis moxdena maT funqcionirebaze. sinamdvileSi sakonstitucio sasamarTlos 
mosamarTleTa SerCevis procedurebi Seicavs normebs, romlebic mniSvnelovani fa-
seulobebis matarebelia, faseulobebisa, romlebsac SeswevT unari, zegavlena moax-
dinon sasamarTloTa statuszec da rolzec sakonstitucio wyobaSi. amis Sedegi is 
aris, rom mosamarTleTa SerCevis procesi ar aris neitraluri procedura: normebi, 
romlebic mosamarTleTa SerCevas exeba, iseve, rogorc sistemis yvela pozitiuri 
norma, faseulobis matarebelia. rogorc J.h.h. uailerma aRniSna: „naTelia, rom ar 
arsebobs neitraluri mdgomareoba or variants Soris“6. mosamarTleTa SerCevis 
meTodi fesvgadgmulia ufro farTo konteqstSi, romelic moicavs sxvadasxva pirs, 
jgufsa da politikur institucias, romlebsac zemoqmedebis moxdena SeuZliaT sa-
samarTlos damoukideblobaze. marTlac, ekonomikaSi mosamarTleTa SerCeva gani-
sazRvreboda rogorc „endogenuri“ cvladi, anu cvladi, romelic sxva cvladebis 
funqcias warmoadgens.

am naSromSi mocemulia kargad cnobili xuTi qveynis sakonstitucio sasamarT-
loebis mosamarTleTa SerCevis procedurebis SedarebiTi analizi. sami maTgani 
(safrangeTi, italia da germania) misdevs samoqalaqo samarTlis tradiciebs, ori 
ki (amerikis SeerTebuli Statebi da gaerTianebuli samefo) – saerTo samarTli-
sas. Cven gvinda visaubroT im qveynebis „SerCeul jgufze“, romelTa gamocdilebaze 
dayrdnobiT gagviadvildeba sasamarTlos damoukideblobasa da mosamarTleTa anga-
riSvaldebulebas Soris urTierTkavSiris gaanalizeba.

msoflios qveynebis umravlesoba sakonstitucio sasamarTlos mosamarTleebs 
politikuri procedurebis meSveobiT irCevs, Tumca arc erTi maTgani ar misdevs 
„pirdapir“ demokratiul models7. sinamdvileSi isini, Cveulebriv, irCeven Suale-
dur modelebs, romlebic arsebiTad asaxaven erT-erTs Semdegi principebidan: da-
moukidebloba da angariSvaldebuleba. am ori principis Sinaarsi TiTqos naTelia, 

5 h. kriceri, „kanoni ubralod politikis gagrZelebaa sxvadasxva saSualebiT: amerikel mosamarTleTa SerCeva 
ocdameerTe saukuneSi“ (Kritzer, H. “Law is the mere continuation of politics by different means: American judicial selection in the 
twenty-first century”), cit., 423.
6 J.h.h. uaileri Un’Europa cristiana,Un saggio esplorativo. Milano: Giuffré, 2003: 68.
7 magaliTad,mosamarTleTa SerCevis procedurebi, rodesac mosamarTleebs pirdapir xalxi irCevs.
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magram es ase ar aris. erTi mxriv, mniSvnelovania imis gaTvaliswineba, rom, rodesac 
„sasamarTlos damoukideblobaze“ vlaparakobT, Cven vgulisxmobT rogorc gare, ise 
Sida damoukideblobas. rogorc es yvelasaTvis cnobilia, pirveli exeba mosamarT-
leTa damoukideblobas sxva sakonstitucio Zalauflebisgan, xolo meore mosamarT-
leTa damoukideblobas sxva mosamarTleebisgan. meore mxriv, rodesac „sasamarTlos 
angariSvaldebulebas“ exeba saqme, unda gaviTvaliswinoT, rom es gansxvavdeba mosa-
marTleTa „pasuxismgeblobisgan“. ukanaskneli, Cveulebriv, normebis darRvevidan 
wamoiWreba xolme (gansakuTrebiT davalianebis an gadasaxdelebis dakmayofilebas-
Tan dakavSirebiT). igi sruliad saziaroa da yovelTvis saboloo ar aris. amis sawi-
naaRmdegod, angariSvaldebulebis gaziareba SeuZlebelia da igi garkveuli saxiT 
zemoqmedebas axdens eTikasa da mmarTvelobaze (am mizezis gamo mas xSirad „saboloo 
pasuxismgeblobas“ uwodeben). dabolos, angariSvaldebuleba gulisxmobs „angariSis 
Cabarebis urTierTobas“ adamianebs Soris: am konteqstSi mosamarTle angariSval-
debuli unda iyos ara marto werilobiTi normebis safuZvelze, aramed adamianebis 
sazogadoebis da, Sesabamisad, demokratiuli institutebis mimarTac.

am or princips – damoukideblobas da angariSvaldebulebas, Cveulebriv, damx-
mare funqcia akisria. maT misdeven maTi unaris gamo – legitimuroba SesZinon sasa-
marTloebs. Tumca xSirad xdeba, rom sasamarTloebis legitimurobis sayrdenebis 
nacvlad isini „absolutur“ principebad iqceva xolme. sasamarTlos damoukideblo-
basTan dakavSirebiT risks warmoadgens sasamarTlos zedmetad daSoreba politi-
kuri konteqstidan da politikuri institutebisgan, da piriqiT, angariSvaldebule-
basTan dakavSirebuli riskia sasamarTlos zedmeti politizireba (da, Sesabamisad, 
politikuri partiebis zemoqmedebisTvis misi daqvemdebarebis gaadvileba). amgvari 
situaciebi xSirad ganapirobebs politikur kriziss da instituciur antagonizms.

am naSromSi gTavazobT iseTi instrumentebis dadgenas, romlebic iZleva insti-
tuciur krizisTan gamklavebis SesaZleblobas, romelic xSirad gamowveulia aseTi 
absolutizmebiT sakonstitucio sasamarTloebis Semadgenlobisa da maT wevrTa 
SerCevis wesebSi. Cveni azriT, am wesebma SeiZleba arsebiTi roli iTamaSon sasamarT-
loebis legitimurobis gazrdaSi, gansakuTrebiT sxva sakonstitucio uwyebebTan 
mimarTebaSi. am mizezebis gamo aucilebelia, saguldagulod gaanalizdes Semdegi 
eqvsi elementi: samarTlebrivi wyaroebi da gamWvirvaloba mosamarTleTa SerCe-
visas, mosamarTleTa raodenoba, profesiuli moTxovnebi da mosamarTleTa profe-
siuli gamocdileba, Tanamdebobaze yofnis xangrZlivoba, mosamarTleTa daniSvnaze 
uflebamosili organoebi, gansxvavebuli da Tanmxvedri azrebi.

yvela qveyanaSi, romelTa sistemebis analizsac gTavazobT, aRniSnuli elemen-
tebis srulad gaTvaliswineba mogvcems fundamentur informacias sakonstitucio 
samarTalsa da mmarTvelobis formas Soris urTierTkavSiris gasagebad.
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TiToeul qveyanaSi, romelTac qvemoT ganvixilavT, sakonstitucio da uzenaesi 
sasamarTloebis mosamarTleTa SerCevis procedurebi ZiriTadi kanonmdeblobiT 
aris gansazRvruli: es aris konstituciebi an konstituciis rangis aqtebi. amgvar 
midgomas mniSvneloba eniWeba da igi Seesabameba am sasamarTloebis konkretul sta-
tuss: sasamarTloTa struqtura asaxavs im „hibridul – marTlmsajulebas da poli-
tikas Soris – rols“8, romelsac yvela es sasamarTlo asrulebs. am sferoSi robert 
dalma9, erT-erTma yvelaze popularulma amerikelma mecnierma politikis sferoSi, 
aRniSna, rom „uzenaesi sasamarTlos ganxilva mxolod samarTlebriv instituciad 
amerikis politikur sistemaSi misi mniSvnelobisa da rolis dakninebas niSnavs“10. 
SesaZloa, imave mizezebis gamo, evropis qveynebis konstituciaTa Semqmnelma arCia 
mosamarTleTa SerCevis iseTi procedurebi, romlebic mxedvelobaSi iReben balanss 
politikur Zalebs Soris (rac instituciuri kompromisis naTeli magaliTia) da 
romelTac sakonstitucio legitimurobac aqvT.

Sesabamisad, safrangeTSi, rogorc viciT, sakonstitucio sabWos Semadgenlobas 
aregulirebs safrangeTis konstituciis 56-e muxli11. am normis Tanaxmad, sakonsti-
tucio sabWo Sedgeba cxra Cveulebrivi da ramdenime ex officio wevrisagan, romelTa 
raodenoba Seesabameba respublikis yofili prezidentebis raodenobas12. mxolod am 
ukanasknel mosamarTleebs ukaviaT Tanamdeboba sicocxlis bolomde13, maSin, rode-
sac sakonstitucio sabWos Cveulebrivi wevrebi Tanamdebobaze cxra wlis vadiT 
iniSnebian da am vadis ganaxleba ar xdeba.

8 i. meni, „mTavroba da politika dasavleT evropaSi“ (Meny, Y. Government and Politics in Western Europe). Oxford: Oxford 
University Press, 1990: 299.
9 robert alan dali (dab. 1915 wlis 17 dekembers), aris ielis universitetis politikuri mecnierebis gadamd-
gari namdvili profesori. swored ielis universitetSi moipova man 1940 wels doqtoris xarisxi politikur 
mecnierebaSi. igi iyo amerikis politikuri mecnierebis asociaciis prezidenti da erT-erTi yvelaze gamorCeu-
li mecnieri, vinc am sferoSi dRes muSaobs. dals xSirad uwodeben amerikis politikuri mecnierebis „dekans“. 
man es tituli moipova nayofieri weris da im faqtis gamo, rom bevri politikuri mecnieri hyavs aRzrdili.
10 r. dali, „gadawyvetilebebis miReba demokratiul qveyanaSi: uzenaesi sasamarTlo rogorc erovnuli poli-
tikis ganmsazRvreli“ (Dahl, R. “Decision-Making in a democracy: the Supreme Court as national policy- maker.”) Emory L. J. 50 
(2001): 582.
11 safrangeTis konstituciis 56-e muxli. „sakonstitucio sabWoSi Seva cxra wevri, romlebic Tanamdebobaze 
cxra wlis vadiT iniSnebian da am vadis ganaxleba ar xdeba. sakonstitucio sabWos wevrTa erTi mesamedis ganax-
leba yovel sam weliwadSi moxdeba. sam wevrs niSnavs respublikis prezidenti, sams – nacionaluri asambleis 
prezidenti da kidev sams – senatis Tavmjdomare.
	 garda zemoxsenebuli cxra wevrisa, respublikis yofili prezidentebi iqnebian sakonstitucio sabWos ex of-
ficio wevrebi sicocxlis bolomde.
	 Tavmjdomares daniSnavs respublikis prezidenti. xmaTa Tanabari raodenobis SemTxvevaSi Tavmjdomares eqne-
ba gadamwyveti xmis ufleba“.
12 Tumca mxolod yofilma prezidentebma oriolma da kotim isargebles am SesaZleblobiT. arc erT maT Sem-
dgom prezidents igi ar gamouyenebia.
13 Tumca mxolod yofilma prezidentebma oriolma da kotim isargebles am SesaZleblobiT. arc erT maT Sem-
dgom prezidents igi ar gamouyenebia.
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italiis konstituciis14 135-e muxli adgens, rom Corte Costituzionale unda Sedgebodes 
TxuTmeti wevrisagan da xuT-xuTi wevris daniSvnis uflebamosilebas aniWebs ita-
liis parlaments erTobliv sxdomaze, respublikis prezidents da Cveulebriv da 
administraciul uzenaes sasamarTloebs.

aSS-is konstituciiT, uzenaesi sasamarTlos wevrTa SerCevis procesi imarTeba 
erTaderTi samarTlebrivi normiT15. es norma Setanilia aSS-is konstituciis me-2 
karis II muxlSi, romelic ambobs:

„senatis konsultaciiT da TanxmobiT, prezidenti daniSnavs uzenaesi sasamarTlos 
[...] mosamarTles“. cxra mosamarTle Tanamdebobaze „samudamod“ darCeba16, anu es niS-
navs, rom mosamarTleebi mTeli cxovrebis ganmavlobaSi daikaveben am Tanamdebobas, 
Tu Tavad ar moisurveben gadadgomas an pensiaze gasvlas.

gansxvavebuli situaciaa germaniasa da gaerTianebul samefoSi. germaniis fede-
raluri sakonstitucio sasamarTlos (Bundersverfassungsgericht, SemdgomSi BVerfGG) 
SemadgenlobasTan da funqciebTan dakavSirebuli oficialuri procedura Camoya-
libebulia ZiriTad kanonSi, 93-e da me-100 muxlebSi (funqciebi), 94-e muxlSi (Se-
madgenloba) da sakonstitucio sasamarTlos Sesaxeb kanonis me-3, me-4, me-5, me-6, me-7, 
me-8, me-9 da me-10 nawilebSi, aseve Cveulebriv kanonebSi. mxolod ZiriTad kanonSia 
naTqvami, rom „federaluri sakonstitucio sasamarTlos wevrTa raodenobis naxe-
vari arCeuli iqneba bundestagis, xolo naxevari – bundestratis mier“. Cven vxedavT, 
rom ZiriTadi kanoni ar adgens sasamarTlos wevrTa raodenobas – es raodenoba 
dadgenilia Cveulebrivi kanoniT, romelic aseve gansazRvravs bundestagis da bun-
destratis mier daniSvnis yvela detals.

14 135-e muxli. sakonstitucio sasamarTloSi Seva TxuTmeti wevri. mesameds niSnavs respublikis prezidenti, 
mesameds - parlamenti erTobliv sxdomaze da mesameds - Cveulebrivi da administraciuli uzenaesi sasamarT-
loebi. sakonstitucio sasamarTlos mosamarTleebi airCevian Cveulebriv da administraciul umaRles 
sasamarTloTa mosamarTleebs, maT Soris gadamdgar mosamarTleebs Soris, aseve universitetebis iurispru-
denciis profesorebs da sul mcire oci wlis samuSao gamocdilebis mqone iuristebs Soris. sakonstitucio 
sasamarTlos mosamarTleebi dainiSnebian cxra wliT. am vadis aTvla TiToeul SemTxvevaSi daiwyeba mosamarT-
lis mier ficis dadebis dRidan. es mosamarTleebi xelaxla ar iniSnebian.
	 sakonstitucio sasamarTlos mosamarTlis Tanamdebobaze yofnis vadis amowurvisas mosamarTle tovebs Tan-
amdebobas da wyvets Tavisi funqciebis Sesrulebas.
	 sasamarTlo, kanonmdeblobiT dadgenili wesebis Sesabamisad, Tavisi wevrebidan airCevs Tavmjdomares, 
romelic Tanamdebobas daikavebs sami wlis ganmavlobaSi. misi xelaxla arCeva SesaZlebelia, mxolod nebismier 
SemTxvevaSi daculi unda iyos sakonstitucio sasamarTlos mosamarTleTa Tanamdebobaze yofnis vada.
	 sakonstitucio sasamarTlos mosamarTlis Tanamdeboba SeuTavsebelia parlamentis, regionuli sabWos wev-
robasTan, iuristis praqtikasTan da kanoniT dadgenil nebismier daniSvnasa da TanamdebobasTan. 
	 respublikis prezidentis winaaRmdeg impiCmentis procedurebis SemTxvevaSi, garda sasamarTlos Cveulebri-
vi mosamarTleebisa, aucilebelia Teqvsmeti wevris arseboba, romlebic airCevian kenWisyriT im moqalaqeTa 
siidan, romelTac aqvT aucilebeli kvalifikacia senatSi asarCevad. am sias parlamenti amzadebs cxra weli-
wadSi erTxel kenWisyris gziT da amisaTvis iyenebs Cveulebrivi mosamarTleebis daniSvnisas moqmed proce-
durebs..
15 d. goldbergi da m. kozlovski, „amerikis SeerTebuli Statebis uzenaesi sasamarTlos mosamarTleebis Ser-
Cevis politika“ (Goldberg, D. and Kozlowsky, M. “The Politics of Choosing United States Supreme Court Justices”)Brennan Center for 
Justice at NYU School of Law (2009): 6.
16 aSS-is konstitucia, muxli III, nawili 8, § 1.
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mosamarTleTa SerCevis procedurebi amJamad gaerTianebul samefoSic detalu-
rad aris gansazRvruli: aqti 2005 wlis sakonstitucio reformis Sesaxeb, romelic 
miznad isaxavs sasamarTlos damoukideblobis uzrunvelyofas, cdilobs ukiduresad 
gamWvirvale sistemis Camoyalibebas. Sesabamisad, sakonstitucio reformis Sesaxeb 
aqtis III kari Zalze dawvrilebiT aregulirebs mosamarTleTa daniSvnis proceduras.

es mokle mimoxilva gviCvenebs, rom oficialuri daniSvnis meqanizmebi mudam 
sakonstitucio normebiT regulirdeba. amas, rogorc Cans, ori mizezi aqvs: erTi 
mxriv, konstitucia xazs usvams am sasamarTloebis konkretul statuss da, meore 
mxriv, miznad aris dasaxuli konstituciis meSveobiT mniSvnelovani instituciuri 
SeTanxmebis legitimacia.

Tumca, Tu oficialuri daniSvnis meqanizmebi mudam regulirdeba, mosamarTleTa 
SerCevis realuri procesi yovelTvis ase ar xdeba. Cveulebriv, es procesi imarTe-
ba araformaluri tradiciebiT, romlebic ar aris sayovelTaod cnobili da advi-
lad amosacnobi. nebismier SemTxvevaSi, gamWvirvalobis am naklebobis xarisxi gansx-
vavebulia: is minimaluria germaniaSi da gaerTianebul samefoSi, sadac, rogorc 
aRvniSneT, Cveulebrivi kanonebiT an imave sakonstitucio kanoniT miRweulia gark-
veuli detalizacia. is ufro maRalia amerikis SeerTebul StatebSi, sadac „dauwe-
rel procedurebs“ fundamenturi roli akisria. magram mxedvelobaSi unda iqnes 
miRebuli, rom araformaluri amerikuli procedurebi mTlianad dabalansebulia 
maRali donis sajaroobiT da rogorc instituciuri, ise arainstituciuri organoe-
bis zogadi CarTulobiT (gaixseneT sajaro mosmenebi senatSi, amerikel advokatTa 
asociaciisa da interesTa jgufebis CarTuloba). es elementebi srulebiT ar arse-
bobs safrangeTsa da italiaSi, sadac mcire moculobis oficialuri regulireba ar 
balansdeba sakmarisi xarisxis gamWvirvalobiTa da sazogadoebis CarTulobiT.

II. mosamarTleTa raodenoba

mniSvnelovani sakiTxebi iCens Tavs mosamarTleTa raodenobis gaanalizebisas. Tu 
italiasa da germaniaSi didi sasamarTloebi aqvT, romlebic Sedgeba, Sesabamisad, 
15 da 16 mosamarTlisgan, safrangeTsa da aSS-Si ufro momcro sasamarTloebia, cxra 
mosamarTlis SemadgenlobiT. SuaSia gaerTianebuli samefos uzenaesi sasamarTlo, 
romelic, sakonstitucio reformis Sesaxeb aqtis 23-e muxlis Tanaxmad, 12 mosamarT-
lisgan Sedgeba.

didi Tu mcire zomis sasamarTloebis arseboba mniSvnelovan zegavlenas axdens 
sasamarTloTa funqcionirebaze. Cveulebriv, sasamarTlos gadawyvetilebaTa ufro 
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maRali xarisxis gonivrulobis uzrunvelsayofad ufro didi zomis sasamarTloebi 
iqmneba. es Tviseba moiTxoveba sasamarTloebisTvis, romlebic sakonstitucio sis-
temaSi wonasworobis guSagebad aRiqmebian (da swored es viTarebaa italiasa da 
germaniaSi, sadac sakonstitucio sasamarTloebs oficialurad aqvT dakisrebuli 
aseTi garantis roli).

meore mxriv, mcire zomis sasamarTloebis SemTxvevaSi, safrTxes warmoadgens is, 
rom maT SeuZliaT iseTi gadawyvetilebebis gamotana, romlebsac nawilobrivi xasia-
Ti aqvT da romlebsac mTeli Semadgenloba ar iziarebs. mcire zomis sasamarTloSi 
ufro advilia politikur da ideologiur poziciebze yuradRebis gamaxvileba. am 
mxriv, sasargeblo iqneba aSS-is uzenaesi sasamarTlos gamocdilebis gaxseneba – aq 
ideologiuri ganwyobebi TvalsaCinoa.

III. profesiuli moTxovnebi da profesiuli gamocdileba

sakonstitucio sasamarTloebisTvis mosamarTleTa SerCevis procedurebTan dakav-
Sirebuli faseulobebis kidev erTi mniSvnelovani indikatoria maRali profesiuli 
standartebis moTxovna. marTlac, cxadia, rom, rodesac Zalze detalurad aris gan-
sazRvruli profesiuli moTxovnebi, naklebi xarisxiT iqneba „diskrecia“ mosamarT-
leTa daniSvnisas (Sesabamisad, ufro maRali xarisxis sasamarTlo damoukideblobas 
miviRebT). uwyeba (xSirad politikuri), romelsac miniWebuli aqvs mosamarTleTa 
daniSvnis uflebamosileba, kandidats SearCevs ara subieqturi an ideologiuri 
kriteriumebis mixedviT, aramed obieqtur, mkacrad gansazRvrul kriteriumebze 
dayrdnobiT (romlebSic ar eqneba adgili politikuri niSniT Sefasebas), romle-
bic damsaxurebas gaiTvaliswinebs. garda amisa, sakonstitucio sasamarTlo, romlis 
SemadgenlobaSic mxolod profesionalebi Sedian, gaatarebs iuridiuli kulturi-
saTvis tipur modus operandi-s.

aseTi situaciaa italiaSi, germaniaSi da sakonstitucio reformis Sesaxeb aqtis 
gatarebis Semdeg gaerTianebul samefoSic. pirvel or qveyanaSi zusti profesiuli 
moTxovnebia dawesebuli sakonstitucio sasamarTlos mosamarTled daniSvnisaTvis. 
italiis konstituciis 135-e muxlis me-2 punqti adgens: „sakonstitucio sasamarT-
los mosamarTleebi airCevian Cveulebriv da administraciul umaRles sasamarT-
loTa mosamarTleebs, maT Soris gadamdgar mosamarTleebs Soris, aseve universite-
tebis iurisprudenciis profesorebs da, sul mcire, oci wlis samuSao gamocdilebis 
mqone iuristebs Soris“. Sesabamisad, italiis sakonstitucio sasamarTloSi sami 
profesiuli kategoriaa warmodgenili: akademiuri wreebis, sasamarTlo sistemis 
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warmomadgenlebi da iuristebi. Tumca kanonmdeblobaSi ori saerTo kriteriumia 
dadgenili: samsaxuris xangrZlivoba da xarisxi iurisprudenciaSi.

germaniis ZiriTadi kanoni acxadebs, rom bundestagi da bundestrati SearCeven, 
sul mcire, sam-sam profesional mosamarTles, romlebsac sami weli namuSevari unda 
hqondeT mosamarTleebad federalur uzenaes sasamarTloSi (ase rom, mTlianobaSi, 
profesional mosamarTleTa Sefardeba danarCenebTan unda iyos eqvsi TeqvsmetTan). 
danarCeni mosamarTleebi arian araprofesionali iuristebi, Tumca kanoni iTva-
liswinebs, rom araprofesionali mosamarTleebi kvalificiurni unda iyvnen sasa-
marTlo karierisaTvis (praqtikaSi es gulisxmobs meore sajaro gamocdis gavlas 
maRali qulebiT; am gamocdis gavla savaldebuloa yvela iuridiul profesiaSi 
samuSaod) da am gziT ganamtkicon sasamarTlos samarTlebrivi xasiaTi.

dabolos, sakonstitucio reformis Sesaxeb aqti awesebs ramdenime moTxovnas 
gaerTianebuli samefos uzenaes sasamarTloSi dasaniSnad: magaliTad, kandidats 
namuSevari unda hqondes maRal Tanamdebobaze sasamarTlo sistemaSi sul mcire 2 
wlis ganmavlobaSi an igi unda yofiliyo kvalificirebuli praqtikosi sul mcire 
15 wlis ganmavlobaSi (25-e muxli).

aRniSnuli wesebisa da principebis Sesasabamisad, qvemoT mocemuli monacemebi 
mniSvnelovan faqtebs gviCvenebs: marTlac, 1-el, me-2 da me-5 cxrilebSi Cven SegviZ-
lia davinaxoT, rom italiel, germanel Tu britanel mosamarTleTa umetesoba iyo 
Cveulebrivi Tu administraciuli mosamarTle, anu ar iyo CarTuli politikaSi. 
viTareba gansxvavebulia safrangeTSi, sadac (ix. me-4 cxrili) sasamarTlos wevrTa 
umetesobas aqvs sajaro moxeled muSaobis profesiuli gamocdileba da, metic, sadac 
eqvss, cxra mosamarTlidan, politikuri warsuli aqvs aRmasrulebel an sakanonm-
deblo xelisuflebaSi. cxadia, konkretuli kvalifikaciis nakleboba mosamarTled 
dasaniSnad (da ara marto xarisxi iurisprudenciaSi)17 Sesabamis zegavlenas axdens 
sasamarTlos Semadgenlobaze da, ra Tqma unda, es monacemebi xels uwyobs imas, rom 
Conseil Constitutionnel politikuri Zalauflebis garkveul danamatad iqnes ganxiluli.

es ukanaskneli msjeloba ar exeba amerikis SeerTebul Statebs. StatebSi, iseve 
rogorc safrangeTSi, ar arsebobs sakonstitucio norma, romelic daawesebda mini-
malur standarts uzenaes sasamarTloSi mosamarTled dasaniSnad. Tumca cxadia, 
rom praqtikaSi ramdenime kriteriumis gaTvaliswineba xdeba. magaliTad, meoce 
saukunis bolo aTwleulSi mzardi mniSvneloba moipova politikuri daniSvnis 
formam – „kriteriumze damyarebulma daniSvnam“18. TeTrma saxlma da iusticiis de-

17 Jiskar destenis prezidentobis xanidan wamovida tendencia, rom daeniSnaT iuridiuli gamocdilebis mqone 
kandidatebi, Tumca miterani piradi loialurobis tradiciul standartebs eyrdnoboda. ix.a. stouni, „mar-
Tlmsajulebrivi politikis dabadeba safrangeTSi, sakonstitucio sabWo SedarebiT perspeqtivaSi“ (Stone, A. 
The Birth of Judicial politics in France, the constitutional Council in comparative prospective,Oxford: Oxford University press, 1992).
18 a. ialofi, „swrafva marTlmsajulebisaken: saprezidento politika da uzenaesi sasamarTlos mosamarTleTa 
arCeva“ (Yalof, D. A. Pursuit of Justice: Presidential Politics and the selection of Supreme Court nominees). Chicago: University of Chicago 
Press, 1999: 240 ff.
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partamentma daaweses kriteriumebi, romlebsac gamoiyenebdnen daniSvnisas. es krite-
riumebi moicavda kandidatis demografiul identobas, Tumca aseve mis asaks, sqess 
da samarTlebriv Sexedulebebsa Tu ideologias (kriteriumebi, romelTa identifi-
cireba xSirad ar aris advili). politikis yvela am saxesxvaobas dRemde mniSvnelo-
vani roli akisria. magaliTad, 2008 wels arsebobda saerTo Tanxmoba, rom Semdegi 
kandidati unda yofiliyo espanuri warmomavlobis da, Tu es SesaZlebeli iqne-
boda, qali (mosamarTle okonori, erTaderTi qali sasamarTloSi, sasamarTlodan 
male unda wasuliyo). aman gamoiwvia mosamarTle sonia sotomaioris daniSvna. aSS-Si 
naxavT mosamarTleebs, romlebic Seesabamebian ara marto maRal „profesiul“ stan-
dartebs, aramed, aseve maRal „warmomadgenlobiT“ standartebs. amerikis SeerTebul 
StatebSi, sadac aRiarebulia uzenaesi sasamarTlos politikuri Zalaufleba, prin-
cipuli mniSvneloba aqvs ara damoukidebeli sasamarTlos arsebobas, aramed iseT 
sasamarTlosi, romelsac SeuZlia warmoadginos amerikeli xalxis mravalferovani 
„miswrafebebi“. me-5 cxrili adasturebs am analizis daskvnas: yvela mosamarTles aqvs 
mniSvnelovani akademiuri warsuli an mosamarTled muSaobis gamocdileba. SeiZleba 
miCneuli iqnes, rom yvela mosamarTle aSkarad warmoadgens qveynis mosaxleobis 
religiur, eTnikur da seqsualur molodins.

dabolos, Cven SegviZlia ganvacxadoT, rom mosamarTleTa SerCevis procedurebi, 
miuxedavad imisa, iTvaliswineben Tu ara isini profesiul moTxovnebs, mniSvnelovan 
zegavlenas axdenen sakonstitucio Tu uzenaesi sasamarTlos realur Semadgenlo-
baze, maT Soris mosamarTleTa akademiur Tu profesiul kvalifikaciaze. qvemoT 
mocemul cxrilSi Sejamebulia zemoT Tqmuli.

– safrangeTSi, sadac profesiuli moTxovnebi ar aris dadgenili:

•	 mosamarTleTa 5/9 Seiswavlida politikur mecnierebebs, swavlobda 

ENA-Si: 55.5%

•	 mosamarTleTa 5/9 daniSvnamde muSaobda administraciul an politikur 

Tanamdebobaze: 55.5%

•	 8/9-s politikuri an administraciuli warsuli aqvs: 88.9%

– italiaSi, sadac Zalze mkacri moTxovnebia dadgenili:

•	 mosamarTleTa 15/15-s aqvs xarisxi iurisprudenciaSi: 100% 

•	 mosamarTleTa 7/15 iyo profesori, 6/15 – mosamarTle da mxolod 

2/15-ia iuristi

•	 mosamarTleTa 10/15-s politikuri an administraciuli warsuli aqvs: 

66.7% (2/3)
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– germaniaSi, sadac moTxovnebi arsebobs:

•	 mosamarTleTa 13/16-s aqvs doqtoris xarisxi iurisprudenciaSi: 81.3%; 

10/16 iyo profesori (62.5%)

•	 6/16 mosamarTlea

•	 mosamarTleTa 8/16-s politikuri an administraciuli warsuli aqvs: 50%

– aSS, sadac ar arsebobs oficialurad dadgenili moTxovnebi:

•	 mosamarTleTa 5/9-s aqvs harvardSi miRebuli (2-s ielSi, 1-s kolum-

biaSi) xarisxi iurisprudenciaSi: 55.6%

•	 5/9 iyo profesori

•	 4/9 mosamarTlea. 4/9-s ekava politikuri Tanamdeboba: 44.4%

– gaerTianebul samefoSi, sadac arsebobs oficialurad dadgenili moTxovnebi:

•	 mosamarTleTa 8/12 swavlobda kembrijis an oqsfordis universitet-

Si: 66%

•	 12/12-s aqvs mosamarTled muSaobis gamocdileba

•	 mosamarTleTa 4/12-s politikuri an administraciuli warsuli  

aqvs: 33.3%

IV. Tanamdebobaze yofnis xangrZlivoba

mosamarTleebis Tanamdebobaze yofnis xangrZlivoba erT-erT im instrumentad 
aris miCneuli, romelsac sakonstitucio sasamarTlos damoukideblobis uzru-
nvelyofa SeuZlia. marTlac, Cveulebriv, konstituciebi xangrZliv vadebs iTva-
liswinebs imave Tanamdebobaze xelaxali daniSvnis gareSe. amis mizania warmomadgen-
lobiT organoebTan Zlieri politikuri erTgvarovnebis aRkveTa. faqtobrivad 
aseT SemTxvevaSi arsebobs kontrolidan „sakuTari Tavis kontrolze“ gadasvlis 
safrTxe19.

19 De Siervo, U. La Corte costituzionale nel nostro sistema costituzionale, Pavia 29 march 2011. Web. 9 April 2011 
	 <http://giurisprudenza.unipv.it/docsDidattica/rigano/DeSiervo_Pavia_20010329.pdf>.
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safrangeTSi sakonstitucio sabWos ubralo wevrebi 9 wlis vadiT iniSnebian xe-
laxali arCevis uflebis gareSe (garda ex officio wevrebisa, rogorebic arian, maga-
liTad, respublikis yofili prezidentebi, romlebic samudamo vadiT iniSnebian)20. 
igive 9 wliani vadaa italiaSi, sadac mudmivi wevrebi ar arseboben. 1970 wlamde 
germaniaSi samudamo vada gaTvaliswinebuli iyo profesionali mosamarTleebisTvis, 
xolo saxalxo msajulebisTvis ki 8 weli iyo gaTvaliswinebuli. sakonstitucio mo-
samarTleebi 12 weli imyofebian Tanamdebobaze da maTi xelaxla daniSvna ar xdeba. 
daskvnis saxiT SegviZlia vTqvaT, rom evropis sakonstitucio sasamarTloebi Ziri-
Tadad saSualo da grZel vadas amjobineben (romelic ganaxlebas ar eqvemdebareba).

amis sapirispirod, gaerTianebul samefosa da aSS-Si Cven gvxvdeba „samudamo“ va-
diT daniSvna. sakonstitucio reformis Sesaxeb aqtis 33-e muxlis Tanaxmad, „uze-
naesi sasamarTlos mosamarTleebi aRniSnul Tanamdebobas samudamod ikaveben (manam, 
sanam saTanadod iqcevian), magram SesaZlebelia gaTavisuflebuli iqnen Tanamdebo-
bidan orive palatis da parlamentis mimarTvis safuZvelze“. amasTan, britaneli 
mosamarTleebis msgavsad, uzenaesi sasamarTlos mosamarTleebi, Tu isini 1995 wlis 
31 martis Semdeg dainiSnen mosamarTlis Tanamdebobaze, valdebuli arian, 70 wlis 
asakSi gavidnen pensiaze, xolo sxva SemTxvevaSi – 75 wlis asakSi21.

analogiurad, aSS-is uzenaesi sasamarTlo, 1789 wels, misi Seqmnis dRidan, „Ta-
namdebobaze samudamod daniSnuli“ mosamarTleebisgan Sedgeboda, rac imas niSnavs, 
rom sasamarTlos wevri mxolod gadadgomis, pensiaze gasvlis an sikvdilis SemTxve-
vaSi tovebs sasamarTlos. es eqstremaluri varianti politizebis im xarisxis pro-
porciulia, romelic aSS-is uzenaesi sasamarTlos wevrobis kandidatTa daniSvnas 
eniWeba. axlaxan Cven vixileT sasamarTlos uxucesi da SesaZloa, yvelaze liberali 
mosamarTlis – oTxmocdaaTi wlis pol stivensis pensiaze gasvla. es adamiani, miuxe-
davad imisa, rom respublikeli prezidentis jerald fordis daniSnuli iyo 1975 
wels, liberalTa amomrCevlebis gmirad iqca. stivensi cnobili xdeba gansxvavebuli 
azris mqone pirad saqmeze „buSi goris winaaRmdeg“22. romlis Sedegadac dadginda 
jorj dabliu buSis gamarjveba saprezidento arCevnebSi. stivensma Semdegi komen-
tari gaakeTa aSS-is uzenaesi sasamarTlos gadawyvetilebasTan dakavSirebiT:

„Tumca Cven albaT verasdros SevityobT absoluturi sizustiT wlevandeli 
saprezidento arCevnebis gamarjvebulis vinaobas, damarcxebulis vinaoba sru-
liad aSkaraa: es aris Cveni eris ndoba mosamarTlis, rogorc kanonis uzenaeso-
bis miukerZoebeli damcvelis mimarT“ 23.

20 Tumca mxolod yofilma prezidentebma oriolma da kotim isargebles am SesaZleblobiT. arc erT maT Sem-
dgom prezidents igi ar gamouyenebia.
21 ix. 1993 wlis aqti mosamarTleebis pensiebis da pensiaze maTi gasvlis Sesaxeb.
22 121 S. Ct. 525.
23 http://abcnews.go.com/ Politics/Supreme_Court/ justice –john –paul –stevens -retires-us-supreme-court/story?id=9615609 (last vis-
ited March 2011).
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Tavisi warsulis miuxedavad, stivensma swored obamas prezidentobis dros ga-
dawyvita sasamarTlos datoveba. rogorc viciT, obamam stivensi elena kaganiT Sec-
vala, kandidatiT, romelsac gansakuTrebuli enTuziazmiT ar Sexvedrian. marTlac, 
senatSi gamarTuli sajaro mosmenebis dros respublikelebi winaaRmdegi iyvnen misi 
daniSvnis, radgan, maTi TqmiT, „Znelia, imsjelo imaze, Tu harvardis iuridiuli 
skolisTvis Tanxebis mozidvaSi SeZenili gamocdileba ramdenad kvalificiurs gax-
dis mas qveynis uzenaes sasamarTloSi adgilis dasakaveblad“24.

miuxedavad amisa, elena kaganma (pirvelma qalma, romelic harvardis iuridiuli 
skolis dekani iyo) Tavis sicocxleSi pirvelad daikava mosamarTlis adgili 2009 
wlis 5 ianvars (erTxel mTavar prokurorad iyo daniSnuli imave obamas mier).

daskvnis saxiT vityviT, romam analizis msvlelobSi Semdegi ram SevniSneT: Tanam-
debobaze yofnis rogorc „grZelvadian“, aseve „samudamo“ periods erTi da igive mi-
zani aqvs, rom sasamarTlos damoukideblobas Seuwyos xeli. Tumca sxvadasxva argu-
mentaciis gasagebad, romlebic amgvar arCevans asabuTebs, saWiroa davadginoT, Tu 
Tanamdebobaze yofnis periodi rogor miesadageba daniSvnis debulebebs. marTlac, 
es aris Cveni analizis arsi: urTierToba (wonasworoba) politikur institutebsa 
da sakonstitucio sasamarTloebs Soris mosamarTleebis daniSvnis konteqstSi.

V. mosamarTleebis daniSvnaze uflebamosili organoebi

rogorc ukve aRvniSneT, arc erTi ganxiluli qveyana ar irCevs sakonstitucio 
sasamarTloTa mosamarTleebis SerCevis pirdapir demokratiul models: Cveule-
briv, mosamarTleebs irCevs an niSnavs ramdenime uflebamosili piri (organo). eseni 
SeiZleba iyvnen politikuri organoebi an ar iyvnen da maT SeuZliaT gadawyveti-
leba miiRon calke an sxva uflebamosil organoebTan erTad. faqtebis analizisTvis 
mniSvnelovani wina piroba aris imis gageba, rom politikuri pirebi (organoebi), 
romlebic calke iReben gadawyvetilebas, politizebis niSnebs atareben. amis sapi-
rispirod, politikuri uwyebebis ararseboba da TanamSromloba damoukideblobis 
niSania. am sqemis gamoyenebiT SegviZlia davakvirdeT imas, Tu rogor niSnaven sa-
frangeTSi mosamarTleebs yvelaze Sesatyvisi individualuri pirebi: marTlac, cxra 
mosamarTlidan sams respublikis prezidenti niSnavs, sams – nacionaluri asambleis 
Tavmjdomare, xolo sams – senatis Tavmjdomare. daniSvnaze uflebamosili pirebi 
gadawyvetilebas yovelgvari TanamSromlobis gareSe iReben, ufro metic, Tavisi 

24 http://www.redstate.com/jrichardson/ 2010/04/04/ stevens –retirement -makes-way-for-second-obama-scotus-pick/ (last visited 
march 2011)
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Sexedulebisamebr wyveten, Tu vin daniSnon da, rogorc ukve aRvniSneT, konkretuli 
kvalifikacia arc ki aris saWiro daniSvnisTvis, maT Soris arc xarisxi iurispru-
denciaSi25. 2008 wlis sakonstitucio reforma imis mcdeloba iyo, rom es aqtivi 
gaeumjobesebina da misTvis politikuri blokis forma mieniWebina. marTlac, axali 
56-e muxli aRniSnavda:”les nominations effectuées par le président de chaque assemblée sont sou-
mises au seul avis de la commission permanente compétente de l’assemblée concernée”. Sesabamisad, 
kandidatebs afasebs mudmivmoqmedi komisia. marTalia, es mniSvnelovani reformaa, 
romelic zrdis parlamentis prerogativas mosamarTleebis daniSvnis dros, magram 
mxedvelobaSi unda iqnes miRebuli isic, rom parlamenti mxolod rCevas iZleva, 
romelic arasdros ar aris savaldebulo Sesasruleblad. ufro metic,rodesac 
safrangeTis konstitucia aRniSnavs, rom „mxolod mudmivmoqmed komisias SeuZlia 
kandidatebis Sefaseba“. amiT igi xazs usvams, rom saerTo mizans warmoadgens poli-
tikuri uwyebebis uflebamosilebis dacva, samarTalwarmoebis proceduris gamWvir-
valobis da farTo sazogadoebis CarTulobis Semcireba. iseTi STabeWdileba iqmne-
ba, rom es sistemebi naklebad warmomadgenlobiTia sasamarTlos damoukideblobasa 
da gamWvirvalobasTan mimarTebaSi. miuxedavad amisa, yvela es mosazreba savsebiT 
Seesabameba im sirTuleebs, romlebic sakonstitucio sasamarTlos Sexvda legitimu-
robis miRwevis gzaze. miuxedavad imisa, rom safrangeTi monteskies – Zalauflebis 
gamijvnis principis avtoris samSobloa, am qveyanaSi Zalaufleba erTaderT orga-
noSi – parlamentSia Tavmoyrili. saxalxo suverenitetisa da sasamarTlo xelisuf-
lebis uzenaesobis principebis ganuxreli ganxorcieleba ar tovebda sivrces iuri-
diuli, gareSe kontrolis dasaweseblad kanonmdeblobaze. marTlac, rogorc viciT, 
rodesac sakonstitucio sasamarTlo Seiqmna, is mxolod „abstraqtul ganxilvas“ 
(anu apriorul ganxilvas) axorcielebda. swored 1974 wlis sakonstitucio refor-
mam (romelmac gazarda saparlamento umciresobebisadmi apelirebis ufleba, sadac 
samoci deputati da senatori Sedioda) da 1997wels Déclaration des Droits de l’Homme et 
du Citoyen-is savaldebulod aRiarebam gaxada sabWo ufro gavleniani. dabolos, 2008 
wlis sakonstitucio reformam (romelic “Réforme Balladur”-is saxeliT iyo cnobili) 
uzrunvelyo faqtobriv monacemebze dayrdnobiT ganxilva da calkeuli pirebis-
Tvis imis SesaZlebloba, rom Cveulebrivi sasamarTlos winaSe daayenon arakonsti-
tuciurobis sakiTxi (maSinac ki, Tu am reformis realuri inovaciuroba kvlavac 
eWvqveSaa)26.

aSS-Si uzenaesi sasamarTlos mosamarTleebis arCeva xdeba iseTi proceduriT, 
romelic iTvaliswinebs TanamSromlobas or ZiriTad instituts Soris. uzenaesi 
sasamarTlos mosamarTleebis daniSvnis oficialuri procedura martivia: rodesac 

25 Jiskar destenis prezidentobis xanidan wamovida tendencia, rom daeniSnaT iuridiuli gamocdilebis mqone 
kandidatebi, Tumca miterani piradi loialurobis tradiciul standartebs eyrdnoboda. ix. citata:a.stouni, 
marTlmsajulebrivi politikis dabadeba safrangeTSi, sakonstitucio sabWo SedarebiT perspeqtivaSi (Stone, 
A. The Birth of Judicial politics in France, the constitutional Council in comparative prospective, cit.).
26 Fabbrini, F. “La loi organique sul controllo di costituzionalità in via incidentale e lo scrutinio preventivo del Consil Constitutionnel.” 
Quaderni Costituzionali 1 (2010): 124.



100

antonina peri

vakansia Cndeba (sasamarTlos wevris gadadgomis an gardacvalebis gamo), prezidenti 
senatis rCeviT da TanxmobiT asaxelebs kandidats. miuxedavad imisa, rom es konsti-
tuciaSi erTmniSvnelovnad ar aris formulirebuli, senatis „rCevis da Tanxmobis“ 
prerogativa interpretirebulia rogorc uflebamosileba, rom xmebis umravleso-
biT daamtkicos mosamarTleobis kandidatebi.

Tumca SerCevis faqtobrivi procesi garTulebulia ramdenime faqtoriT, rogo-
ric aris araoficialuri monawileebis roli, rogorc calkeuli pirebis, aseve 
jgufebis saxiT, romlebic Rrmad arian dainteresebulni kandidatebis dasaxele-
basTan da damtkicebasTan dakavSirebuli gadawyvetilebebiT. prezidentis adminis-
traciis wevrebis garda, aRniSnuli araoficialuri monawileebi SesaZloa sam kate-
goriasTan iyvnen dakavSirebuli: iuristebis sazogadoeba, sxva interesjgufebi da 
potenciuri mosamarTleebi. yvelaze didi da mZlavri sazogadoeba aris amerikis 
advokatTa asociacia. am asociaciis komiteti swavlobs prezidentis mier dasaxe-
lebul kandidaturebs, romlebic damtkicebas elodebian da afasebs maT rogorc 
„savsebiT kvalificirebuls,“ „kvalificirebuls“ an „arakvalificirebuls.“ gamoc-
dileba metyvelebs, rom erTxmad miniWebuli reitingi „savsebiT kvalificirebuli“ 
aadvilebs senatis mier damtkicebas. uzenaesi sasamarTlos mosamarTleTa SerCevis 
ganxilvisas ar unda davakninoT senatis roli: rogorc jeims medisoni aRniSnavda, 
senatis rolis formirebisa da mxardaWeris saqmeSi „aRmasrulebeli xelisufleba 
da senati daniSvnebisa da SeTanxmebebis sakiTxebSi ganixilebian rogorc erTma-
neTisgan damoukideblad moqmedni da erTmaneTTan koordinirebulad moqmedni“27. 
medisonis TqmiT, prezidenti da senati iyofen Zalauflebas II muxlis safuZvelze. 
ramdenime momdevno prezidentma gamoxata azri II muxlis safuZvelze daniSvnis uf-
lebamosilebasTan dakavSirebiT. Tumca isini ZiriTadad prezidentis eqskluziur 
uflebas icavdnen. am iuridiuli disputebis is nawili, romelic senatis rols 
exeba, udavod mniSvnelovania. kerZod, senatis uflebamosilebis realizebas, rom 
daamtkicos an uaryos sasamarTlos wevrobis prezidentis mier dasaxelebuli kandi-
datebi, Sedegad mohyva is, rom sasamarTlos arsebobis manZilze dasaxelebuli 148 
kandidatidan 28 kandidati daiwunes28. es imas niSnavs, rom prezidentis mier dasaxe-
lebuli kandidatebis 18% (xuTidan erTi) dawunebuli iyo. konkretulad ki, prezi-
dentis mier dasaxelebuli kandidatebi pirdapir gadaecemian gansaxilvelad senatis 
iuridiul komitets, romelic mravalmxriv informacias agrovebs maT Sesaxeb da, 
rac kidev ufro mniSvnelovania, kandidatebis sajaro mosmenebs awyobs. amis mTavari 
mizania sajaro mtkicebulebis an komentarebis mopoveba „momaval“ mosamarTlesTan 

27 j. medisoni „SeerTebuli Statebis senats, 1813 wlis 6 ivlisi“ prezidentebis gzavnilebisa da statiebis 
krebuli, 1789-1897 w.w. gamomcemeli j.d. riCardsoni, vaSingtoni di-si: saxelmwifo gamomcemloba, 1897,1: 531 
(Madison, J. “To the Senate of the United States, July 6, 1813.” A Compilation of the Messages and Papers of the Presidents, 1789-1897. 
Ed. J. D. Richardson. Washington, DC: Government Printing Office, 1897, 1: 531.)
28 d. seviji, „uzenaesi sasamarTlo da amerikis mTavrobis uflebamosilebebi“, me-2 gamocema, vaSingtoni di-si: 
CQ Press, 2009: 551 (Savage, D. The Supreme Court and the powers of the American government. 2nd ed. Washington DC: CQ Press, 
2009: 551).
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dakavSirebiT, maT Soris piradi da sensitiuri informaciisa religiasTan, ideo-
logiasTan da politikur SexedulebebTan dakavSirebiTac ki. amis mere komiteti 
kenWs uyris Tavis rekomendacias senatis moqmedebasTan dakavSirebiT, ris Semdegac 
kandidatura gansaxilvelad gadaecemaT senatorebs, romlebic saTanado debatebis 
Semdeg kenWs uyrian mis damtkicebas, rasac martivi umravlesoba wyvets (Tumca um-
ciresobaSi myof senatorTa didi raodenobis SemTxvevaSi maT SeuZliaT dablokon 
kandidaturis damtkiceba obstruqciis gziT, romelic gafarToebul debatebs iye-
nebs damamtkicebeli kenWisyris Catarebis Tavidan asacileblad). senatis moqmede-
baze ramdenime faqtori axdens gavlenas: erTia prezidentis politikuri siZliere 
senatSi, aseT SemTxvevaSi umravlesobis senatorebi, romlebic prezidentis partias 
warmoadgenen, Tavmjdomareoben iuridiul komitets da gegmaven sakiTxis gatanas 
kenWisyraze. meore faqtoria prezidentis siZliere. Cveulebriv, prezidentebs, rom-
lebic farTo sajaro aRiarebiT sargebloben, meti upiratesoba aqvT: sazogadoebis 
Zlieri mxardaWera maTi kandidatebis mimarT opozicias aferxebs29. dabolos, sena-
tis daniSvnis uflebamosileba gansakuTrebiT mniSvnelovania „gayofili mTavrobis“ 
periodSi, anu, rodesac aRmasrulebeli da sakanonmdeblo xelisufleba sxvadasxva 
partiis xelSia. magaliTad, prezidentebis warmateba 87.9%-s aRwevda senatis mxri-
dan uzenaesi sasamarTlos kandidatebis damtkicebasTan mimarTebaSi maSin, rodesac 
TeTr saxlsa da senats erTi da igive politikuri partia akontrolebda. gayofili 
mTavrobis pirobebSi es cifri 54.5 %-mde ecema30!

daskvnis saxiT SegviZlia vTqvaT, rom aSkaraa aSS-is uzenaesi sasamarTlos mo-
samarTleTa SerCevis politikuri buneba da politikuri roli. Tumca evropuli 
sakonstitucio sasamarTloebis umravlesobis mosamarTleebiT dakompleqtebis 
procesisgan gansxvavebiT, zemoaRniSnul SerCevaze gavlenas axdens gamWvirvalobis 
saTanado xarisxi, romelic xsnis im mravalricxovan kvlevebs, romlebic am saki-
TxTan dakavSirebiT arsebobs. ufro metic, mosamarTleTa daniSvnis proceduris 
gamWvirvaloba, romelic interesjgufebis, mediis da politikuri Tu arapoliti-
kuri aqtorebis monawileobiTac miiRweva, nawilobriv xels uwyobs am sasamarTlos 
politikuri bunebisa da rolis legitimacias.

mosamarTleebis SerCevis procedura gansxvavebulia germaniaSic: 16 mosamarTles 
kerZo uflebamosili pirebi Tu organoebi ki ar SearCeven, aramed maT xmaTa ori 
mesamediT irCeven. kandidatebis naxevars federaluri parlamenti – bundestagi 
asaxelebs, xolo meore naxevars – federaluri sabWo – bundestrati31. kerZod, bun-

29 l. baumi, uzenaesi sasamarTlo. Washington DC: CQ Press, 2007: 44 (Baum, L. The Supreme Court. Washington DC: CQ Press, 
2007: 44).
30 d. goldbergi da m. kozlovski, „amerikis SeerTebuli Statebis uzenaesi sasamarTlos mosamarTleebis Ser-
Cevis politika“ (Goldberg, D. and Kozlowsky, M. “The Politics of Choosing United States Supreme Court Justices” cit., 6.).
31 bundestagi aris sakanonmdeblo organo, xolo bundestrati aris organo, romlis saSualebiT Länder exmareba 
federaluri kanonebis miRebaSi da Bund-is administrirebaSi. ix. citata h.d. fiSeris naSromidan „germanuli 
marTlmsajulebis sistema da iuridiuli ena“. niu-iorki:Routledge and Cavendish, 2009.(The Bundestag is an organ of the 
legislature, while the Bundestrat is an organ through which the Länder assist in the passing of federal law and in the administration of the 
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destagi irCevs Tavis rva mosamarTles arapirdapir, Tormetkaciani iuridiuli 
SesarCevi komitetis saSualebiT. mxolod oficialuri informaciis mixedviT, ger-
maniaSi BVerfGG-is Teqvsmeti mosamarTle airCeva ufro demokratiuli proceduriT, 
romelic iTvaliswinebs parlamentis orive palatis CarTulobas. sakonstitucio 
sasamarTlos Semadgenloba federaluri xelisuflebis legitimaciis orive wyaros 
asaxavs: xalxs (bundestagis saSualebiT) da germaniis miwebs Länder(bundestratis 
saSualebiT).

politizebis umciresi xarisxi, yovel SemTxvevaSi oficialuri SexedulebiT, axa-
siaTebs italiis sakonstitucio sasamarTlos. mosamarTleebis SerCevis procedura 
ufro dabalansebulia ori kriteriumis gamo: pirvelia, rom samidan or SemTxve-
vaSi Cven gvaqvs kolegialuri daniSvna, meore ki is aris, rom am saqmeSi saxelmwi-
fos yvela xelisufleba monawileobs. rogorc viciT, italiis konstituciis 135-e 
muxlis Tanaxmad32, sakonstitucio sasamarTlo – Corte Costituzionale TxuTmeti wevris-
gan Sedgeba. konstituciis mixedviT, xuT-xuTi wevris daniSvna evalebaT italiis 
parlaments erTobliv sxdomaze, respublikis prezidents da, rac yvelaze mniSvne-
lovania – Cveulebriv da administraciul umaRles sasamarTloebs. es norma kom-
promisis Sedegia, romelic iTvaliswinebs rogorc samarTlebriv, aseve politikur 
mosazrebebs. sakonstitucio sasamarTlos Semadgenloba monteskies Zalauflebis 
danawilebas gvagonebs33. marTlac, es erTaderTi SemTxvevaa, rodesac sasamarTlos 
(TvalsaCino) nawils sasamarTlo xelisufleba SearCevs34. Tumca mosamarTleTa kan-
didaturebis SerCevaSi politikac monawileobs: Cveulebriv, saparlamento nomina-
ciebi partiebs Soris imave wesiT nawildeba, rogorc es parlamentSia miRebuli da 
aRiniSneba terminiT lottizzazione35. am movlenis miuxedavad, kandidatebis arCevisas 

Bund. In Fisher, H. D. The German Legal System and Legal Language. New York: Routledge and Cavendish, 2009).
32 135-e muxli. sakonstitucio sasamarTloSi Seva TxuTmeti wevri. mesameds niSnavs respublikis prezidenti, 
mesameds - parlamenti erTobliv sxdomaze da mesameds - Cveulebrivi da administraciuli uzenaesi sasamarT-
loebi. sakonstitucio sasamarTlos mosamarTleebi airCevian Cveulebriv da administraciul umaRles 
sasamarTloTa mosamarTleebs, maT Soris gadamdgar mosamarTleebs Soris, aseve universitetebis iurispru-
denciis profesorebs da sul mcire oci wlis samuSao gamocdilebis mqone iuristebs Soris.
	 sakonstitucio sasamarTlos mosamarTleebi dainiSnebian cxra wliT. am vadis aTvla TiToeul SemTxvevaSi 
daiwyeba mosamarTlis mier ficis dadebis dRidan. es mosamarTleebi xelaxla ar iniSnebian.
	 sakonstitucio sasamarTlos mosamarTlis Tanamdebobaze yofnis vadis amowurvisas mosamarTle tovebs Tan-
amdebobas da wyvets Tavisi funqciebis Sesrulebas.
	 sasamarTlo, kanonmdeblobiT dadgenili wesebis Sesabamisad, Tavisi wevrebidan airCevs Tavmjdomares, 
romelic Tanamdebobas daikavebs sami wlis ganmavlobaSi. misi xelaxla arCeva SesaZlebelia, mxolod nebismier 
SemTxvevaSi daculi unda iyos sakonstitucio sasamarTlos mosamarTleTa Tanamdebobaze yofnis vada.
	 sakonstitucio sasamarTlos mosamarTlis Tanamdeboba SeuTavsebelia parlamentis, regionuli sabWos wev-
robasTan, iuristis praqtikasTan da kanoniT dadgnil nebismier daniSvnasa da TanamdebobasTan.
	 respublikis prezidentis winaaRmdeg impiCmentis proceduris SemTxvevaSi, garda sasamarTlos Cveulebrivi 
mosamarTleebisa, aucilebelia Teqvsmeti wevris arseboba, romlebic airCevian kenWisyriT im moqlaqeTa si-
idan, romelTac aqvT aucilebeli kvalifikacia senatSi asarCevad. am sias parlamenti amzadebs cxra weliwadSi 
erTxel kenWisyris gziT da amisaTvis iyenebs Cveulebrivi mosamarTleebis daniSvnisas moqmed procedurebs.
33 Celotto, A. “Rappresentanza e Corte costituzionale.” Rappresentanza politica, gruppi di pressione,élites al potere, Atti del Convegno di 
Caserta, 6-7 maggio 2005. Ed. L. Chieffi. Torino: Giappichelli, 2006:179 ss.
34 aseve arapolitikuri uflebamosili organoebi da pirebi.
35 “Lottizzazione” – aris italiuri politikuri tradicia, romlis Tanaxmad, politikuri partiebis wonasworoba 
erTnairi unda iyos parlamentsa da sakonstitucio sasamarTloSi. rac konkretulad niSnavs, rom, rodesac 
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italiaSi sasamarTlos damoukidebloba Sexedulebebis konsolidaciiT aRiniSneba: 
misi gadawyvetilebebi ganixileba „xelmouwerlad da azrTa sxvadasxvaobis gareSe, 
rac partiuli kuTvnilebis dadgenas Zalze arTulebs“36.

Tumca mxedvelobaSi unda miviRoT, rom 2004 wels parlamentma ganixila reformis 
proeqti n. 486237, romlis me-40 muxli iTvaliswinebs cvlilebas sasamarTlos Cveu-
lebriv SemadgenlobaSi: erTi mxriv, wamoyenebuli iyo winadadeba rogorc respu-
blikis prezidentis, aseve Cveulebrivi da administraciuli umaRlesi sasamarT-
loebis daniSnul mosamarTleTa raodenobis Semcirebis Sesaxeb (xuTidan oTxamde) 
da, meore mxriv, saparlamento nominaciebis gazrdis Sesaxeb (xuTidan Svidamde). es 
ukanaskneli nominaciebi unda daevalos federalur senats, integrirebuls regio-
nebisa da avtonomiuri provinciebis prezidentebTan. es winadadeba gakritikebuli 
iqna ori mizezis gamo: erTi, rom es reforma amcirebs im mosamarTleTa raodeno-
bas, romlebic ar arian arCeuli politikuri kriteriumebis mixedviT da meore, is 
aniWebs federalur senats (da ara parlamentis erTobliv sxdomas) sakonstitucio 
sasamarTlos mosamarTleTa umravlesobis dasaxelebis uflebamosilebas, riTac 
reformis proeqti warmoaCens ideas sakonstitucio sasamarTloSi „federaluri 
faqtoris“ Setanis Sesaxeb, rac radikalurad cvlis am organos bunebas (romlis 
mixedviTac igulisxmeba, rom miukerZoebeli unda iyos). am poziciis Tanaxmad, sasa-
marTlos axali Semadgenloba SeZlebda Zireulad Seecvala am organos xasiaTi. es 
gansakuTrebiT exeba mis, rogorc arbitris rols saxelmwifosa da regionebs Soris 
konfliqtis SemTxvevaSi38.

dabolos, gansakuTrebuli yuradReba unda mivaqcioT gaerTianebuli samefos uze-
naesi sasamarTlos SerCevis proceduras. marTalia, es aris sasamarTlo, romelic 
moqmedebs saerTo samarTlis/precedentuli samarTlis tradiciis qveyanaSi, misi 
Seqmnis upirvelesi argumentacia is iyo, rom gaerTianebuli samefos uzenaesi sasa-
marTlo parlamentidan gamoeyo da amiT uzrunveleyo uflebamosilebaTa mkafio 
oficialuri gamijvna sakanonmdeblo da sasamarTlo xelisuflebas Soris. Sesaba-
misad, uzenaes sasamarTloSi daniSvnis procesi mniSvnelovnad aris fokusirebuli 
Cveulebrivi politikuri pasuxismgeblobis Tavidan acilebaze. sakonstitucio re-
formis Sesaxeb aqtis 27-e muxlis Tanaxmad, kandidatebs SearCevs uzenaesi sasamarT-
los mosamarTleTa damniSvneli komisia, romelic Sedgeba sasamarTlos Tavmjdo-

mosamarTle Tanamdebobas tovebs da parlamentis politikuri wonasworoba ucvlelia (anu Sesabamis politi-
kur partias umravlesoba aqvs), momdevno mosamarTlis kandidatura imave politikurma partiam unda wamoay-
enos, romelmac wina kandidati daasaxela. 
36 m. volkanseki, „politikuri Zalaufleba da sasamarTlo kontroli italiaSi“. SedarebiTi politikuri kv-
levebi 26 (1994): 492.
	 Volcansek, M. “Political Power and Judicial Review in Italy.” Comparative political studies 26 (1994): 492.
37 Atti Parlamentari, XIV Legislatura, Camera dei deputati, italiis konstituciis II nawilis sakonstitucio reformis Ses-
axeb winadadeba (Disegno di legge costituzionale recante “Modifiche di articoli della Parte II della Costituzione)”, romelsac xels 
aweren berluskoni, fini da sxvebi, prezidentis administraciisTvis gadacemulia 2004 wlis 30 marts, beWdvis 
# 2544.
38 Caretti, P. De Siervo, U. Istituzioni di diritto pubblico Torino: Giappichelli Editore, 2004: 381.
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marisgan, Tavmjdomaris moadgilisgan da regionuli mosamarTleebis daniSvnaze 
pasuxismgebeli organoebis TiTo warmomadgenlisgan (inglisi da uelsi, Sotlandia 
da CrdiloeT irlandia). am sami wevridan mxolod erTi unda iyos araprofesio-
nali. es specialuri komisia irCevs erT kandidaturas, romelic lord-kanclerTan 
igzavneba da romelsac SezRuduli ufleba aqvs saimisod, rom daiwunos aRniSuli 
kandidatura an mosTxovos komisias gadawyvetilebis Secvla. premier-ministris 
roli amJamad Suamavlamdea dayvanili, romelic lord-kancleris mier warmodge-
nil kandidaturas dedofals gadascems daniSvnis mizniT39. sakonstitucio reformis 
Sesaxeb aqtis 27-e muxli ganmartavs, SerCeva unda iyos „damsaxurebis mixedviT“ da 
„sasamarTlos mosamarTleebis daniSvnis mizniT arCevanis gakeTebis dros komisiam 
unda uzrunvelyos, rom mosamarTleebs hqondeT codna da praqtikuli gamocdileba 
gaerTianebuli samefos yvela nawilis samarTalTan mimarTebaSi“.

VI. gansxvavebuli da Tanmxvedri azrebi

bolo aspeqti, romelic ramdenime saintereso stimulis gamo xels uwyobs marTlm-
sajulebisa da politikis urTierTobis mimoxilvas, aris gansxvavebuli da Tanmxve-
dri azrebis gamoqveynebis SesaZlebloba. es garemoeba, romelic SeiZleba aSkaradar 
ukavSirdeba precedentis analizs, SeiZleba mniSvnelovani aRmoCndes marTlmsaju-
lebisa da politikis urTierTobaze mosamarTleTa SerCevis proceduris SesaZlo 
gavlenis gamosavlenad. rogorc viciT, kontinenturi evropis sasamarTloebi, germa-
niis gamoklebiT, kolegialur gadawyvetilebebs iReben, rac sasamarTlos damouki-
deblobis dacvis konkretul saSualebas warmoadgens.amis sapirispirod, saerTo sa-
marTlis sasamarTloebi mSvidobianad iReben gansxvavebul da Tanmxvedr azrebs. es 
elementi xazs usvams TiToeuli mosamarTlis individualobas, iZleva mosamarTleTa 
poziciebze yuradRebis gamaxvilebis da maTi politikuri loialobis dadasturebis 
saSualebas. aSS-Si mosamarTleTa gadawyvetilebebis da Sexedulebebis gamWvirva-
loba xSirad erTmaneTis sapirispiro liberaluri da konservatiuli ideologiuri 
mimarTulebebis gamovlenis iaraRia. am konteqstSi uprianiagavixsenoT aSS-is maga-
liTi: aSS-is ukanaskneli uzenaesi sasamarTlos vada, romelic ivnisSi dasrulda, 
yvelaze qariSxliani iyo uaxles istoriaSi, vinaidan xuTi oTxis winaaRmdeg, ideo-
logiur safuZvelze, ufro meti gadawyvetileba iyo miRebuli, vidre sasamarTlos 
istoriis nebismier sxva momentSi. uzenaesi sasamarTlos iuridiuli moxeleebis 
wreSi gavrcelebul Worebs Tu davujerebT, mosamarTleebs Soris daZabuloba ufro 

39 k. meilsoni, „uzenaesi sabWos evoluciuri roli“, sajaro samarTali(2011): 43.
(Malleson, K. “The evolving role of the Supreme Court” Public Law (2011): 43.)



105

sasamarTlo damoukidebloba sasamarTlos angariSvaldebulebasTan mimarTebaSi

Zlieria, vidre es 2000 wels iyo saqmeze „buSi goris winaaRmdeg“. uzenaesi sasamarT-
los Tavmjdomaris Tanamdebobis dakavebidan mokle xanSi jon j. robert umcrosma 
2005 wels sajarod ganacxada, rom is Seecdeboda, sasamarTloSi erTsulovnebisa da 
kolegialurobisTvis Seewyo xeli. Tanamdebobaze yofnis pirveli Tveebis ganmavlo-
baSi sasamarTlom moaxerxa misi am miznis miRweva da gamosca azrebis seria 9 nolis 
winaaRmdeg. magram harmoniis xanmokle periodi uceb dasrulda, procentuli Tana-
fardoba 5 gadawyvetileba 4 gadawyvetilebis winaaRmdeg, rodesac oTxi liberali 
erTad gamoxatavda gansxvavebul azrs, 80 procentamde gaizarda 2004 wlis 55%-Tan 
SedarebiT. rogorc Cans, uaxloes momavalSi sasamarTlo polarizebuli gaxdeba da 
iq gavleniani konservatiuli bloki da sabrZolo mzadyofnaSi myofi liberaluri 
bloki iqnebian. mosamarTle stivensi, yvelaze mxcovani da albaT yvelaze liberali 
mosamarTle, Tavs opoziciis liderad miiCnevs40.

Tumca aSS-is magaliTi ar aris yvelaze tipuri SesaZlo variantebidan, radgan 
gansxvavebuli da Tanmxvedri azrebis arseboba yovelTvis ar iwvevs dayofas da 
danawevrebas. magaliTad, germaniaSi, sadac miRebulia gansxvavebuli azrebi, axlaxan 
gadawyvetilebaTa mxolod 9% iyo miRebuli xmaTa umravlesobiT. Tumca gadawyve-
tilebebs namdvilad xSirad iRebdnen erTxmad. gasagebia, rom sasamarTlos prestiJi 
amiT izrdeboda da iyo sruli gamWvirvaloba, romelic sasamarTlos legitimuro-
bas aniWebs. meore mxriv, italiasa da safrangeTSi gansxvavebuli azrebis ararse-
boba xels uwyobs iseTi sasamarTloebis Seqmnas, romelTa gageba da politikur sqe-
maSi klasificireba rTulia41. amJamad gansxvavebuli azrebis ararsebobas SeuZlia 
gaauaresos urTierToba institutebs Soris da gaarTulos pirdapiri urTierToba 
xalxTan.

VII. daskvnebi

Cvenma analizma gvaCvena, Tu ramdenad myarad aris dakavSirebuli sakonstitu-
cio da uzenaesi sasamarTloebis mosamarTleTa SerCevis procedura „instituciuri 
wonasworobis“ maregulirebel wesebTan. sasamarTloebis struqturis karg codnas 
SeuZlia mniSvnelovani informacia mogvces maTi funqcionirebis Sesaxeb. am Tval-
sazrisiT Cven ganvixileT eqvsi „struqturuli“ elementi (samarTlebrivi wyaroebi, 
mosamarTleTa raodenoba, profesiuli moTxovnebi, daniSvnaze uflebamosili orga-

40 j.rozeni „gansxvavebuli azris mqone mosamarTle jon pol stivensi“. 2007 wlis 23 seqtemberi. <http://www.
nytimes.com/>. (Rosen, J. “The Dissenter, Justice John Paul Stevens.” 23 Sept. 2007 <http://www.nytimes.com/>.).
41 Celotto, A. “Rappresentanza e Corte costituzionale.” cit., (34?).
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noebi, gansxvavebuli da Tanmxvedri azrebi), rac avlens im mniSvnelobas, romelsac 
TiToeuli qveyana aniWebs sasamarTlos damoukideblobas an piriqiT, sasamarTlos 
angariSvaldebulebas.

am elementebidan pirvelis analizma aCvena, rom sakonstitucio da uzenaesi sa-
samarTloebisTvis mosamarTleTa SerCevis procedurebi ZiriTadad fundamenturi 
kanonebis prerogativaa. amas ori mizezi aqvs: erTi mxriv, konstitucia xazs usvams 
am sasamarTloebis gansakuTrebul statuss, meore mxriv ki, amis mizania, moxdes 
konstituciis farglebSi zogierTi mniSvnelovani instituciuri kompromisi. aSS-Si 
arsebuli mdgomareobis gamoklebiT, sakonstitucio regulireba naklebad xasiaT-
deba kandidatebis daniSvnasTan dakavSirebuli araformaluri praqtikis saTanado 
gamWvirvalobiT. es ganapirobebs politikuri uwyebebis moqmedebis met Tavisufle-
bas mosamarTleTa daniSvnisas, aseve politikis met gavlenas sakonstitucio sasa-
marTlos Semadgenlobaze.

meore struqturuli elementi, romelic mosamarTleebis raodenobas ukavSir-
deba, imaze miuTiTebs, rom, maSin rodesac italia da germania (agreTve gaerTiane-
buli samefo) did sasamarTloebs irCeven, safrangeTi da aSS momcro sasamarTloebs 
amjobineben. pirveli varianti gamarTlebulia damoukidebeli da dabalansebuli 
gadawyvetilebebisken swrafviT, romlebic savsebiT Tavisufalia politikuri gav-
lenebisgan, meore varianti ki tipuria iseTi qveynisTvis, romelic misaRebad miiCne-
vs sasamarTlos SigniT ideologiuri poziciebis arsebobas.

mesame elementi, romelic gaanalizda, iyo profesionaluri moTxovnebi mosa-
marTled daniSvnisTvis. italiaSi, germaniasa da gaerTianebul samefoSi Sesabamisi 
konstituciebi iTvaliswinebs mkacr profesionalur SesarCev kriteriumebs. es See-
sabameba mizans, rom uzrunvelyofili iqnes maqsimaluri profesionaluri standar-
ti. ufro metic, aSkaraa, rom, rodesac profesionaluri moTxovnebi dakonkretebu-
lia, saTanado uflebamosili pirebis politikuri Tavisufali nebis xarisxi ufro 
dabali iqneba (xolo mosamarTlis damoukideblobis xarisxi ufro maRali). marT-
lac, uflebamosili organoebi da pirebi (xSirad politikuri niSnebis mqone), rom-
lebsac mosamarTleTa daniSvna akisriaT, kandidatebs subieqturi an ideologiuri 
kriteriumebis Tanaxmad ki ar arCeven, aramed mkacrad gansazRvrul kriteriumebze 
dayrdnobiT (romlebic politikuri Sefasebebisgan Tavisufalia da koncentrire-
bulia Rirsebebze). situacia sruliad gansxvavebulia safrangeTSi, sadac specia-
luri kvalifikacia ar aris saWiro daniSvnisTvis, iuristis xarisxic ki ar aris 
savaldebulo42.rogorc vxedavT, es faqtebi gvibiZgebs, ganvixiloT sasamarTlo 

42 Jiskar destenis prezidentobis xanidan wamovida tendencia, rom daeniSnaT iuridiuli gamocdilebis mqone 
kandidatebi, Tumca miterani piradi loialurobis tradiciul standartebs eyrdnoboda. ix. citata: a.stouni, 
marTlmsajulebrivi politikis dabadeba safrangeTSi, sakonstitucio sabWo SedarebiT.??? perspeqtivaSi 
(Stone, A. The Birth of Judicial politics in France, the constitutional Council in comparative prospective, cit.)
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rogorc politikuri Zalauflebis danamati. marTlac, uflebamosili organoebis 
moqmedebis Tavisuflebas mosamarTleTa daniSvnis dros ori Sedegi mohyveba: sasa-
marTlos wevrebs umetesad sajaro samsaxuris profesiuli gamocdileba aqvT da 
maTi politikuri warsuli aRmasrulebel an sakanonmdeblo Stos ukavSirdeba. aSS-
is SemTxvevaSi am situacias sxva specifikuri aspeqtebic aqvs, romlebic demogra-
fiuli, seqsualuri da, rac yvelaze mniSvnelovania, ideologiuri kriteriumebidan 
gamomdinareobs. maTi amocanaa iseTi mosamarTlis moZebna, romelic daakmayofi-
lebs ara marto maRal profesiul standartebs, aramed maRal „warmomadgenlobiT“ 
standartebsac. aSS-Si, sadac aRiarebulia sasamarTlos politikuri Zalaufleba, 
principuli mniSvneloba aqvs ara damoukidebeli sasamarTlos arsebobas, aramed 
iseTi sasamarTlosi, romelsac amerikeli xalxis sxvadasxva miswrafeba SeuZlia 
warmoadginos.

rac Seexeba mosamarTleebis Tanamdebobaze yofnis periods, Cveulebriv, saxelmwi-
foebi grZelvadian vadebs aweseben xelaxali daniSvnis uflebis gareSe, raTa aRkve-
Ton politikuri homogenuroba warmomadgenlobiT organoebTan. es gansakuTrebiT 
exeba amerikis SeerTebul Statebs da gaerTianebul samefos, sadac mosamarTleebs 
Tanamdeboba samudamod ukaviaT.

mexuTe (da albaT yvelaze mniSvnelovani) elementi, romelic gaanalizda, exeba 
mosamarTleTa daniSvnaze uflebamosili organoebis tipologias. am nawilSi Cven 
advilad SegviZlia davinaxoT, rom mosamarTleebis SerCevis procedurebi aris 
is wertili, sadac marTlmsajuleba da politika ikveTebian. marTlac, qveynebis 
umravlesobaSi sakonstitucio mosamarTleebi iniSnebian politikuri proceduris 
safuZvelze, sakiTxavi ki is aris, rogoria amgvari politizirebis realuri xarisxi. 
aRniSnuli elementis Sefasebis mcdelobisas Cven safrangeTi da italia, Sesabami-
sad, pirvel da bolo adgilze movaTavseT. rogorc Cans, mosamarTleTa SerCevis 
procedura safrangeTSi kvlavac zedmetadaa politikosebis gavlenis qveS, maSin 
rodesac italiuri procedurebi garkveulwilad „metyvelebs“ sasamarTlos damou-
kideblobaze (rac imis wyalobiT xdeba, rom daniSvnis procedurebSi marTlmsaju-
lebis umaRlesi organoebi arian CarTuli). SuaSi arian germania da gaerTianebuli 
samefo, sadac mosamarTleebs irCeven ufro „demokratiuli“ da „miukerZoebeli“ 
meTodebiT (romlebSic monawileoben parlamentis orive palata da mosamarTle-
Ta daniSvnaze pasuxismgebeli damoukidebeli komisiebi). Tumca Cven SuaSi vxedavT 
agreTve amerikis SeerTebul Statebs, sadac mosamarTleebis SerCevis procedurebi 
dabalansebulia gamWvirvalobis da TanamSromlobis maRali xarisxiT.
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qvemoT mocemul cxrilSi Cven SevitanT lurj da wiTel elementebs, romlebic, 
Sesabamisad, angariSvaldebulebas da damoukideblobas SeiZleba davukavSiroT.

samarTlebrivi 
wyaroebi

raod. profesiuli 
moTxovnebi

Tanamd. 
yofnis vada

uflebamosili 
organoebi

gansxv. da 
Tanmxv. 
azrebi

safran. konst. muxli 
56

9 / 9 weli, ar 
ganaxldeba

3 – resp. prez.
3 – senatis 

Tavmj.
3 – nac. asamb. 

Tavmjd.

ara

italia konst. muxli 
135

15 1 – umaR. sasam.
2 – univ. prof.
3 – iuristi 
20 w. (muxli 

135(2))

9 weli, ar 
ganaxldeba

5 – resp. prez.
5 – parlam.
5 – magistr.

ara

germania muxl. 93-100

LF + sez. 3-10
St. C

16 – 3 mosa-
marTle (umaR. 

fed. sas.)
– iuristebi

12 weli, ar 
ganaxldeba

bundestagi
bundestrati

(2/3)

ki

aSS konst. muxli 
II, p. 2

9 kriter. damy. 
daniSvna,

gamWvirvaloba

samudamo aSS-is prezid.
+ senati

ki

gaerT. 
samefo

aqti sakonst. 
ref. Sesaxeb,

kari III, mux. 23

– maRali 
Tanamd. sasa-
marTl. – 2 w.
– iuridiuli 

praqtika – 2 w.

samudamo 
(70 wlamde)

mosam. damniSvn. 
komisia

lord-kan-
cleri

ki

safrangeTi

aSS

germania gaerTianebuli samefo

italia

politizireba

damoukidebloba/gamWvirvaloba
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daskvnis saxiT SegviZlia vTqvaT, rom qvemoT mocemuli cxrili adasturebs, rom 
safrangeTSi angariSvaldebulebis sasargeblo elementebis yvelaze didi raodeno-
baa, xolo italiaSi – damoukideblobis elementebisa. aseve yuradReba gavamaxvileT 
gamWvirvalobaze, romelic aSS-isTvisaa damaxasiaTebeli. am ukanasknel elements 
SeuZlia daabalansos mosamarTleTa SerCevis procedurebis politizireba (ele-
menti, romelic safrangeTs moswons).

damoukidebloba angariSvaldebuleba gamWvirvaloba

safrangeTi 1 4

italia 5

germania 4 1

aSS 1 3 1

gaerT. samefo 4 1

bolo kiTxva, romelic bunebrivad Cndeba am naSromis safuZvelze, aris Semdegi: 
SesaZlebelia Tu ara, gamoiZebnos sakonstitucio da uzenaesi sasamarTloebis mosa-
marTleTa SerCevis „saukeTeso“ gza? ra Tqma unda, marTlmsajulebis am organoebis 
mzardi roli sul ufro met problemas aCens maTi legitimurobis kuTxiT: mosa-
marTleebis daqiravebis procesi, romelic aerTianebs politikur angariSvaldebu-
lebasa da gamWvirvalobas, Teoriulad saukeTeso gzaa problemis mosagvareblad. 
Tumca gasaTvaliswinebelia is, rom praqtikaSi ar arsebobs SerCevis „saukeTeso“ 
sistema. SegviZlia Cvens Tavs vkiTxoT, romelia mosamarTleebis SerCevis saukeTeso 
meTodi – meritokratiuli Tu politikuri? Cveni azriT, pasuxi aris ara erT-erTi 
maTgani, aramed orive. vfiqrobT, rom swori pasuxis mosaZebnad isic unda gaviTva-
liswinoT, Tu xelisuflebis romeli formaa CarTuli. mokled, SerCevis saukeTeso 
sistema unda aTviTcnobierebdes sasamarTlos mowyobis rols Zalauflebis daba-
lansebis saqmeSi. Sesabamisad, italiaSi marTlmsajulebis reformasTan dakavSire-
biT mimdinare debatebidan gamomdinare, SemiZlia davaskvna, rom sasamarTlos da-
moukideblobaze an angariSvaldebulebaze gavlenis moxdenis an maTi modificirebis 
mcdeloba iuridiuli reformis gziT (rac sakonstitucio sasamarTlosTvis mosa-
marTleTa SerCevis procedurasac moicavs), unda daupirispirdes sakonstitucio 
wyobis ramdenime umniSvnelovanes burjs da, upirveles yovlisa, im wesebs, romlebi-
Tac imarTeba sxvadasxva Zalauflebis erTmaneTisgan gamijvna da mTavrobis forma.
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danarTi

italiis sakonstitucio sasamarTlos Semadgenloba (cxrili #1)43

daniSvna ganaTleba profesiuli gamocdileba politikuri an adminis-
traciuli gamocdileba

latanci 
(2010)

sakasacio 
sasamarTlo

samarTali Cveulebrivi magistrati,  
xangrZlivi gamocdileba 
sakasacio sasamarTloSi 

finokiaro
(2002)

“ “ Cveulebrivi magistrati

kriskuolo
(2008)

“ “ “ mosamarTleTa asociacia 
(Tavmjdomare), mosamarT-

leTa umaRlesi sabWo 
(1990-94)

madalena
(2002)

saaRricxvo 
sasamarTlo

“ saaRricxvo magistrati ministrTa kabinetebi

kvaranta
(2004)

saxelmwifo 
sabWo

“ administraciuli mosa-
marTle

ministrTa kabinetebi

galo
(2004)

respublikis 
prezidenti

“ universiteti, fiskaluri 
samarTali

finansTa ministri 
(kiampi)

kaseze
(2005)

“ “ universiteti, administra-
ciuli samarTali

ministri (saxelmwifos 
marTva) (kiampi)

saule
(2005)

“ “ universiteti, saerTaSo-
riso samarTali

tesauro
(2005)

“ “ universiteti, saerTaSo-
riso samarTali

antisatrasto uwyeba 
(Tavmjdomare)

grosi
(2009)

“ “ universiteti, italiuri 
samarTlis istoria

de sievro
(2002)

parlamenti “ universiteti, sakonstitu-
cio samarTali

memarcxene, privatulo-
bis dacvis uwyeba (wevri)

macela
(2005)

“ “ saxelmwifo prokurori memarjvene, ministri 
(saxelmwifos marTva) 

(berluskoni)
ministrTa kabinetebi

silvestri
(2005)

“ “ universiteti, sakonstitu-
cio samarTali

memarcxene, mosamarTleTa 
umaRlesi sabWo (1990-94)

napolitano
(2006)

“ “ administraciuli mosa-
marTle

memarjvene, ministrTa 
kabinetebi

frigo
(2008)

“ “ sisxlis samarTlis advo-
kati

memarjvene, sisxlis 
samarTlis advokatTa 

asociaciis Tavmjdomare

43 2011 wlis marti http://www.corteconstituzionale.it/actionCollegio.do. ugo de sievro sasamarTlodan 2011 wlis 
aprilSi wavida, paolo madalenam muSaoba Tavis Tanamdebobaze 2011 wlis ivlisSi daasrula. 2011 wlis se-
qtemberSi marta kartabia dainiSna respublikis prezidentis mier gardacvlili ana maria saules adgilas.
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germaniis sakonstitucio sasamarTlos Semadgenloba44 (cxrili #2)

daniSvna ganaTleba profesiuli gamoc-
dileba

politikuri an 
administraciuli 

gamocdileba

ferdinand 
kirkhofi

NA, pirve-
li senati

iur. doqtori (haidel-
bergi), samarTali

universitetis pro-
fesori, mosamarTle

kristine 
hofman-den-

hardti

“ iur. doqtori (iohan-
volfgang-goeTes uni-
versiteti), samarTali

universitetis 
profesori da mosa-

marTle

mainis frankfur-
tis socialur 

sakiTxTa depart. 
Tavmjd.; heses ius-
ticiis ministri

brun-oto 
braidi

“ iur. doqtori (hambur-
gi), samarTali

sajaro samarTlis 
profesori

reinhard 
gaieri

“ iur. doqtori (drezde-
ni), samarTali

mosamarTle

mikael aix-
bergeri

“ iur. doqtori (mainci), 
samarTali

mosamarTle baden-fiurtem-
bergis ministrTa 

kabineti

vilhelm 
Slukebieri

“ samarTali (Justus-Liebig-
Universität Gießen)

mosamarTle federaluri kan-
celaria (iust. da 
administraciis 
departamenti)

iohanes 
mazingi

“ iur. doqtori (frai-
burgi), samarTali da 

filosofia

profesori

andreas l. 
paulusi

“ iur. doqtori (miun-
heni), samarTali

profesori

andreas 
foskuhle

NA, meore 
senati

iur. doqtori (Ludwigs-
Maximilians-Universität 
Munich), samarTali

profesori bavariis Sss-s 
referenti

zigfrid 
brosi

“ iur. doqtori (miunheni) profesori bavariis saxelmw. 
kancelariis iuri-
diuli departa-

menti

lerke 
osterlohi

“ iur. doqtori
 sajaro finansebis 

samarTlis instituti 
(hamburgi)

profesori

udo di 
fabio

“ iur. doqtori (boni), 
samarTali

mosamarTle da pro-
fesori

municipaluri admi-
nistraciis moxele

44 2011 wlis marti http://www.bundesverfassungsgericht.de/en/judges.html.
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rudolf 
melinghofi

“ swavlobda miunsteris 
universitetSi

mosamarTle

gertrude 
liube-
volfi

“ iur. doqtori  
(fraiburgi)

mikael 
gerhardti

“ iur. doqtori mosamarTle bavariis Ss minis-
tri

herbert 
landau

“ swavlobda samarTals 

(Justus-Liebig-Universität 
Gießen)

mosamarTle iusticiis feder. 
saministro

safrangeTis Conseil Constitutionnel-is Semadgenloba45 (cxrili #3)

daniSvna ganaTleba profesiuli gamoc-
dileba*

politikuri an 
administraciuli 

gamocdileba**

debre
(2007)

respublikis 
prezidenti

politikuri mecn., 
parizi, samarTali

Cveulebrivi magis-
trati

moadg., ministri, 
nac. asamb. spikeri

stainmeci
(2004)

respublikis 
prezidenti

politikuri mecn., 

parizi,ENA
prefeqti ministrTa kabine-

tebi

gvilenSmidti
(2004)

senatis 
Tavmjdomare

politikuri mecn., 
parizi, samarTali

Cveulebrivi magis-
trati

ministrTa kabine-
tebi

deno de sen 
marki 
(2007)

senatis 
Tavmjdomare

politikuri mecn., 
parizi, samarTali, 

ENA

saxelmwifo sabWo 
(Tavmjdomaris 

moadgile) 

ministrTa kabine-
tebi

kanive
(2007)

nacionaluri 
asambleis 

Tavmjdomare

samarTali, ENM Cveulebrivi magis-
trati, sakasacio 

sasamarTlos 
Tavmjdomare

miSel Sarasi
(2010)

respublikis 
prezidenti

xarisxi iurispru-
denciaSi

politikosi ministrTa kabine-
ti, senatis wevri

hiuber hane 
(2010)

senatis 
Tavmjdomare

samarTali, ENM administraciuli 
magistrati, univer-
sitetis profesori

sxvadasxva samT. 
komisiis wevri

Jak baro 
(2010)

nacionaluri 
asambleis 

Tavmjdomare

politikuri mec-
nierebebi

erovnuli da evro-
puli masStabis 
politikosi

ministrTa kabi-
neti, parlamentis 

wevri

kler bazi-ma-
lori
(2010)

nacionaluri 
asambleis 

Tavmjdomare

politikuri mec-
nierebebi

administraciuli 
funqciebi

saxelmwifo sam-
saxuri

45 2011 wlis marti www.conseil-constitutionnel.fr.
* sasamarTloebSi, advokatad, universitetebSi...
** ministrTa kabineti da/an sxva umaRlesi rangis administraciuli samsaxuri.
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amerikis SeerTebuli Statebis uzenaesi sasamarTlos Semadgenloba46 (cxrili #4)

daniSvna ganaTleba profesiuli gamocdi-
leba*

politikuri an admi-
nistraciuli gamoc-

dileba

jon j. 
robertsi

(2005)

jorj u. 
buSi

samarTlis doqtori, 
harvardis samarTlis 

skola, 1979

iuridiuli moxele, 
aSS saapelacio sasa-
marTlos mosamarTle 

kolumbiis olqSi

aSS iusticiis de-
partamenti, Ronald 
reiganis asocire-
buli mrCeveli

antonin 
skalia
(1986)

reigani samarTlis bakalavri, 
harvardis samarTlis 

skola

profesori, aSS saape-
lacio sasamarTlos 

mosamarTle kolumbiis 
olqSi

entoni m. 
kenedi
(1988)

reigani samarTlis bakalavri, 
harvardis samarTlis 

skola

sakonstitucio sa-
marTlis profesori, 
saapel. sasamarTlos 

mosamarTle

klarens 
Tomasi
(1991)

buSi samarTlis doqtori, 
ielis samarTlis 

skola

advokati, aSS saape-
lacio sasamarTlos 

mosamarTle kolumbiis 
olqSi

aSS-is dasaqmebaSi 
Tanaswor SesaZle-
blobaTa komisiis 

Tavmjd.

ruT bader 
ginsburgi

(1993)

klin-
toni

samarTlis bakalavri, 
kolumbiis samarTlis 

skola

samarTlis profesori, 
aSS saapelacio sasa-
marTlos mosamarTle 

kolumb. olqSi

stiven j. 
breieri

(1994)

klin-
toni

samarTlis doqtori, 
harvardis samarTlis 

skola

samarTlis profesori, 
mosamarTle

aSS mosamarTleTa 
konferenciis wevri

semuel 
enToni 
alito
(2006)

jorj u. 
buSi

NA mosamarTle, advokati

Sonia soto-
maiori
(2009)

barak 
obama

samarTlis doqtori, 
ielis samarTlis 

skola

advokati, mosamarTle

elena kagani 
(2010)

obama samarTlis doqtori, 
harvardis samarTlis 

skola

iuridiuli moxele, 
profesori

aSS-is mTavari 
prokuroris saSinao 

politikis saki-
TxebSi asistentis 

moadgile 

46 http://www.supremecourt.gov/about/biographies.aspx.
* sasamarTloebSi, advokatad, universitetebSi...
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gaerTianebuli samefos uzenaesi sasamarTlos Semadgenloba47 (cxrili #5)

daniSvna ganaTleba profesiuli gamocdileba politikuri an 
administraciuli 

gamocdileba

lordi 
filipsi

mosamarT-
leTa damniS-
navi komisia

samarTali mosamarTle

lordi 
houpi

“ samarTali, kembri-
ji, edinburgi

Sotlandiis advokatTa 
kolegiis wevri, mosa-

marTle

dedoflis advo-
kati

lordi 
savil 

de niu-
digeiti

“ samarTali, oqs-
fordi

mosamarTle vaWrobisa da mrew-
velobis departa-
mentis komitetis 

Tavmjdomare

lordi 
rojeri

“ samarTali, gla-
zgo, oqsfordi

universiteti, mosamarTle, 
mTavari prokurori

lordi 
uokeri

“ kembriji advokatTa kolegiis wevri, 
mosamarTle

ledi 
heili

“ kembriji advokatTa kolegiis wevri, 
profesori, mosamarTle

samarTlis komisia

lordi 
brauni

“ samarTali, oqs-
fordi

advokatTa kolegiis wevri, 
mosamarTle

lordTa pala-
tis evrokavSiris 
SerCeuli komite-
tis qvekomitet 

“E”-s (samarTali 
da institutebi) 

Tavmjdomare 2005-
dan 2007 wlamde

lordi 
mensi

“ samarTali, oqs-
fordi

advokatTa kolegiis wevri, 
mosamarTle

lordi 
kolinsi

“ samarTali, kembri-
ji, kolumbia (aSS)

solisitori, mosamarTle

lordi 
keri

“ samarTali, dedo-
flis universi-
teti, belfasti

advokatTa kolegiis wevri, 
gvirgvinis advokati, mosa-

marTle

lordi 
klarki

“ samarTali, sazR-
vao da komer-

ciuli

advokatTa kolegiis wevri, 
mosamarTle

jon 
diasoni

“ samarTali advokatTa kolegiis wevri, 
uzenaesi sasamarTlos 

mosamarTle

47 http://www.supremecourt.gov.uk/about/biographies.html.
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sasamarTlo damoukidebloba sasamarTlos angariSvaldebulebasTan mimarTebaSi

sakonstitucio sasamarTloebis SedarebiTi analizi (cxrili #13)

safrangeTi germania italia gaerTiane-
buli samefo

aSS

saxelwodeba Counseil Constitu-
tionnel

Bundersverfas-
sungsgericht

Corte Costitutio-
nale

The Supreme 
Court

US Supreme 
Court

daarsebis 
TariRi

1958 1949 1948 2005 1787

mosamarTleTa 
raodenoba

9 16 15 12 9

vada 9 weli 12 weli 9 weli sicocxlis 
ganmavlobaSi 
(70 wlamde)

sicocxlis 
ganmavlo-

baSi

damniSnavi 
uwyeba

respublikis 
prezidenti 
(3), senatis 

Tavmjdomare 
(3), nacionaluri 
asambleis Ta-
vmjdomare (3)

Bundestag (8)
Bundesrat (8)

respublikis 
prezidenti 

(5), parlamen-
ti (5),umaRle-
si sasamarT-
loebi (5)

mosamarTle-
Ta damniSnavi 

komisia

prezidenti 
da senati

sasamarTlo 
ganxilvis praq-

tikis saxe

centralizebuli centralize-
buli

centralize-
buli

decentra-
lizebuli

decentra-
lizebuli

konkretuli 
ganxilva: 

arapirdapiri 
apelireba 

Cveulebrivi 
sasamarTloe-
bis meSveobiT

ara ki ki ki ki

abstraqtuli 
ganxilva: saxe

A priori A posterior A posterior ara ara

dawesebule-
bebi, romel-

Tac SeuZliaT 
abstraqtuli 

ganxilvis inici-
reba

respublikis 
prez., sena-

tisa da asamb. 
Tavmjdomare, 

60 senatori, 60 
moadgile

federaluri 
mTavroba, 
regionuli 
mTavroba, 

1/3 bundes-
tagi

mTavroba, 
regionuli 
mTavrobebi

gansxvavebuli/
Tanmxvedri 

azri

ara ki ara ki ki
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droebiTi RonisZiebis arsi da 
problemuri sakiTxebi

latviis sakonstitucio 
sasamarTlos praqtika

anita rodina* 

iuridiul mecnierebaTa doqtori, 

latviis universitetis asistent-profesori.

    mokle mimoxilva

winamdebare statiaSi avtori aanalizebs latviis sakonstitucio sasamarTlos 
droebiTi RonisZiebis instrumentis gamoyenebis gamocdilebas moqalaqeTa sa-
konstitucio sarCelebis ganxilvisas. sakonstitucio sasamarTlos praqtikis ga-
TvaliswinebiT, statiaSi ganxilulia sasamarTlos is gadawyvetilebebic, romleb-
sac sakonstitucio sasamarTlos samarTalwarmoeba ar iTvaliswinebs. amgvarad, es 
naSromi gvaZlevs pasuxs kiTxvaze, SeuZlia Tu ara sakonstitucio sasamarTlos, 
SeaCeros saqmis ganxilva saerTo iurisdiqciis sasamarTloebSi da sakanonmdeblo 
procedurebi.

* iuridiul mecnierebaTa doqtori, latviis sakonstitucio sasamarTlos konstituciuri samarTlisa da pro-
ceduris asistent-profesori, latviis universitetis iuridiuli fakultetis dekanis moadgile.
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1. Temis aqtualoba

erT-erTi saproceduro sakiTxi – droebiTi RonisZieba – sakonstituco sarCe-
lis ganxilvas ukavSirdeba. Tavisi kompetenciidan gamomdinare, sakonstitucio sasa-
marTlo xSirad ereva politikis SemuSavebaSi. es axali ambavi ar aris im qveynebSi, 
romlebic sakonstitucio kontrolis evropul models misdeven. Tuki abstraqtu-
li sakonstitucio kontrolis subieqtebs – parlaments, deputatTa gansazRvrul 
raodenobas, qveynis prezidents, aRmasrulebel xelisuflebas ufleba aqvT, mimar-
Ton sakonstitucio sasamarTlos, maSin sasamarTloc, pirdapir Tu iribad, SeiZleba 
CarTuli aRmoCndes politikur procesebSi. latvia gamonakliss ar warmoadgens 
am SemTxvevaSi. politikisa da samarTlis urTierTqmedebis procesSi sakonstitu-
cio sasamarTlos bevri mniSvnelovani gadawyvetileba aqvs miRebuli, inter alia, 
droebiT RonisZiebasTan dakavSirebiT, mosarCeleTa moTxovniT. sakonstituco sasa-
marTlos sakmaod rTul kiTxvebze uwevs pasuxis gacema, roca is sakanonmdeblo 
aqtebiT mouwesrigebel procedurul sakiTxebs ganixilavs, magaliTad, aqvs Tu ara 
mas saerTo sasamarTloSi saqmis warmoebis SeCerebis ufleba. Tumca yvelaze rTuli 
da politikurad sensitiuri sakiTxi, risi Seswavlac sakonstitucio sasamarTlos 
mouxda, gaxlavT sasamarTlos mier sakanonmdeblo procesis SeCerebis SesaZleblo-
ba. es sakiTxi Zalze aqtualuri gaxda 2012 wlis dasawyisSi Catarebuli referendu-
mis dros. referendumi tardeboda latviuri enisTvis erTaderTi oficialuri enis 
statusis SenarCunebis gadasawyvetad. am „referendumma“ wamoswia win sakonstitu-
cio sasamarTlos uflebaTa moqmedebis sfero da droebiTi RonisZiebis gamoyeneba 
mis praqtikaSi.

2. droebiTi RonisZieba sakonstitucio samarTalwarmoebaSi

konstituciuri sarCeli, romelic sakonstitucio sasamarTlos Sesaxeb kanonis 
me-19(2) muxlis mixedviT latviis moqalaqem SeiZleba Seitanos sasamarTloSi, erT-
erTi yvelaze mniSvnelovani samarTlebrivi dacvis saSualebaa qveyanaSi1. adamians 
ufleba aqvs, mimarTos sakonstitucio sasamarTlos im samarTlebrivi aqtis (nor-
mis) konstituciasTan Sesabamisobis gasarkvevad, romlis mizeziTac dairRva misi 
konstituciuri uflebebi. Tumca, latviis kanoniT, dasaSvebia mxolod konstitu-
ciuri sarCelis Setana, da ara actio popularis, rac niSnavs, rom moqalaqe unda daemor-

1 Rodiņa A. Konstitucionālās sūdzības teorija un prakse Latvijā: Rīga, Latvijas Vēstnesis, 2009,17.-31.lpp.
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Cilos sxvadasxva procedurul da materialur SezRudvebs, maT Soris, unda daicvas 
subsidiarobis principi. subsidiarobis principis Sesabamisad, sakonstitucio sasa-
marTloSi sarCelis Setanamde amowuruli unda iqnes yvela arsebuli da qmediTi 
samarTlebrivi saSualeba2. Cveulebriv, latviis moqalaqisTvis samarTlebrivi dac-
vis sxva saSualeba erovnul doneze gaxlavT e.w. saerTo iurisdiqciis sasamarTlo 
an sasamarTlo sistemis Sesabamisi instituti, sadac Seaqvs sarCeli konstituciiT 
daculi uflebebis darRvevis Sesaxeb3. ai, aq dgeba is dro, Tuki subsidiarobis 
principi daculia, roca sasamarTlos SeuZlia droebiTi RonisZieba gamoiyenos.

droebiTi RonisZiebis samarTlebrivi safuZvelia sakonstitucio sasamarTlos 
Sesaxeb me-19(2) muxlis me-5 punqti, romelic iTvaliswinebs, rom `sakonstitucio 
sarCelis (gancxadebis) Setana ar aCerebs gadawyvetilebis aRsrulebas, garda im 
SemTxvevebisa, Tu sakonstitucio sasamarTlo sxvagvar gadawyvetilebas ar miiRebs“4. 
amgvarad, droebiTi RonisZieba sakonstitucio sasamarTlos uflebaa sakonstitu-
cio samarTalwarmoebaSi, SeaCeros sasamarTlo gadawyvetilebis aRsruleba. xazi unda 
gaesvas im faqts, rom kanoni sakonstitucio sasamarTlos Sesaxeb ar iTvaliswinebs 
romelime sxva saxis droebiT regulacias.

latviis sasamarTlos droebiTi RonisZiebis gamocdileba unikaluri ar aris. ms-
gavsi proceduruli instituti sxva qveynebSic aris gaTvaliswinebuli. magaliTad, 
poloneTis sakonstitucio tribunalis Sesaxeb aqtis 50-e muxli uflebamosilebas 
aniWebs tribunals, rom man miiRos droebiTi gadawyvetileba im mizniT, rom `gada-
dos an SeaCeros gadawyvetilebis aRsruleba im saqmeSi, romelsac sarCeli exeba, 
Tuki es gadawyvetileba, ganaCeni an sxva saxis Canaweri, gamoiwvevs iseT Seucvlel 
samarTlebriv Sedegebs, romlebic saziano iqneba mosarCelisTvis, an sadac mniSvne-
lovani sazogadoebrivi interesia, an mosarCelis kidev erTi interesi mis sasar-
geblod laparakobs“5. germaniis federaluri sakonstitucio sasamarTlos Sesaxeb 
kanonis 32-e muxli adgens sakonstitucio sasamarTlos uflebamosilebas, gamoiye-
nos droebiTi RonisZieba im SemTxvevaSi, Tuki es `aucilebelia seriozuli zianis 
Tavidan asacileblad, gardauvali safrTxis mosagerieblad an, Tuki arsebobs sxva 
seriozuli mizezi sazogadoebrivi keTildReobis dasacavad“6. droebiTi RonisZieba 
gagebulia agreTve rogorc sasamarTlos ufleba, SeaCeros kanonis ZalaSi Sesvla7. 

2 sakredito-safinanso institutebis kanonis normebis Sesabamisoba konstituciasTan; sakonstitucio sasamarT-
los gadawyvetilebaNo 2010-71-01: http://www.satv.tiesa.gov.lv/upload/Judgment%202010-71-01-parex__ENG.pdf.
3 `vaWrobis Sesaxeb kanonis ZalaSi SesvlisTvis saWiro procedurebis“ Sesaxeb kanonis me-19(5) muxlis latviis 
konstituciis 105-e muxlTan da daniasTan gaformebuli xelSekrulebis zogierTi muxlis Sesabamisobis sakiTxi 
konstituciasTan. ix. latviis respublikis sakonstitucio sasamarTlos gadawyvetileba2009-113-0106saqmeze, 
nawili 14. http://www.satv.tiesa.gov.lv/upload/spriedums_2009-113-0106.htm
4 kanoni sakonstitucio sasamarTlos Sesaxeb: http://www.satv.tiesa.gov.lv/?lang=2&mid=9.
5 poloneTis aqti sakonstitucio tribunalis Sesaxeb: http://www.trybunal.gov.pl/eng/index.htm.
6 germaniis kanoni federaluri sakonstitucio sasamarTlos Sesaxeb (Gesetz über das Bundesverfassungsgericht) 
	 http://www.iuscomp.org/gla/statutes/BVerfGG.htm#32.
7 kanoni federaluri sakonstitucio sasamarTlos Sesaxeb. iuridiuli teqstebi, gv.29.Bonn: Internationes, 1996, p. 29. 
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sloveniis sakonstitucio sasamarTlosac iseTive farTo uflebamosilebebi aqvs 
droebiTi RonisZiebis gamoyenebisTvis, rogorc germaniis federalur sakonstitu-
cio sasamarTlos. sakonstitucio sasamarTlos Sesaxeb sloveniis kanonis 39-e muxli 
iTvaliswinebs, rom `saboloo gadawyvetilebis miRebamde sakonstitucio sasamarT-
lo uflebamosilia, SeaCeros kanonis an sxva saxis regulaciis (an misi nawilis), an 
zogadi aqtis moqmedeba sazogadoebrivi uflebamosilebis gansaxorcieleblad [..]“8. 
magram, Tu sloveniis sasamarTlom konstituciuri sarCeli gansaxilvelad miiRo, 
maSin plenums ufleba aqvs, SeaCeros sadavo individualuri aqti, `Tu mas gamo-
sasworeblad rTuli da saziano Sedegebi mohyveba“9. aseTive viTareba gvaqvs la-
tviis sakonstitucio sasamarTloSi.

3. droebiTi RonisZiebis Sinaarsi sakonstitutio sasamarTlos 
kanonis mixedviT

latviis kanoni sakonstitucio sasamarTlos Sesaxeb (muxli me-19 (2), punqti me-5) 
Seicavs prezumfcias, rom konstituciuri sarCelis Setanam ar unda gamoiwvios saerTo 
sasamarTlos gadawyvetilebis SeCereba. es imas niSnavs, rom sakonstitucio sasamarT-
lom SesaZloa sxvagvari gadawyvetileba miiRos, anu SeaCeros sasamarTlos gadawy-
vetileba gamonaklis da gansakuTrebul SemTxvevebSi. amgvarad, SeiZleba vifiqroT, 
rom `[..] droebiTi RonisZieba unda miiCneodes sakonstitucio samarTalwarmoebis 
gansakuTrebul procedurad [..]“10. droebiTi RonisZiebis gamoyeneba mxolod gansaku-
Trebul SemTxvevebSi imas niSnavs, rom sakonstitucio sasamarTlos ver gamoviyenebT 
rogorc gadawyvetilebis gadavadebis instruments, Tu mosarCele ukmayofiloa am 
gadawyvetilebiT. ufro metic, mxedvelobaSia misaRebi meore mxaris samarTlebrivi 
garkveuloba, anu is, rom gadawyvetileba, romelic sasamarTlom miiRo, aRsruldeba. 
aq Semdegi prinicipic aris dasacavi: manam, sanam sxvagvarad ar gadawydeba, ivaraudeba, 
rom sasamarTlos mier miRebuli gadawyvetileba kanonieria. amave dros, Tu gaviTva-
liswinebT konstituciuri sarCelis Sinaarss, SeiZleba gamoCndes da sinamdvileSi 
gvaqvs kidec iseTi SemTxvevebi praqtikaSi, roca sasamarTlos gadawyvetilebis SeCe-
reba aucilebelia.

8 sloveniis respublikis aqti sakonstitucio sasamarTlos Sesaxeb 
	 //www.us-rs.si/media/constitutional.court.act.full.text.pdf.
9 iqve, muxli 58.
10 LR Satversmes tiesas Rīcības sēdes 27.03.2012. lēmums lietā Nr. 2012-07-01, 4.p. Nepublicēts. 
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sakonstitucio sasamarTlo ar gansazRvravs faqtobriv pirobebs, romelTa ar-
sebobis pirobebSi sakonstitucio sasamarTlos SeuZlia droebiTi RonisZieba 
gamoiyenos. vinaidan droebiTi RonisZieba gansakuTrebuli proceduruli Ronis-
Ziebaa, amitom is mxolod mniSvnelovani miznebis misaRwevad gamoiyeneba11. sakonsti-
tucio sasamarTlos jerjerobiT orjer aqvs es zoma gamoyenebuli Tavis praqtika-
Si.pirvel rigSi, sakonstitucio sasamarTlom aRiara sasamarTlos gadawyvetilebis 
aRsrulebis SeCerebaze gadawyvetilebis miRebis SesaZlebloba gansakuTrebul 
SemTxvevebSi, romelTa Sedegad, saerTo sasamarTlos gadawyvetilebis ZalaSi Ses-
vlam, sakonstitucio sasamarTlos gadawyvetilebamde, SesaZloa am ukanasknelis 
aRsruleba SeuZlebeli gaxados. sakonstitucio sasamarTlom ganmarta, rom `mas 
SeiZleba im SemTxvevaSi mosTxovon droebiTi RonisZiebis gamoyeneba, Tuki arsebobs 
realuri SesaZlebloba imisa, rom sakonstitucio sasamarTlos gadawyvetilebis 
aRsrulebis sakiTxs momavalSi safrTxe daemuqreba an misi aRsruleba SeuZlebeli 
iqneba“12. bunebrivia, rom azri aRar eqneboda sakonstitucio samarTalwarmoebis 
gagrZelebas, Tuki gvecodineboda, rom saboloo Sedegis ganWvreta SeuZlebelia, 
anda iseT SemTxvevebSi, roca sakonstitucio samarTalwarmoeba azrs kargavs sa-
samarTlos gadawyvetilebiT, sakonstitucio sasamarTlos ufleba unda hqondes, 
SeaCeros sasamarTlos gadawyvetilebis Sesruleba13. magaliTad, erT-erT saqmeSi, 
sadac sakonstitucio sasamarTlos mosTxoves, SeeCerebina sasamarTlos gadawyve-
tileba (romelic uZravi qonebis aRwerasa da Sefasebas exeboda da ara gasxvisebas), 
man uari ganacxada droebiTi RonisZiebis gamoyenebaze14. sakonstitucio sasamarT-
lom sakmaod sakamaTo gadawyvetileba miiRo da SeaCera sasamarTlos gadawyveti-
leba saqmeSi, sadac pirs sisxlis samarTlis sasjeli – fuladi jarima hqonda mis-
jili kanonis Sesabamisad. swored am normis konstituciurobis sakiTxs arkvevda 
sakonstitucio sasamarTlo. saqmis Seswavlisas sasamarTlom daadgina, rom sisxlis 
samarTlis damnaSaves, romelsac jarimis gadaxda hqonda dakisrebuli, yovelTviu-
rad eqviTeboda 30% socialuri daxmarebidan, romelsac is iRebda15. Tuki sasa-
marTlos gadawyvetileba ar SeCerdeboda, maSin piri ganagrZobda sasjelis moxdas, 
anu jarimis gadaxdas. Tumca Tavad sakonstitucio sasamarTlos mier gansazRvruli 
kriteriumis gaTvaliswinebiT, am SemTxvevaSi sakonstitucio samarTalwarmoeba ar 
SeiZleboda uazro gamxdariyo. fuli ekvivalentia, romelic SeiZleboda am ada-
mians dabruneboda, Tuki sakonstitucio sasamarTlo mis sasargeblod gadawyvetda 
saqmes. mokled, faqts, rom fuladi jarimis anazRaurebis gamartivebuli procedura 
latviaSi formulirebuli ar yofila, SeiZleboda gavlena moexdina sakonstitucio 
sasamarTlos gadawyvetilebaze.

11 Par lietas ierosināšanu: LR Satversmes tiesas 1. Kolēģijas 20.06.2008. lēmums, 6.2.p. Nepublicēts. 
12 LR Satversmes tiesas Rīcības sēdes 20.01.2012. lēmums lietā Nr. 2012-03-01, 6.p. 
	 http://www.satv.tiesa.gov.lv/upload/2012-03-01_ricibas_sedes_lemums.pdf.
13 LR Satversmes tiesas Rīcības sēdes 31.08.2005. lēmums, 3.p. Nepublicēts. 
14 iqve, gv.2. 
15 Par lietas ierosināšanu: LR Satversmes tiesas 2. Kolēģijas 29.04.2008. lēmums, 8.p. Nepublicēts. 
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meore, sakonstitucio sasamarTlom aRiara, rom SeuZlia droebiTi RonisZiebis 
gamoyeneba, Tuki sasamarTlos gadawyvetilebis aRsrulebas mosarCelisTvis serio-
zuli ziani mohyveba16. amis gaTvaliswinebiT, sakonstitucio sasamarTlom miiRo 
gadawyvetileba droebiTi RonisZiebis gamoyenebis Taobaze saqmeSi, romelSic sa-
moqalaqo saproceso kanonmdeblobis erT-erTi normis konstituciurobis sakiTxi 
ganixileboda. xsenebuli norma uzrunvelyofis gayidvis proceduras awesrigebda. 
mosarCele sasamarTlos gadawyvetilebis aRsrulebis SeCerebas iTxovda, radgan 
mis uZrav qonebaze, romelic amavdroulad mis sacxovrebel adgilsac warmoadgen-
da, sasamarTlos gadawyvetilebis safuZvelze auqcioni dawyebuliyo17. naTeli iyo, 
rom xsenebuli gadawyvetileba rom Serulebuliyo, mosarCele kargavda sacxovre-
bel adgils, anu qonebasac da ekisreboda damatebiTi valdebulebebic (magaliTad, 
gadauxdeli ipoTekuri sesxi, uzrunvelyofis Semcirebuli Rirebulebis gamo, sxva 
saxlis daqiraveba sacxovreblad da a.S.). SeiZleba iTqvas, rom am SemTxvevaSi ada-
mians seriozuli ziani emuqreboda da gadawyvetilebis SeCereba Seesabameboda am 
institutis arss.

unda aRiniSnos, rom sakonstitucio sasamarTlo ar wyvets sasamarTlos gadawy-
vetilebis SeCerebis sakiTxs ex officio. aucilebelia, individualurma pirma dasabu-
Tebuli kerZo saCivari da mtkicebulebebi warmoadginos sasamarTloSi da axsnas, 
Tu ratom iTxovs sakonstitucio sasamarTlosgan gadawyvetilebis SeCerebas18. Tu 
es procedura daculi ar iqna, sakonstitucio sasamarTlo miiRebs gadawyvetilebas, 
ar gamoiyenos droebiTi RonisZieba19.

4. droebiTi RonisZieba sakonstitucio samarTalwarmoebaSi: 
sakonstitucio sasamarTlos ganusazRvreli uflebebi?

sakonstituco sasamarTlos saqmianoba ZiriTadad regulirdeba kanoniT sakonsti-
tucio sasamarTlos Sesaxeb da sakonstitucio sasamarTlos reglamentiT20. sakonsti-
tucio samarTalwarmoebisa da samoqalaqo saproceso kanonmdeblobis urTierTmo-

16 Par lietas ierosināšanu: LR Satversmes tiesas 1. Kolēģijas 20.06.2008. lēmums, 6.2.p. Nepublicēts. 
17 LR Satversmes tiesas Rīcības sēdes 5.03.2010. lēmums lietā Nr. 2010-08-01, 2.p. Nepublicēts. 
18 Par lietas ierosināšanu: LR Satversmes tiesas 2. Kolēģijas 8.04.2010. lēmums, 9.p. Nepublicēts. 
19 Par lietas ierosināšanu: LR Satversmes tiesas 1. Kolēģijas 21.04.2010. lēmums, 9.p. Nepublicēts.; Par lietas ierosināšanu: LR Satversmes 
tiesas 2. Kolēģijas 3.03.2010. lēmums, 6.p. Nepublicēts. 
20 sakonstitucio sasamarTlos reglamenti  http://www.satv.tiesa.gov.lv/?lang=2&mid=10.
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qmedeba mxolod or SemTxvevaSia gaTvaliswinebuli. samoqalaqo saproceso normebi 
maSin gamoiyeneba, Tu sakonstitucio sasamarTlos saqmiswarmoebaSi proceduruli 
vadebisa da sanqciebis – fuladi jarimis – gamoyenebis aucilebloba wamoiWreba. 
sakonstitucio sasamarTlos kanonmdeblobiTa da reglamentiT dauregulirebel 
saproceso sakiTxebs sakonstitucio sasamarTlo ganixilavs da es principi daculia 
sakonstitucio sasamarTlos praqtikiT. droebiTi RonisZiebis gamoyenebis Taobaze 
warmodgenil moTxovnebs, romlebic sxva kanonebSi gaTvaliswinebuli ar aris, sa-
konstitucio sasamarTlo miiCnevs dauregulirebel saproceso sakiTxebad.

4.1. sasamarTlo saqmiswarmoebis SeCereba – aris Tu ara es droebiTi RonisZieba?

2012 wlis 21 marts sakonstitucio sasamarTlom droebiTi RonisZiebis gamoye-
nebaze miiRo moTxovna latviis erT-erTi udidesi bankis (Latvijas Krājbanka) gako-
trebis gaxmaurebul saqmeSi. bankis gakotrebam mniSvnelovani ziani miayena kerZo 
Tu sazogadoebriv resursebs. mosarCeleebis jgufma (dazaralebulebma) moiTxova 
droebiTi RonisZiebis gamoyeneba saqmeSi, sadac sakredito-safinanso institutebis 
Sesaxeb kanonis ramdenime norma iyo gasaCivrebuli21. normebi ZiriTadad saqmis war-
moebis administratoris uflebebs exeboda. vinaidan paralelurad gakotrebis saqme 
saerTo sasamarTloSi ganixileboda, mosarCeleebma TxovniT mimarTes sakonstitu-
cio sasamarTlos, rom SeeCerebina konkretuli samoqalaqo saqmis warmoeba22. anu 
droebiTi RonisZiebis gamoyenebiT, mosarCeleebs realurad gakotrebis saqmiswar-
moebis SeCereba surdaT.

konstituciis 85-e muxlis Sesabamisad, sakonstitucio sasamarTlo sakonstitu-
cio kontrolis ganmaxorcielebeli institutia, misi uflebamosilebebi funqciu-
rad aris gamijnuli danarCeni sasamarTlo sistemisgan. sasamarTlo institutebis 
gamijvna absoluturia, arc erT maTgans ufleba ara aqvs, ganaxorcielos sxvisi 
mandati. `saerTo iurisdiqciis samarTlebriv sistemaSi moqceuli sasamarTloebi 
uflebamosili arian, ganixilon samoqalaqo davebi, sisxlis samarTlis saqmeebi 
da administraciuli sarCelebi. Tumca zemoT CamoTvlil sasamarTloebs, kanonis 
mixedviT, ara aqvT normatiuli bunebis aqtis Zaladakargulad gamocxadebis uf-
leba. amitom 1996 wels latviaSi Seiqmna sasamarTlo, romelic am sistemaSi ar Se-
dis – sakonstitucio sasamarTlo, romelic konstituciis 85-e muxlis Sesabamisad, 
uflebamosilia, ganixilos kanonebisa da sxva normatiuli aqtebis konstituciasTan 

21 Par lietas ierosināšanu: LR Satversmes tiesas 1. Kolēģijas 8.03.2012. lēmums. 
http://www.satv.tiesa.gov.lv/upload/2012_24_ieros.pdf.
22 LR Satversmes tiesas Rīcības sēdes 27.03.2012. lēmums lietā Nr. 2012-07-01, 
http://www.satv.tiesa.gov.lv/upload/rs_lemums_2012-07-01.pdf.
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da sxva kanonebTan Sesabamisobis sakiTxi“23. sasamarTlo institutebis funqciuri 
ganawilebis principis gaTvaliswinebiT, SeiZleba davaskvnaT, rom sakonstitucio 
sasamarTlos ufleba ara aqvs, saerTo sasamarTloebis kompetenciaSi Caerios, inter 
alia, SeaCeros saqmis warmoeba. cxadia, rom `sakonstitucio sasamarTlom Tavi unda 
Seikavos konkretul samoqalaqo saqmeSi Carevisgan da saSualeba unda misces saerTo 
iurisdiqciis sasamarTlos, yvelaze Sesaferisi saproceso zomebi SearCios konkre-
tul saqmeSi“24. amgvarad, konstituciis 85-e muxls Tu gaviTvaliswinebT, sakonsti-
tucio sasamarTlos sxva sasamarTlo institutebis samarTalSefardebis procesSi 
Carevis uflebamosileba ar unda mieniWos. es daskvna ki, TavisTavad, niSnavs, rom 
sakonstitucio sasamarTlos ufleba ara aqvs, miiRos gadawyvetileba saerTo iuris-
diqciis sasamarTloSi mimdinare samarTalwarmoebis SeCerebaze.

adamiani yovelTvis cdilobs, yvela SesaZleboba gamoiyenos misTvis sasurveli da 
sasargeblo Sedegebis misaRwevad, inter alia, mimarTavs sakonstitucio sasamarTlosac, 
raTa am ukanasknelma ganixilos iseTi sakiTxebi, romlebic mis iurisdiqcias ar 
eqvemdebareba. magram am didi bankis SemTxvevaSi yvela e.w. samarTlebrivi `iaraRi” 
imisaTvis, rom dava sakonstitucio CarCoebSi gadawyvetiliyo, saerTo sasamarTlos 
epyra xelT, radgan sakonstitucio sasamarTlos Sesaxeb kanonis me-19(2) muxlis me-3 
punqtis mixedviT, `sakonstitucio sasamarTloSi saqmis aRZvra Sesabamisi samoqa-
laqo, sisxlis samarTlisa da administraciuli saqmeebis ganxilvis Sewyvetas iwvevs 
saerTo iurisdiqciis sasamarTloSi manam, sanam sakonstitucio sasamarTlo ar ga-
moitans daskvnas“. anu kanonSemoqmedma gaiTvaliswina, rom Tu erTsa da imave davas 
ganixilaven sakonstitucio da saerTo sasamarTloebi, am SemTxvevaSi sakonstitu-
cio sasamarTlos saqmiswarmoebas unda mianiWos upiratesoba25. analogiurad, samo-
qalaqo saproceso kanonis 214-e muxlis me-4 punqti adgens, rom saerTo sasamarTlom 
unda Sewyvitos saqmis warmoeba, Tu sakonstitucio sasamarTlom am saqmis mxaris 
an mesame mxaris mier Setanili konstituciuri sarCelis ganxilva daiwyo26, Tumca 
ramdenadac am statiis avtorisTvis aris cnobili, sasamarTlos ar Seuwyvetia saqme 
am SemTxvevaSi. sasamarTlos gadawyvetileba xelmisawvdomi ar iyo statiaze muSao-
bisas da amitom SeuZlebelia sasamarTlos argumentebis Sefaseba.

23 `im proceduris Sesaxeb, romlis safuZvelze gaqiravdeba ufaso binebi uZravi qonebis saagentos marTvaSi 
myof sacxovrebel saxlebSi“saxelmwifo saaqcio sawarmos – uZravi qonebis saagentos reglamentis Sesabam-
isobis sakiTxi `saxelmwifo da adgilobrivi mTavrobebis mier sacxovrebliT daxmarebis“ Sesaxeb kanonis me-2, 
me-10 da me-11 muxlebTan, „sacxovrebeli farTis qiravnobis“ Sesaxeb kanonis me-40 muxlTan, `saxelmwifo da ad-
gilobrivi mmarTvelobis sacxovrebeli saxlebis privatizaciis“ Sesaxeb kanonis gardamavali debulebebis me-4 
muxlTan. ix.:latviis respublikis sakonstitucio sasamarTlos gadawyvetileba π 04-03(99) saqmeze, nawili I: 
	 http://www.satv.tiesa.gov.lv/?lang=2&mid=19 .
24 LR Satversmes tiesas Rīcības sēdes lēmums 27.03.2012. lietā Nr. 2012-07-01, 7.p. 
	 http://www.satv.tiesa.gov.lv/upload/rs_lemums_2012-07-01.pdf .
25 Rodiņa A. Konstitucionālās sūdzības teorija un prakse Latvijā: Rīga, Latvijas Vēstnesis, 2009,184.lpp. 
26 samoqalaqo saproceso samarTali: LR likums. Latvijas Vēstnesis Nr. 326/330 (1387/1391), 03.11.1998. 



124

anita rodina

4.2 sakonstitucio sasamarTlos ufleba, SeaCeros sakanonmdeblo procedura

4.2.1 sakonstitucio sasamarTlos dadgenileba e.w. `sazRvris Sesaxeb 
SeTanxmebis“ saqmeze

erT-erTi yvelaze rTuli da moculobiTi saqme, romelic ki sakonstitucio sa-
samarTlos odesme ganuxilavs, e.w. latvia-ruseTis `sazRvris Sesaxeb SeTanxmebis“ 
saqmea. 2007 wlis dasawyisSi latviis parlamentis (“Saeima”) wevrebma waradgines 
sarCeli, romliTac sadavos xdidnen `ministrTa kabinetisTvis 1997 wlis 7 agvistos 
parafirebuli, latviis respublikasa da ruseTis federacias Soris latvia-ruse-
Tis saxelmwifo sazRvris Sesaxeb SeTanxmebis proeqtis xelmoweris uflebamosile-
bis miniWebis Sesaxeb“ kanonis Sesabamisobas `latviis respublikis damoukideblobis 
aRdgenis Sesaxeb“ latviis respublikis umaRlesi sabWos 1990 wlis 4 maisis dekla-
raciis preambulasTan da me-9 muxlTan, aseve latviis respublikasa da ruseTis 
federacias Soris latvia-ruseTis saxelmwifo sazRvris Sesaxeb 2007 wlis 27 marts 
gaformebuli xelSekrulebis Sesabamisobas latviis konstituciis27(“Satversme”) me-3 
muxlTan28. sagangebodunda aRiniSnos, rom sazRvris Sesaxeb SeTanxmeba ar iyo rati-
ficirebuli, anu Saeima-s mier damtkicebuli29. Saeima-s mier damtkicebamde saerTa-
Soriso SeTanxmebis Sesabamisobis sadavod gaxdis ufleba, romelic gamoyenebuli 
iyo am SemTxvevaSi, erTaderTi gzaa sakonstitucio sasamarTlos Sesaxeb kanoniT 
gaTvaliswinebuli sakonstitucio kontrolis a priori formis gansaxorcieleblad30.

sakonstitucio sasamarTlom Saeima-s deputatebisgan sarCeli miiRo 2007 wlis 
2 maiss – mas Semdeg, rac Saeima-m 2007 wlis 27 aprils pirveli wakiTxviT miiRo 
kanonproeqti latviasa da ruseTs Soris gaformebuli sazRvris Sesaxeb SeTanxmebis 

27 `ministrTa kabinetisTvis 1997 wlis 7 agvistos parafirebuli latviis respublikasa da ruseTis federa-
cias Soris latvia-ruseTis saxelmwifo sazRvris Sesaxeb SeTanxmebis proeqtis xelmoweris uflebamosilebis 
miniWebis Sesaxeb“ kanonisa da `latviis respublikasa da ruseTis federacias Soris latvia-ruseTis saxelm-
wifo sazRvris Sesaxeb SeTanxmebis“ Sesaxeb kanonis pirveli muxlis sityvebis `evropis uSiSroebisa da Tanam-
Sromlobis organizaciis mier miRebuli sazRvrebis daurRvevlobis Sesaxeb principis dacva“ Sesabamisobaze 
`latviis respublikis damoukideblobis aRdgenis Sesaxeb“ latviis respublikis umaRlesi sabWos 1990 wlis 4 
maisis deklaraciis preambulasTan da me-9 muxlTan, aseve latviis respublikasa da ruseTis federacias Soris 
latvia-ruseTis saxelmwifo sazRvris Sesaxeb 2007 wlis 27 marts gaformebuli xelSekrulebis Sesabamisobaze 
latviis konstituciis (“Satversme”) me-3 muxlTan. ix.: sakonstitucio sasamarTlos gadawyvetileba π 2007-10-
0102 saqmeze. http://www.satv.tiesa.gov.lv/upload/judg_2007_10_0102.htm.
28 `3. latviis saxelmwifos teritoria, saerTaSoriso SeTanxmebebiT dadgenil sazRvrebSi, Sedgeba viZemesgan, 
latgalesgan, kurzemesa da zemgalesgan“. latviis respublikis konstitucia 
	 http://saeima.lv/en/legislation/constitution/.
29 `68. yvela saerTaSoriso SeTanxmeba, romelic aregulirebs sakiTxebs, romlebic SeiZleba gadawyvetili 
iqnes sakanonmdeblo procesis meSveobiT, moiTxovs Saeima-s mxridan ratificirebas“. latviis respublikis 
konstitucia http://saeima.lv/en/legislation/constitution/.
30 latviis sakonstitucio sasamarTlos SeuZlia ganixilos latviis mier xelmowerili an gaformebuli saer-
TaSoriso SeTanxmebebis (aseve Saeima-s mier Sesabamisi SeTanxmebis damtkicebamde) konstituciasTan Sesabamiso-
bis sakiTxi. sakonstitucio sasamarTlos Sesaxeb kanoni, muxli 16, punqti 2. 
	 http://www.satv.tiesa.gov.lv/?lang=2&mid=9; 
	 ix. aseve h. stainbergeri, `sakonstitucio marTlmsajulebis modelebi“ (Steinberger H. Models of Constitutional Jurisdic-
tion). CDL_STD (1993) 002, p. 5-10. http://www.venice.coe.int/docs/1993/CDL-STD%281993%29002-e.pdf.
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ratificirebaze31. es sarCeli Seicavda moTxovnas, SeCerebuliyo sazRvris Sesaxeb 
SeTanxmebis ratificireba, anu misi damtkiceba Saeima-s mier. Saeima-s deputatebma Ta-
vianTi moTxovnis dasabuTebisas miuTiTes, `arsebobs realuri SesaZlebloba imisa, 
rom [..]SemTxvevaSi SeuZlebeli iqneboda sakonstitucio sasamarTlos mier miRebuli 
gadawyvetilebis [..]aRsruleba. sazRvris Sesaxeb SeTanxmeba sagangebo saerTaSoriso 
SeTanxmebaa da mxareebs ar SeuZliaT misi calmxrivad denonsireba an gamoyofa [..]. 
vinaidan Saeima-s surs sazRvris Sesaxeb SeTanxmebis damtkiceba sakonstitucio sasa-
marTlos mier gadawyvetilebis gamocxadebamde, sakonstitucio sasamarTlom unda 
miiRos gadawyvetileba droebiTi RonisZiebis gamoyenebis SesaZleblobis Sesaxeb, 
romelic SesaZlebels gaxdis sasamarTlos gadawyvetilebis efeqtian aRsrulebas“32.
amgvarad – rac Seexeba sarCelis arsebiT mxares – Saeima-s deputatebma moiTxoves 
Saeima-Si sakanonmdeblo proceduris SeCereba. anu sakonstitucio sasamarTlos unda 
gaeca pasuxi kiTxvaze – aris Tu ara nebadarTuli Saeima-s sakanonmdeblo proce-
duraSi Careva, imis gaTvaliswinebiT, rom `arc konstitucia da arc sakonstitucio 
sasamarTlos Sesaxeb kanoni ar aregulirebs latviis mier xelmowerili an gaforme-
buli saerTaSoriso SeTanxmebis ratificirebis SeCerebis sakiTxs. am saxis reguli-
rebas arc sakonstitucio sasamarTlos reglamenti iZleva“33.

sakonstitucio sasamarTlom `saxelSekrulebo samarTlis Sesaxeb“ venis 1969 
wlis 23 maisis konvenciis gaanalizebisas daadgina, Tu sakonstitucio sasamarTlo 
aRiarebda, rom sazRvris Sesaxeb SeTanxmeba marTlac ar Seesabameba konstituciis 
me-3 muxls, maSin safrTxe Seeqmneboda sakonstitucio sasamarTlos mier miRebuli 
gadawyvetilebis aRsrulebas. Tumca imave dros sakonstitucio sasamarTlom aRia-
ra, rom sazRvris Sesaxeb SeTanxmebis ratificireba, rogorc aseTi, ar uSlida xels 
sakonstitucio sasamarTlos gadawyvetilebis aRsrulebas, vinaidan im momentSi 
gadawyvetilebis aRsrulebis uzrunvelyofa damokidebuli iyo saxelmwifos sxva 
sakonstitucio instituciebis qmedebebze (magaliTad, saxelmwifos prezidentis qme-
debebze, romelmac unda ganaxorcielos Saeima-s gadawyvetilebebi saerTaSoriso 
SeTanxmebaTa ratificirebis Sesaxeb, rac SeiZleba gakeTdes sakonstitucio sasa-
marTlos gadawyvetilebaTa amoqmedebis Semdeg).

latviisTvis, rogorc demokratiuli saxelmwifosTvis, Zalauflebis ganawileba 
misi moqmedebis safuZvelia. igi `sakuTar Tavs avlens saxelmwifo Zalauflebis 
sakanonmdeblo, aRmasrulebel da sasamarTlo Zalauflebebad dayofiT, romle-
bic damoukidebeli da avtonomiuri instituciebis mier xorcieldeba. zemoxsene-

31 Saeima-s reglamentis mixedviT (muxli 114, punqti 2, qvepunqti 3) 2) mxolod ori wakiTxvaa saWiro saerTa-
Soriso SeTanxmebaTa ratificirebis Sesaxeb kanonproeqtebis misaRebad. Saeima-s reglamenti. 
	 http://saeima.lv/en/legislation/rules-of-procedure
32 LR Satversmes tiesas 10.05.2012. lēmums par pieteikuma iesniedzēja lūgumu lietā Nr. 2007-10-0102,gv. 3. 
	 http://www.satv.tiesa.gov.lv/upload/2007_10_0102_lasijums.htm.
33 iqve, gv.6.
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buli principi uzrunvelyofs maT Soris balanssa da urTierTkontrols“34. aRniS-
nuli principis mixedviT, sakanonmdeblo Zalaufleba latviaSi miniWebuli aqvs 
or subieqts: Saeima-s da, aseve, xalxs35. sakonstitucio sasamarTlo, Zalauflebis 
ganawilebis principis Sesabamisad, warmoadgens sasamarTlo institucias, romelic 
uzrunvelyofs `sasamarTlo sistemis mxridan sakanonmdeblo da aRmasrulebeli Za-
lauflebebis kontrols“36.

amave dros, sakonstitucio sasamarTlos ara aqvs SeuzRudavi uflebebi. konsti-
tuciis 85-e muxli gansazRvravs sakonstitucio sasamarTlos kompetencias, iTva-
liswinebs ra, rom: `sakonstitucio sasamarTlo samarTlebrivi normebis safuZ-
velze agvarebs specifikur davebs samarTlebrivi normebis im moqmed normebTan 
Sesabamisobis Sesaxeb, romlebsac upiratesi Zala aqvT“37. amgvarad,sakonstitucio 
sasamarTlo ixilavs specifikur davebs an qmedebebs negatiuri kanonmdeblis saxiT. 
`sakonstitucio sasamarTlos, konstituciis 85-e muxlis Sesabamisad, SeuZlia mxo-
lod Seamowmos Saeima-s mier miRebuli kanonebis konstituciuroba, magram mas ara 
aqvs uflebamosileba, daadginos, Tu ra saxis kanonebi unda gadasinjos Saeima-m da 
rodis unda iqnes es kanonebi miRebuli“38. Sesabamisad, sakonstitucio sasamarTlom 
daadgina, rom: `emorCileba ra Zalauflebis ganawilebis princips, sakonstitucio 
sasamarTlos ara aqvs ufleba, SeaCeros Saeima-Si kanonis miRebis procedura“39.

Tavad Saeima-s hqonda ufleba, romelic man am SemTxvevaSi ar ganaxorciela, raTa 
SeeCerebina sakanonmdeblo procedura an saerTaSoriso SeTanxmebis ratificireba. 
eWvgareSea, rom Saeima-s gadawyvetileba – ar SeeCerebina sakanonmdeblo proce-
dura – iyo politikuri gadawyvetileba. Saeima-s dakisrebuli aqvs politikuri 
kursis formireba, Tumca imis gaTvaliswinebiT, rom sakonstitucio sasamarTlo 
ganixilavda Saeima-s mier miRebuli gadawyvetilebis konstituciurobasTan dakav-
Sirebul saqmes da rom sasamarTlos gadawyvetilebam SeiZleba zegavlena moaxdinos 
saerTaSoriso Tanamegobrobaze, Saeima-s movaleoba iyo sakanonmdeblo proceduris 

34 telekomunikaciebis tarifTa sabWos Sesaxeb Saeima-s 1999 wlis 29 aprilis dadgenilebis pirveli da meoTxe 
punqtebis Sesabamisobis Sesaxeb latviis respublikis Satversme-s (konstituciis) pirvel da 57-e muxlebTan 
da sxva kanonebTan. ix. latviis respublikis sakonstitucio sasamarTlos gadawyvetileba π 03-05 (99) saqmeze, 
nawili 1. http://www.satv.tiesa.gov.lv/?lang=2&mid=19.
35 `64. Saeima-s da, aseve, xalxs aqvT ufleba, awarmoon sakanonmdeblo procesi konstituciiT dadgenili pro-
cedurebis Sesabamisad da konstituciiTve dadgenili moculobiT“. latviis respublikis konstitucia.
	 http://saeima.lv/en/legislation/constitution/.
36 `sasamarTlo Zalauflebis Sesaxeb“ kanonis gardamavali debulebebis me-7 punqtis meore winadadebisa da 
me-17 punqtis (kanonis 2008 wlis 14 noembris formulirebiT) Sesabamisobis Sesaxeb latviis respublikis 
Satversme-s (konstituciis) pirvel, 83-e da 107-e muxlebTan. ix.: latviis respublikis sakonstitucio sasamarT-
los gadawyvetileba π 2009-11-01 saqmeze, nawili 5. http://www.satv.tiesa.gov.lv/upload/judg_2009_11. htm.
37 prokuraturis Sesaxeb kanonis pirveli muxlis pirveli punqtis; me-4 muxlis pirveli punqtis; me-6 muxlis 
me-3 punqtis; 22-e muxlisa da 50-e muxlis Sesabamisobis Sesaxeb latviis respublikis Satversme-s (konsti-
tuciis) pirvel, 58-e, 82-e, 86-e da 90-e muxlebTan. ix.: latviis respublikis sakonstitucio sasamarTlos 
gadawyvetileba π 2006-12-01saqmeze, nawili 9.2. http://www.satv.tiesa.gov.lv/upload/judg_2006-12-01. htm.
38 LR Satversmes tiesas 10.05.2012. lēmums par pieteikuma iesniedzēja lūgumu lietā Nr. 2007-10-0102, gv. 10. 
	 http://www.satv.tiesa.gov.lv/upload/2007_10_0102_lasijums.htm.
39 iqve.
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SeCereba. sakanonmdeblo aqtebi ar adgens, rom prevenciuli sakonstitucio kontro-
lis SemTxvevaSi saerTaSoriso SeTanxmebaTa ratificreba unda SeCerdes, Tumca es 
valdebuleba gamomdinareobs Zalauflebis ganmaxorcielebel instituciebs Soris 
TanamSromlobisa da urTierTpativiscemis principidan. bolos da bolos, Zalauf-
lebis ganmaxorcielebeli instituciebis mizania latviis, rogorc samarTalze da-
fuZnebuli saxelmwifos, funqcionirebis uzrunvelyofa.

4.2.2 sakonstitucio sasamarTlos ufleba, SeaCeros referendumi

konstituciis 65-e muxlis mixedviT, eleqtoratis erT meaTeds SeuZlia warud-
ginos Saeima-s kanonproeqtebi40. 2011 wlis bolos centralurma saarCevno komisiam 
Seagrova 187, 378 amomrCevlis, anu im moqalaqeTa 12.14 procentis xelmowerebi, 
romelTac aqvT ufleba, kenWi uyaron Saeima-s ukanasknel gadawyvetilebas `latviis 
respublikis konstituciaSi Sesworebebis Sesaxeb“ kanonproeqtTan dakavSirebiT41. 
es kanonproeqti iTvaliswinebda debulebebs rusuli enis, rogorc meore saxelmwi-
fo enis, statusis Sesaxeb42da Tumca arc sazogadoeba da arc politikuri elita ar 
iyvnen darwmunebuli, Segrovdeboda Tu ara xelmoweraTa aucilebeli raodenoba, 
konstituciis 78-e muxlis Tanaxmad, kanoni `latviis respublikis konstituciaSi 
Sesworebebis Sesaxeb“ waredgina saxelmwifos prezidents, romelmac igi gansaxil-
velad parlaments warudgina. 2011 wlis 22 dekembers Saeima-m uaryo amomrCevle-
bis mier konstituciaSi Sesatanad wardgenili Sesworebebi43. Sesabamisad, kanoni 
`latviis respublikis konstituciaSi Sesworebebis Sesaxeb“ unda wardgeniliyo 
referendumis Casatareblad, vinaidan konstituciis 78-e muxlis Tanaxmad, Tu Saei-
ma ar miiRebs xalxis mier wardgenil kanonproeqts misi Sinaarsis Seucvlelad, 
kanonproeqti wardgenili unda iqnes erovnuli masStabis referendumis Casatare-
blad44. erovnuli referendumi zemoxsenebuli kanonproeqtis miRebasTan dakavSire-
biT 2012 wlis 18 Tebervals Catarda45.

40 „65.kanonproeqtebi Saeima-s SeiZleba warudginon prezidentma, kabinetma an Saeima-s komitetebma, Semdgarma 
Saeima-s ara nakleb xuTi wevrisgan an winamdebare konstituciaSi gansazRvruli procedurebis Sesabamisad da 
aqve gansazRvrul SemTxvevebSi eleqtoratis erTma mesamedma“. latviis respublikis konstitucia 
	 http://saeima.lv/en/legislation/constitution/.
41 xelmowerebi latviis respublikis konstituciaSi SesworebebTan dakavSirebiT 1-dan 30 noembramde Seg-
rovdeba http://web.cvk.lv/pub/public/30189.html.
42 kanonproeqti `latviis respublikis konstituciaSi Sesworebebis Sesaxeb“. 
	 http://web.cvk.lv/pub/public/30190.html
43 Latvijas Republikas 11.Saeimas rudens sesijas sešpadsmitā (ārkārtas) sēde 2011.gada 22.decembrī. 
	 http://saeima.lv/lv/transcripts/view/99.
44 „78.amomrCevlebs, romelTa raodenoba Seadgens ara nakleb eleqtoratis erTi meaTedisa, ufleba aqvT, 
warudginon prezidents srulyofilad Camoyalibebuli kanonproeqti konstituciaSi an kanonSi Sesworebebis 
SetanasTan dakavSirebiT, xolo prezidentma es kanonproeqti unda warudginos Saeima-s. Tu Saeimaa r miiRebs 
am kanonproeqts misi Sinaarsis Seucvlelad, kanonproeqti wardgenili unda iqnes erovnuli masStabis refer-
endumis Casatareblad“. latviis respublikis konstitucia http://saeima.lv/en/legislation/constitution/.
45 referendumis Sedegebma aCvena, rom 273,347 amomrCevelma misca xma konstituciaSi Sesworebebis Setanas, 
xolo 821,722 amomrCeveli amis winaaRmdegi iyo. latviis respublikis konstituciis 79-e muxli adgens, rom 
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erovnul referendumze dayenebuli sakiTxi, erTi SexedviT, dakavSirebuli iyo 
konstituciis `Cveulebriv“ SesworebebTan, Tumca am SemTxvevaSi Sesworebebi exe-
boda Zalze mniSvnelovan sakiTxs – saxelmwifo enas da erTaderT saxelmwifo enad 
latviuri enis darCenis SesaZleblobas. sazogadoebaSi gansxvavebuli azrebi iyo ru-
suli enisaTvis saxelmwifo enis statusis miniWebis Sesaxeb, latviaSi imis ganxilvac 
ki daiwyo, saerTod SesaZlebelia Tu ara konstituciis me-4 muxlis46 Sesworeba. ana-
logiurad, saxelmwifos prezidentma, rodesac Saeima-s xalxis mier Camoyalibebuli 
kanonproeqti warudgina, ganmarta, rom `rusuli enisaTvis meore saxelmwifo enis 
statusis miniWeba niSnavs latviaze rogorc erovnul saxelmwifoze uaris Tqmas da 
konstituciis arsTan – im ideebTan, romlebsac emyareba latviis respublika da misi 
aRdgenili damoukidebloba – winaaRmdegobaSi Sesvlas“47. amave dros, saxelmwifos 
prezidentma aRniSna, rom `konstituciis 78-e muxli ar aZlevs saxelmwifos prezi-
dents arCevanis saSualebas – warudginos Tu ar warudginos Saeima-s amomrCevle-
bis mier inicirebuli kanonproeqti. me vasruleb aRniSnul muxlSi Camoyalibebul 
movaleobas da warvudgen Saeima-s kanonproeqts gadawyvetilebis misaRebad, Tumca 
mimaCnia, rom saWiroa sakonstitucio kuTxiT Sefaseba imisa, dasaSvebi unda iyos Tu 
ara amgvari kanonproeqtebis ganxilva“48. 

vinaidan politikuri elita eZebda gzebs erovnuli referendumis SesaCereblad, 
erovnul referendumamde, 2012 wlis 12 ianvars, Saeima-s deputatebma sakonstitu-
cio sasamarTloSi Seitanes sarCeli, romelSic sadavos xdidnen ̀ erovnuli referen-
dumebisa da sakanonmdeblo iniciativebis Sesaxeb“ kanonis debulebis, saxelmwifos 
prezidentis gadawyvetilebisa da Saeima-s prezidiumis mosazrebis Sesabamisobas 
konstituciis debulebebTan49. Tumca gansaxilveli sakiTxis yvelaze saintereso 
aspeqti is faqti iyo, rom momCivnebma iTxoves droebiTi RonisZiebis gamoyeneba am 
SemTxvevaSic, anu maT moiTxoves `latviis respublikis konstituciaSi Sesworebebis 
Sesaxeb“ kanonproeqtTan dakavSirebiT erovnuli referendumis SeCereba. 2012 wlis 
20 ianvars sakonstitucio sasamarTlom miiRo gadawyvetileba saqmis inicirebis 
Sesaxeb da ganmwesrigebel sxdomaze aseve ganixila sakiTxi – aqvs Tu ara sakonsti-
tucio sasamarTlos ufleba, SeaCeros erovnuli referendumis procedura50.

referendumis Casatareblad wardgenili konstituciis Sesworebebi miRebuli iqneba, Tu maT xmas miscems xmis 
uflebis mqone adamianebis sul mcire naxevari. moqalaqeobisa da migraciis saqmeTa samsaxuris mosaxleobis 
reestridan miRebuli informaciis mixedviT, 2012 wlis 18 Tebervals latviis 1,545,004 moqalaqes hqonda 
xmis ufleba. Sesabamisad, referendumis Sedegebi aCvenebs, rom konstituciaSi Sesworebebis Setanas mxari ar 
daeWira, vinaidan referendumSi Sesworebebis sasargeblod micemuli xmebis raodenoba 772,502-ze, anu xmis 
uflebis mqone adamianebis naxevarze naklebi iyo. ix. referendumi `latviis respublikis konstituciaSi Ses-
worebebis Sesaxeb“ kanonproeqtTan dakavSirebiT. http://web.cvk.lv/pub/public/30287.html.
46 `4. latviis respublikis oficialuri enaa latviuri ena. latviis erovnuli droSa iqneba wiTeli TeTri 
zoliT“. latviis respublikis konstitucia. http://saeima.lv/en/legislation/constitution
47 Valsts Prezidenta 2011. Gada 20. Decembra vēstule Nr. 261 LR Saeimas priekšsēdētājai S. Āboltiņai. 
	 http://www.president.lv/images/modules/items/PDF/likumdosanas-iniciativa20122011.pdf
48 iqve.
49 Pieteikums Nr. 5/2012. Nepublicēts
50 Par lietas ierosināšanu un lūgumu sasaukt Satversmes tiesas rīcības sēdi: LR Satversmes tiesas 2. Kolēģijas 20.01.2012. lēmums. 
	 http://www.satv.tiesa.gov.lv/upload/2012_5_ierosin_deputati_tautas_nobalsosana.pdf
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ganmwesrigebel sxdomaze im sakiTxis gadawyvetisas, SeaCeros Tu ara erovnuli 
referendumi – iseve, rogorc `sazRvris Sesaxeb SeTanxmebis“ SemTxvevaSi – sakonsti-
tucio sasamarTlom daadgina, rom es sakiTxi iyo mouwesrigebeli saproceduro 
sakiTxi, romelzec sakonstitucio sasamarTlom unda miiRos gadawyvetileba. Tavis 
gadawyvetilebaSi sakonstitucio sasamarTlom gaaanaliza, sakmarisi iyo Tu ara 
sarCelSi mocemuli argumentebi mis dasakmayofileblad, imis dadgenis gziT, daemu-
qreba Tu ara safrTxe momavalSi sakonstitucio sasamarTlos dadgenilebis aRsru-
lebas an Tu misi aRsruleba saerTod SeuZlebeli gaxdeba. ganmwesrigebel sxdo-
maze miRebuli gadawyvetileba, inter alia, miuTiTebs, rom `konstitucia ar aniWebs 
sakonstitucio sasamarTlos uflebas, Caerios sakanonmdeblo proceduraSi“51. unda 
ganimartos, rom erovnuli referendumi, romelic Catarda, am SemTxvevaSi iyo saka-
nonmdeblo proceduris ganxorcieleba, rogorc is gansazRvrulia konstituciaSi. 
Tumca ganmwesrigebel sxdomaze aseve dadginda, rom `sarCeli[..] ar iZleva mniS-
vnelovan argumentebs, romlebic daasabuTebda droebiTi RonisZiebis gamoyenebas 
π 2012-03-01 saqmis arsebiT ganxilvamde. Sesabamisad, sakonstitucio sasamarTlos 
ara aqvs safuZveli, SeaCeros [..] `latviis respublikis konstituciaSi Sesworebebis 
Sesaxeb“ kanonproeqtTan dakavSirebiT gamocxadebuli erovnuli referendumi“52.

sakonstitucio sasamarTlos gadawyvetilebas avtori afasebs rogorc winaaRmde-
gobrivs. sakonstitucio sasamarTlom miuTiTa, rom igi ver Caereva sakanonmdeblo 
proceduraSi, Tumca, amave dros, sakonstitucio sasamarTlos is ki ar aRuniSnavs, 
rom mas ara aqvs erovnuli referendumis SeCerebis ufleba, aramed man miuTiTa, rom 
am saqmeSi ar yofila warmodgenili mniSvnelovani argumentebi erovnuli referen-
dumis SesaCereblad. anu sakonstitucio sasamarTlos ar hqonda sakmarisi safuZ-
veli erovnuli referendumis SesaCereblad. amgvarad, es gadawyvetileba mniSvne-
lovnad gansxvavdeba wina gadawyvetilebisgan `sazRvris Sesaxeb SeTanxmebis“ saqmeze. 
erT SemTxvevaSi (`sazRvris Sesaxeb SeTanxmebis“ saqmeSi) dadginda, rom sakonsti-
tucio sasamarTlos ara aqvs ufleba, Caerios sakanonmdeblo proceduraSi, magram 
meoreSi (erovnuli referendumis saqmeSi) sakonstitucio sasamarTlom dauSva ero-
vnuli referendumis SeCerebis – anu sakanonmdeblo proceduraSi Carevis SesaZ-
lebloba. es badebs kiTxvas – rogor Seesabameba es daskvna Zalauflebis ganawi-
lebis princips, romelsac Tavad sakonstitucio sasamarTlo cnobs? aseve, Cndeba 
kiTxva eris uflebasTan dakavSirebiT, gadawyvitos misTvis mniSvnelovani sakiTxebi 
referendumis gziT. sakanonmdeblo procedura, romelsac exeboda saqme mocemul 
SemTxvevaSi, latviaSi regulirdeba konstituciiT da Saeima-s reglamentiT. arc 
erTi zemoxsenebuli samarTlebrivi aqti ar iTvaliswinebs sasamarTlo xelisufle-
bis uflebas – sakonstitucio sasamarTlos uflebas – zegavlena moaxdinos da gansa-
zRvros sakanonmdeblo procedura. kanonmdebels rom moesurvebina sakonstitucio 

51 LR Satversmes tiesas rīcības sēdes 20.01.2012. lēmums lietā Nr. 2012-03-01,gv. 8. 
	 http://www.satv.tiesa.gov.lv/upload/2012-03-01_ricibas_sedes_lemums.pdf
52 iqve.
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sasamarTlosTvis amgvari sakanonmdeblo proceduris SeCerebis uflebis miniWeba, 
igi mkafiod unda yofiliyo Camoyalibebuli Sesabamis samarTlebriv maregulire-
bel dokumentSi, upirveles yovlisa, konstituciaSi. sakonstitucio sasamarTlom 
unda imoqmedos rogorc negatiurma kanonmdebelma da Seamowmos miRebuli kanone-
bis konstituciuroba, magram ar unda aregulirebdes da gansazRvravdes kanonebis 
miRebas.

sakonstitucio sasamarTlom unda SeinarCunos eqskluziuri sakonstitucio 
kontrolis ufleba, xolo sakanonmdeblo funqciebi Saeima-s da xalxs dautovos. 
TiToeulma instituciam unda Seasrulos misTvis dadgenili funqciebi. garda amisa, 
mniSvnelovania, rom TiToeulma instituciam SeinarCunos da daicvas sakuTari damou-
kidebloba – misi funqcionirebis sayrdeni. sxva instituciebTan erTad, sakonstitu-
cio sasamarTlosac unda hqondes SesaZlebloba, daicvas Tavisi ufleba – ganaxor-
cielos marTlmsajuleba – anu daicvas principebi, romlebic safuZvlad daedo mis 
Camoyalibebas, maT Soris Zalauflebis ganawilebis principi.


