
sarCevi

ivs haeki

rogor ganvmartoT adamianis uflebaTa evropuli konvencia?	 3
fransuaz tulkensi

sasamarTlo kontrolis sxvadasxva standartebi.

adamianis uflebaTa evropuli sasamarTlos

gadawyvetilebaTa xasiaTi da daniSnuleba	 32
konstantine korkelia

samosamarTlo aqtivizmi da adamianis uflebaTa evropuli

konvenciis gavlena saqarTvelos sasamarTlo praqtikaze	 42
joni xecuriani

saqarTvelos sakonstitucio sasamarTlos uflebamosileba  

adamianis ZiriTadi uflebebis dacvis sferoSi	 51
lali fafiaSvili

TavisuflebaSemzRudveli saproceso iZulebis  

RonisZiebebis gamoyenebis saerTaSoriso- 

samarTlebrivi standartebi	 67

Savi zRvis regionul konferenciaze – `gansxvavebuli da  

Tanmxvedri mosazrebebis mniSvneloba sasamarTlo  

meTvalyureobis ganviTarebisTvis“  

warmodgenili moxsenebebi	 105
arne marian mavCiCi

gansxvavebuli da Tanmxvedri mosazrebebis (damoukidebeli  

mosazrebebis) mniSvneloba sakonstitucio da  

sasamarTlo meTvalyureobis ganviTarebisTvis  

sloveniis sasamarTlo praqtikis magaliTze	 107



Tudorel Toaderi

gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba  

rumineTis konstituciuri marTlmsajulebisTvis	 119
dimitri tokuSevi

bulgareTis sakonstitucio sasamarTlos praqtikaSi  

arsebuli gansxvavebuli da Tanmxvedri azrebi	 127
elena safaleru

sakonstitucio sasamarTlos mosamarTlis  

gansakuTrebuli azri – misi damoukideblobis  

erT-erTi garantia	 132
alfaslan alTan

gansxvavebuli da Tanmxvedri azrebis mniSvneloba  

TurqeTis sasamarTlo praqtikaSi	 137
jeihun garajaevi

gansakuTrebuli azris institutis formireba  

azerbaijanis respublikis sakonstitucio  

sasamarTlos praqtikaSi	 144



3

ivs haeki

rogor ganvmartoT  
adamianis uflebaTa evropuli 
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gentis universitetis profesori, 

saxelmwifo samarTlisa da adamianis uflebaTa centris departamenti.

utrextis universitetis asocirebuli profesori, 

adamianis uflebaTa niderlandebis instituti.

Sesavali

adamianis uflebaTa evropuli konvenciis1 ganmarteba da gamoyeneba ganisazRvreba 
im faqtiT, rom, erTi mxriv, igi saerTaSoriso xelSekrulebaa da, Sesabamisad, eq-
vemdebareba xelSekrulebaTa ganmartebis klasikur saerTaSoriso wesebs da, meore 
mxriv, igi specialuri xasiaTis xelSekrulebaa. amitom klasikuri saerTaSoriso 
wesebi xSirad adgils uTmoben evropuli konvenciisTvis organulad damaxasiaTebe-
li ganmartebisa da Sefardebis wesebs da meTodebs. qvemoT mocemul TavebSi ganxi-
lulia ganmartebis (1-9) da Sefardebis (10-11) principebi. am wesTagan zogi SeiZleba 
gamoyenebul iqnes Sidasaxelmwifoebrivi sasamarTloebis mier konvenciis standar-
tebis gamoyenebisas.

1 R. Bernhardt, “Thoughts on the Interpretation of Human Rights Treaties”, wignSi Protecting Human Rights: The European Dimension. 
Studies in honour of Gérard J. Wiarda, F. Matscher and H. Petzold (eds.), Köln, Carl Heymanns Verlag, 1988, 65-71; F. Matscher, 
“Methods of Interpretation of the European Convention”, wignSi The European System for the Protection of Human Rights, R.St.J. 
MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 63-81.
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1. venis konvencia saxelSekrulebo samarTlis Sesaxeb

evropuli konvencia saerTaSoriso xelSekrulebaa da, rogorc aseTi, saxelSekru-
lebo samarTlis Sesaxeb venis konvenciaSi kodificirebul xelSekrulebaTa gan-
martebis klasikur saerTaSoriso wesebs eqvemdebareba2. amitom igi ganmartebuli 
unda iqnes „keTilsindisierad da misi Cveulebrivi mniSvnelobiT, romelic eZleva 
xelSekrulebis terminebs maTi konteqstis farglebSi da xelSekrulebis miznisa 
da daniSnulebis WrilSi“ (venis konvenciis muxli 31). Sesabamisad, zogjer evro-
puli sasamarTlo SeiZleba daeTanxmos evropuli konvenciis teqstis debulebaSi 
gamoyenebuli sityvebis Cveulebriv mniSvnelobas, romelic ar modis winaaRmdego-
baSi debulebis qvepunqtTan da romelic, ufro meti, dadasturebulia debulebis 
mizniTa da daniSnulebiT3.

venis konvenciis perspeqtiviT, evropuli konvencia ganmartebuli unda iqnes 
„teleologiurad“, anu „miznisa da daniSnulebis“ safuZvelze. konvencia marTlac 
aris samarTlebrivi aqti, garkveuli miznis miRwevis saSualeba da misi daniSnu-
lebaa individebisa da uflebebis dacva,4 demokratiuli sazogadoebis idealebisa 
da faseulobebis SenarCuneba da xelSewyoba5. amrigad, konvenciis debulebaSi cal-
saxa formulirebis ararsebobis SemTxvevaSi, gansakuTrebiT, Tu ar aris miTiTeba 
konvenciis mizansa da daniSnulebaze, ufleba SeiZleba wakiTxuli iqnes konvenciis 
debulebis konteqstSi6. evropulma sasamarTlom SeiZleba gamoiyenos „istoriuli 
midgoma“ konvenciisa da misi oqmebis mosamzadebel samuSaoebze dayrdnobiT7, ro-
gorc ganmartebis damatebiTi saSualeba, raTa daadasturos venis konvenciis 31-e 
muxlis gamoyenebidan gamomdinare mniSvneloba an daazustos es ukanaskneli, roca 
aRniSnuli debulebis mixedviT gamoyenebuli ganmartebiT miRebuli mniSvneloba 
orazrovani da bundovania an aSkarad absurduli da aragonivruli (venis konven-
ciis 32-e muxli). praqtikaSi mosamzadebel samuSaoebze miTiTeba Zalze iSviaTia8 im 
mizezis gamo, rom es samuSaoebi xSirad dums ama Tu im sakiTxze, an bundovania, anda 
evropuli konvenciis Tanamedrove pirobebisTvis morgebis da evoluciuri ganmar-
tebis saWiroeba warmoiSoba. konvenciis ganmartebisas evropuli sasamarTlos mier 

2 ECtHR, Al Adsani v. UK, gadawyvetileba, 21 noemberi, 2001 w., § 55.
3 ECtHR, Luedicke, Belgacem and Koc v. Germany, gadawyvetileba, 28 noemberi w., 1978, § 46 (me-6 muxlSi sityvis „ufasod“ 
mniSnvelobas ar ewinaaRmdegeba qvepunqtis konteqsti da me-6 muxlis mizniTa da daniSnulebiT aris dadastu-
rebuli).
4 ECtHR, Soering v. UK, gadawyvetileba, 7 ivlisi, 1989 w., § 87.
5 ECtHR, Zdanoka v. Latvia, gadawyvetileba, 16 marti, 2006 w., § 98.

6 ECtHR, Golder v. UK, gadawyvetileba, 21 Tebervali, 1975, § 36 (sasamarTlos xelmisawvdomobis ufleba).
7 See Council of Europe, Collected Edition of the ‘Travaux Préparatoires’ of the European Convention on Human Rights, The Hague, 
Martinus Nijhoff, 1975-85. 
8 ECtHR, James a.o., gadawyvetileba, 21 Tebervali, 1986w., § 64; ECtHR, Johnston a.o. v. Ireland, gadawyvetileba, 18 dekem-
beri, 1986 w., § 52.



5

rogor ganvmartoT adamianis uflebaTa evropuli konvencia?

konvenciis mizansa da daniSnulebaze dayrdnoba rig SemTxvevebSi izRudeba, vinaidan 
sasamarTlo adgens, rom misTvis „teqstis calsaxa mniSvneloba“ aris savaldebulo9.

amasTan, evropuli konvencia specialuri xasiaTis xelSekrulebaa, vinaidan igi 
adamianis uflebebs iTvaliswinebs10. mas sui generis xasiaTi aqvs im faqtis gaTvaliswi-
nebiT, rom igi gansxvavdeba klasikuri xelSekrulebebisgan. es ukanasknelebi ufro 
emyarebian xelSemkvrel saxelmwifoTa Soris ormxriv SeTanxmebebs xelSekrule-
biT Seqmnili konkretuli valdebulebebis da maTTan dakavSirebuli normatiuli 
farglebis ZaliT11. amitom saerTaSoriso sajaro samarTlis mixedviT, ganmartebis 
klasikuri wesebi gzas uTmoben evropuli konvenciisTvis organulad damaxasiaTe-
bel wesebsa da meTodebs. venis konvencia ar irRveva imiT, rom evropuli konvencia 
sakuTari wesebis mixedviT ganmartebas eqvemdebareba. 

momdevno TavebSi, subsidiarobis principis Semdeg, ganxiluli iqneba is zogadi 
principebi da Teoriebi, romlebsac adamianis uflebaTa evropuli konvenciis gan-
martebisa da Sefardebis procesSi adamianis uflebaTa evropuli sasamarTlo Tavi-
si gadawyvetilebebis gasamyareblad iyenebs. 

2. subsidiaroba

evropuli sasamarTlos praqtikiT dadasturebuli subsidiarobis principi12, sa-
varaudod, yvelaze mniSvnelovani principia, romelic konvencias udevs safuZvlad. 
subsidiarobis principis ZaliT, konvenciiT gaTvaliswinebuli uflebebisa da Tavi-
suflebebis qmediTi dacvis upiratesi valdebuleba wevr saxelmwifoebs (erovnuli 
samarTlis sistemebs) akisria13. igi agreTve gulisxmobs, rom Tavisi sazedamxedve-
lo amocanis Sesrulebisas, evropuli sasamarTlo, garkveulwilad, Sinaarsobriv 
SezRudvebs eqvemdebareba an TviTSezRudvis garkveul formas arCevs14. unda aRi-
niSnos, rom subsidiarobis principi konvenciiT gaTvaliswinebul garantiebs qars 
atans. magaliTad, rac ufro naklebad msjeloben erovnuli sasamarTloebi ufleba-

9 ECtHR, Shamayev a.o. v. Georgia and Russia, gadawyvetileba, 12 aprili, 2005w., § 33.
10 ECtHR, Al Adsani v. UK, gadawyvetileba, 21 noemberi, 2001w., § 5.
11 ECtHR, Mamatkulov and Askarov, gadawyvetileba, 4 Tebervali, 2005w., § 100.
12 ECtHR, Shamayev a.o. v. Georgia and Russia, gadawyvetileba, 12 aprili, 2005w., § 500. 
13 M.E. Villiger, “The Principle of Subsidiarity in the European Convention on Human Rights”, wignSi Promoting Justice, Human Rights 
and Conflict Resolution through International Law. Liber Amicorum Luzius Caflisch, M.G. Cohen (ed.), Leiden, Brill, 2007, 625.
14 H. Petzold, “The Convention and the Principle of Subsidiarity”, wignSi The European System for the Protection of Human Rights, R.St.J. 
MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 49.
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Si Carevis proporciulobaze, miT ufro Tavisuflad ixilavs mocemul saqmes stras-
burgis sasamarTlo15. 

subsidiarobis princips sami ZiriTadi maxasiaTebeli aqvs: 1) evropuli konvencia 
amomwuravi araa da xelSemkvrel mxareebs Tavisuflad SeuZliaT Sidasaxelmwifoe-
brivi samarTliT dacvis ufro meti xarisxi uzrunvelyon, 2) Sidasaxelmwifoebriv 
organoebs strasburgis sasamarTloze ufro kargad SeuZliaT sazogadoebriv saWi-
roebasa da marTlmsajulebis maZiebeli individis uflebis dacvis interesebs So-
ris wonasworobis dacva, 3) ori zemoaRniSnuli maxasiaTebeli gansazRvravs xelSem-
kvreli mxareebisTvis adamianis uflebaTa dacvis saerTo standartebisken swrafvas: 
piris uflebebisa da Tavisuflebebis qmediTi dacvis saWiroebas SeiZleba mivyavdeT 
erTgvarovani standartebis damkvidrebisken, magram es ar aris evropuli konven-
ciis ZiriTadi daniSnuleba16. evropuli konvenciis xelSemkvreli saxelmwifoebis 
ZiriTadi mowodeba, rom daicvan uflebebi da Tavisuflebebi erovnul da evropul 
doneze, aseve asaxulia konvenciis sxva debulebebSi: pirvel da me-13, 35-e da 41-e 
muxlebSi. 

3. qmediToba

vinaidan evropuli konvencia adamianis uflebaTa dacvis instrumentia, „uaRresad 
didi mniSvneloba“ aqvs imas, rom igi ganimartos da Sefardebuli iqnes imgvarad, 
rom es uflebebi iyos ara Teoriuli da iluzoruli, aramed praqtikuli da qmedi-
Ti17. qmediTobis principi18 evropuli konvenciis „miznisa da daniSnulebis“ realize-
bis ZiriTadi elementia. misi ZaliT, uflebebi ganvrcobiTad, anu evoluciurad (ix. 
qvemoT), xolo SezRudvebi viwrod ganimarteba. es erTi da igive teleologiuri 
xedvis ori aspeqtia, romelSic meore aspeqti pirvelis damatebaa. 

konvenciiT gaTvaliswinebuli uflebebis ganvrcobiTad ganmateba, magaliTad, 
gulisxmobs, rom advokatis mxolod daniSvna sakmarisi ar aris, mis mier gaweuli 
daxmareba mTlianobaSi qmediTi unda iyos19. saxelmwifos saxeliT moqmed pirTa mier 

15 M.E. Villiger, “The Principle of Subsidiarity in the European Convention on Human Rights”, wignSi Promoting Justice, Human Rights 
and Conflict Resolution through International Law. Liber Amicorum Luzius Caflisch, M.G. Cohen (ed.), Leiden, Brill, 2007, 636.
16 ECtHR, Tyrer v. UK, gadawyvetileba, 25 aprili, 1978w., § 31 (konvencia ganimarteba Tanamedrove epoqis WrilSi).
17 pirveli gadawyvetileba, romelSic es pirvelad iTqva - ECtHR, Airey v. Ireland, gadawyvetileba, 9 oqtomberi, 
1979w., § 24 (CamoTvlis oTx adrindel gadawyvetilebas, romlebSic aRniSnuli principi moiazreboda); ECtHR, 
Mamatkulov and Askarov v. Turkey, gadawyvetileba, 4 Tebervali, 2005w., § 121.
18 A. Mowbray, “The Creativity of the European Court of Human Rights”, Hum.Rts.L.Rev. 2005, 57-79.
19 ECtHR, Artico v. Italy, gadawyvetileba, 13 maisi, 1980w., § 33 (iuridiul daxmarebaze ufleba dairRva, radganac 
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momakvdinebeli Zalis ganzrax gamoyeneba unda Seadgendes qmediTi oficialuri 
gamoZiebis sagans20. konvenciis me-11 muxliT gaTvaliswinebuli ufleba metwilad 
Teoriuli da moCvenebiTi iqneboda, mxolod gaerTianebis dafuZnebas rom Seexe-
bodes. am SemTxvevaSi xelisuflebas SeeZleboda gaerTianeba misi dafuZnebisTanave 
daeSala konvenciis gverdis avliT. amitom konvenciis me-11 muxliT gaTvaliswine-
buli dacva ara mxolod gaerTianebis Seqmnaze vrceldeba, aramed misi arsebobis 
mTel periodSi ZalaSi rCeba21. meore mxriv, konvenciiT gaTvaliswinebul uflebebSi 
saxelmwifos mxridan gamonaklisebis, SezRudvebis daweseba da maTSi Careva, mka-
crad an SezRudviTad unda ganimartebodes22.

4. avtonomiuri ganmarteba

evropul konvenciaSi gamoyenebul cnebebsa da koncefciebs „avtonomiuri mniS-
vneloba“ aqvs23 Sidasaxelmwifoebriv samarTalTan mimarTebiT. sxva sityvebiT, am 
cnebebs specialuri, konvenciiseuli mniSvneloba aqvs,24 vinaidan konvenciis ganmar-
tebis uflebamosileba eniWeba specialurad am mizniT Seqmnil saerTaSoriso sasa-
marTlos, kerZod, evropul sasamarTlos (konvenciis 32-e muxli). miuxedavad imisa, 
rom am koncefciebs SeiZleba Ziri erovnul samarTalSi hqondes, maTi mniSvneloba 
ar aris aucilebeli, rom emTxveodes wevri qveynebis Sidasaxelmwifoebrivi sa-
marTliT gaTvaliswinebuli im debulebebisTvis miniWebul mniSvnelobas, romelic 
evropuli konvenciis debulebaTa analogiuri an msgavsia. sxva sityvebiT, evropuli 
sasamarTlo ar Tvlis, rom misTvis erovnul samarTalSi damkvidrebuli Sefasebebi 
da kvalifikaciebi savaldebuloa. winaaRmdeg, es Sefasebebi mis sazedamxedvelo 
funqcias aRar daeqvemdebareboda. amiT evropuli sasamarTlo adasturebs evro-
puli konvenciis (da misi sazedamxedvelo meqanizmis) damoukideblobas erovnuli 
samarTlis sistemebisgan. 

saxelmwifos xarjze daniSnuli advokati sruliad araefeqtiani iyo).
20 ECtHR, McCann, Farrell and Savage v. UK, gadawyvetileba, 27 seqtemberi, 1995w., § 161.
21 ECtHR, United Communist Party of Turkey a.o. v. Turkey, gadawyvetileba, 30 ianvari, 1998w., § 33.
22 ECtHR, Barthold v. Germany, gadawyvetileba, 25 marti, 1985w., § 43 (konvenciis meaTe muxli); ECtHR, Guzzardi v. Italy, ga-
dawyvetileba, 6 noemberi, 1980w., § 98 (5.1 muxliT dadgenili gamonaklisebi); ECtHR, Van Mechelen v. Netherlands, ga-
dawyvetileba, 23 aprili, 1997w., § 58 (konvenciis me-6 muxliT dacvis uflebisTvis dadgenili gamonaklisebi).
23 G. Letsas, “The Truth in Autonomous Concepts: How To Interpret the ECHR”, E.J.I.L. 2004, 279-305; F. Sudre, “Le recours aux notions au-
tonomes”, wignSi L’interprétation de la Convention européenne des droits de l’homme, F. Sudre (ed.), Brussels, Bruylant, 1998, 93-131.
24 pirveli gamoyenebuli iqna 1968 wels: ECtHR, Wemhoff v. Germany, gadawyvetileba, 28 ivnisi, 1968w, § 18-19 da ECtHR, 
Neumeister v. Germany, gadawyvetileba, 28 ivnisi, 1968w., § 18-19 (6.1 muxliT gaTvaliswinebuli terminis „sisxlis 
samarTlis braldebis“ Sesaxeb). 
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avtonomiuri mniSvneloba aqvs iseT koncefciebs, magaliTad, rogorebicaa: „samo-
qalaqo uflebebi da valdebulebebi“ (me-6.1 muxli)25, `sasamarTlo“ (me-6 muxli)26, 
`sisxlis samarTlis braldeba“ (me-6.1-2 muxli)27, `sasjeli (me-7 muxli) 28, `sacxovre-
beli adgili“ (me-8 muxli)29, `gaerTianeba“ (me-11 muxli)30, `sakuTreba“ (damatebiTi 
oqmis pirveli muxli)31 da `dazaralebuli“ (34-e muxli) 32.

avtonomiuri ganmartebis meTods mivyavarT wevr qveynebSi fuZemdebluri ufle-
bebis aRsrulebis standartebis harmonizaciisken (rac evropuli konvenciis miz-
nebidan mxolod erT-erTia)33 da amgvarad, ar xdeba ise, rom dacvis done Zalze 
gansxvavdebodes xelSemkvrel saxelmwifoebSi da ara mxolod samarTlebrivi er-
Tgvarovneba, aramed samarTlis subieqtebis kanonis winaSe Tanasworobac safrTxis 
qveS iyos34. avtonomiuri ganmartebis meTodi mWidrodaa dakavSirebuli evoluciur 
ganmartebasTan (ix. qvemoT), qmediTobis principTan (ix. zemoT) da teleologiur 
ganmartebasTan, rogorc aseTTan. 

5. evoluciuri ganmarteba

evropuli konvencia „cocxali meqanizmia“35, romelic ganimarteba dReisTvis arse-
buli pirobebis WrilSi“36. sasamarTlo praqtikaSi uflebebis Sinaarss aviTarebs sa-
zogadoebis ganviTarebadi Sexedulebebi, rac imas niSnavs, rom evropul konvenciaSi 
gamoyenebuli terminebi da koncefciebi unda ganmartebuli iqnes dRes arsebuli 
demokratiuli sazogadoebis Sexedulebebis da ara 1950 wels (roca konvencia iqna 
miRebuli) arsebuli sazogadoebis WrilSi. interpretaciis evoluciuri meTodis 
gamoyenebis Sedegad, mcirdeba evropuli konvenciisa da oqmebis is mniSvneloba, rac 

25 ECtHR, Ferrazzini v. Italy, gadawyvetileba, 12 ivlisi, 2001w., § 24.
26 ECtHR, Jean-Louis Didier v. France, ganCineba, 27 agvisto, 2002w., § 3.
27 ECtHR, Phillips v. UK, gadawyvetileba, 5 ivlisi, 2001w., § 35.
28 ECtHR, Jamil v. France, gadawyvetileba, 8 ivnisi, 1995w., § 30.
29 ECtHR, Mguéladzé v. Georgia, gadawyvetileba, 24 ivlisi, 2007w., § 80.
30 ECtHR, Popov a.o. v. Russia, ganCineba, 6 noemberi, 2003w.
31 ECtHR, Former King of Greece a.o. v. Greece, gadawyvetileba, 23 noemberi, 2000w., § 60. 
32 ECtHR, Societatea de vânătoare “Mistreţul” v. Romania, ganCineba, 4 maisi, 1999w.
33 F. Matscher, “Methods of Interpretation of the European Convention”, wignSi The European System for the Protection of Human 
Rights, R.St.J. MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 73.
34 R. Ryssdall, “Opinion: The Coming of Age of the European Convention on Human Rights”, E.H.R.L.R. 1996, 23.
35 A. Mowbray, “The Creativity of the European Court of Human Rights”, Hum.Rts.L.Rev. 2005, 57-79; S.C. Prebensen, “Evolutive Inter-
pretation of the European Convention on Human Rights”, wignSi Protecting Human Rights: The European Perspective, P. Mahoney, F. 
Matscher, H. Petzold and L. Wildhaber (eds.), Köln, Carl Heymanns Verlag, 2000, 1123-1137.
36 ECtHR, Lebedev v. Russia, gadawyvetileba, 25 oqtomberi, 2007w., § 71. 
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am teqstebs istoriulad hqonda da asaxuli iyo mosamzadebel samuSaoebSi (travaux 
préparatoires), romelic ganmartebis damatebiTi wyaros warmoadgenda37. dinamikuri, 
anu evoluciuri ganmartebis meTodi evropuli konvenciis ganmartebis umniSvnelo-
vanesi principia da misi mniSvneloba ganpirobebulia konvenciis mizniTa da daniS-
nulebiT rom ara dinamikuri, anu evoluciuri midgoma, evropuli sasamarTlo, sava-
raudod, gaumjobesebisa da inovaciis damabrkolebeli Seiqmneboda38. 

evoluciuri Tu dinamikuri ganmartebis meTods sasamarTlo iyenebs rogorc 
konvenciiTa da oqmebiT gaTvaliswinebuli arsebiTi uflebebis, ise Tavisuflebebis 
mimarT (me-3 muxli39, me-5 muxli40, me-6 muxli41, me-8 muxli42, damatebiTi oqmis me-2 
muxli43 da damatebiTi oqmis pirveli muxli44).

evoluciuri Tu dinamikuri meTodis gamoyenebisas, strasburgis sasamarTlos mo-
samarTleebi evropuli konvenciis mosamarTlis mier ganmartebis da modifikaciis 
zRvarze imyofebian. amitom evoluciuri meTodi Zalze didi sifrTxiliTa da zed-
miwevniTi sizustiT unda iqnes gamoyenebuli. am dros gansakuTrebuli yuradReba 
eqceva saerTo evropul standartebs, romlebic momdinareoben sxva evropuli Tu 
saerTaSoriso xelSekrulebebidan Tu dauwereli samarTlidan da romlebic ganmt-
kicebulia konvenciis xelSemkvreli saxelmwifoebis umetesobis mier. es standarte-
bi SeiZleba agreTve gamoikveTos Sesatyvisi erovnuli da saerTaSoriso preceden-
tuli samarTlis daaxloebis Sedegad, Tumca, rogorc es strasburgis sasamarTlo 
praqtikidan Cans, evoluciuri ganmarteba ar aris aucilebeli, rom emyarebodes 
axlad gamokveTil an ukve damkvidrebul saerTaSoriso tendencias45 (infra). 

37 F. Matscher, “Methods of Interpretation of the European Convention”, wignSi The European System for the Protection of Human 
Rights, R.St.J. MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 68.
38 ECtHR, Christine Goodwin v. UK, gadawyvetileba, 11 ivlisi, 2002w., § 74.
39 ECtHR, Selmouni v. France, gadawyvetileba, 28 ivlisi, 1997w., § 101 (wamebis cneba).
40 ECtHR, Guzzardi v. Italy, gadawyvetileba, 6 noemberi, 1980w., § 95 (Tavisuflebis aRkveTis cneba).
41 ECtHR, Salesi v. Italy, gadawyvetileba, 26 Tebervali, 1993w., § 19 (samoqalaqo ufleba-valdebulebebis cneba).
42 ECtHR, Dudgeon v. UK, gadawyvetileba, 22 oqtomberi, 1981w., § 60 (sqesobrivi aqtebi homoseqsual pirebs Soris).
43 ECtHR, Leyla Şahin v. Turkey, gadawyvetileba, 10 noemberi, 2005w., § 136-137 (imis aRiarebis Sesaxeb, rom mocemul 
dros umaRlesi saganmanaTleblo institutebis arseboba damatebiTi oqmis me-2 muxlis pirveli winadadebis 
moqmedebis farglebSi xvdeboda.).
44 ECtHR, Matthews v. UK, gadawyvetileba, 18 Tebervali, 1999w., § 39 (kanonmdeblis cneba).
45 ECtHR, Christine Goodwin v. UK, gadawyvetileba, 11 ivlisi, 2002w., §§ 84-85 (gangrZobadi saerTaSoriso tendencia 
ara marto transeqsualebis sazogadoebaSi CarTvis, aramed operaciis Semdgomi transeqsualebis axali seqsu-
aluri identobis samarTlebrivi aRiarebis Sesaxeb).
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6. samarTlis uzenaesoba

samarTlis uzenaesobis principi46 pirdapir aris moxseniebuli konvenciis pream-
bulaSi, sadac igi daxasiaTebulia, rogorc evropis qveynebis koleqtiuri memk-
vidreobis erTi Semadgeneli nawili. igi demokratiuli sazogadoebis erT-erTi 
fuZemdebluri principia da, Sesabamisad, evropuli konvenciis yvela debulebaSi 
organuladaa warmodgenili47. 

Tavdapirvelad samarTlis uzenaesobis kriteriumi mxolod dro da dro gamoiye-
neboda SezRudvis winaswarganWvretadobis Sefasebis saSualebad48, xolo stras-
burgis bolodroindel precedentul samarTalSi igi ukve figurirebs rogorc 
damoukidebeli, xarisxobrivad ufro mkacri Sefasebis kriteriumi, romelic gark-
veulwilad konkretuli saqmis gareSec arsebobs da amitom Sefasebis abstraqtul 
standartadac SegviZlia ganvixiloT (Tumca winaswarganWvretadobis moTxovnasTan 
kavSiri ucvleli rCeba).

samarTlis uzenaesobis principi da marTlzomierebis principi ara mxolod moi-
Txovs wevri saxelmwifoebisgan, daicvan da Seufardon winaswarganWvretadi da 
Tanmimdevruli gziT maT mier SemuSavebuli sakanonmdeblo normebi, aramed isini 
agreTve valdebuli arian, rom uzrunvelyon am normebis aRsrulebis samarTle-
brivi da praqtikuli wina pirobebi. saxelmwifoebi valdebuli arian, ganamtkicon 
moqalaqeTa legitimuri ndoba kanonisa da saxelmwifos mimarT. es valdebuleba sa-
marTlis uzenaesobis principisTvis organulad aris damaxasiaTebeli da moiTxovs 
saxelmwifoebisgan, rom amoZirkvon ufunqciod darCenili sakanonmdeblo normebi 
da gaasworon kanonis moqmedebis miRma arsebuli praqtika49. meore mxriv, erovnu-
li sasamarTloebi araviTar SemTxvevaSi ar unda uSvebdnen sicocxlis winaaRmdeg 
mimarTuli danaSaulebis dausjelobas. xelisufalTa swrafi da qmediTi reagireba 
momakvdinebeli Zalis gamoyenebis gamosaZieblad arsebiTia sazogadoebrivi ndobis 
SenarCunebisTvis. saxelmwifom ar unda dauSvas, sazogadoebas darCes imis STabeWdi-
leba, rom xelisufleba samarTaldarRvevebze Tvals xuWavs da uSvebs maT50.

samarTlis uzenaesobis principis erT-erTi Tvisobrivi moTxovnaa, rom konven-
ciis uflebaSi Carevisas erovnul samarTalSi arsebobdes garantiebi da kontrolis 

46 P. Wachsmann, “La prééminence du droit dans la jurisprudence de la Cour européenne des droits de l’homme”, wignSi Le droit des 
organisations internationales. Receuil d‘études à la mémoire de Jacques Schwob, Brussels, Bruylant, 1997, 241-285; L. Wildhaber, “De-
mocracy, Rule of Law, Terrorism and Human Rights”, wignSi The European Court of Human Rights 1998-2006. History, Achievements, 
Reform, L. Wildhaber (ed.), Kehl am Rhein, Engel Verlag, 2006, 228-245.
47 ECtHR, Broniowski v. Poland, gadawyvetileba, 22 ivnisi, 2004w., § 154.
48 zogierTi uflebis SezRudva SesaZlebelia im pirobiT, rom am SezRudvebs aqvs kanonieri safuZveli erov-
nul samarTalSi da rom kanoni xelmisawvdomi da winaswarganWvretadia. ECtHR, Sunday Times (n° 1) v. UK, gadawyve-
tileba, 26 aprili, 1979w., § 47-49. SemdgomSi dakonkretda inter alia Semdeg saqmeebze: ECtHR, Silver a.o. v. UK, gadawy-
vetileba, 25 marti, 1983w., § 85-90.
49 ECtHR, Broniowski v. Poland, gadawyvetileba, 22 ivnisi, 2004w., § 184.
50 ECtHR, Öneryildiz v. Turkey, gadawyvetileba, 30 noemberi, 2004w., § 96. 
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sistema, romelic ar dauSvebs uflebaTa TviTnebur SezRudvas. es gansakuTrebiT 
exeba iseT SemTxvevebs, roca aRmasrulebel xelisuflebas kanoniT mniSvnelovani 
diskreciuli uflebamosileba aqvs miniWebuli. samarTlis uzenaesobis principi, 
romelic konvenciaSi asaxuli demokratiuli sazogadoebis erT-erTi Zireuli 
principia, irRveva, roca aRmasrulebeli xelisuflebisTvis miniWebuli diskre-
ciuli uflebamosileba ganusazRvreli ZalauflebiT aris gamoxatuli51. amas adgi-
li aqvs im SemTxvevaSi, roca saxelmwifo xelisufleba saidumlod xorcieldeba. am 
dros TviTneburi qmedebis riski aSkaraa52. aRniSnulis winaaRmdeg adekvaturi da 
qmediTi garantiebis arseboba, sasamarTlo kontrolis CaTvliT, umniSvnelovanesia 
agreTve imis gaTvaliswinebiTac, rom saidumlo operatiul-sadazvervo saqmianobas, 
romelic miznad isaxavs erovnuli uSiSroebis dacvas, Tan axlavs demokratiisTvis 
Ziris gamoTxris da ganadgurebis riskic, Tanac misi dacvisa da uzrunvelyofis 
motivebiT53. marTlzomierebisa da samarTlis uzenaesobis principebi gulisxmobs 
imas, rom RonisZiebebi, romlebic azianebs adamianis fuZemdeblur uflebebs, ero-
vnuli uSiSroebis SemTxvevaSic, unda eqvemdebarebodes ama Tu im formis Seji-
brebiT procesSi damoukidebeli organos mier Semowmebas, romelsac aqvs ufle-
bamosileba, Seamowmos SezRudvis Taobaze miRebuli gadawyvetilebis motivebi54. 
individs, saboloo jamSi, unda SeeZlos, gaasaCivros xelisuflebis organoTa mtki-
ceba, rom arsebobs erovnuli uSiSroebis dacvis interesi. cxadia, aRmasrulebeli 
xelisuflebis mtkiceba, rom erovnul uSiSroebas safrTxe emqureba, Zalze mniS-
vnelovania, magram damoukidebel organos unda SeeZlos im SemTxvevebSi saTanadod 
reagireba, roca am koncefciis moxmobas aranairi faqtobrivi safuZveli ar aqvs 
an Tu gamoirkveva, rom erovnuli uSiSroebis cneba aramarTlzomierad ganimar-
teba, ewinaaRmdegeba saR azrs an TviTneburia. msgavsi garantiebis ararsebobisas, 
saxelmwifo xelisuflebas yovelTvis SeeZleba TviTneburad SezRudos konvenciiT 
daculi uflebebi55. Tu arsebobs dava samoqalaqo uflebebsa da valdebulebebze 
an sisxlis samarTlis braldebis safuZvlianobaze, sasamarTlos xelmisawvdomobis 
ufleba fuZemdebluri uflebaa56. 

rac Seexeba im muxlebs, romlebic iTvaliswineben uflebis kvalificiur SezRud-
vas, samarTlis uzenaesobis principi garkveulwilad gadafaravs demokratiul sa-
zogadoebaSi aucileblobis kriteriums da uzrunvelyofs strasburgis sasamarT-
los Sefasebis standartiT, romliTac saxelmwifos mixedulebis zRvari, miuxedavad 
aucileblobis kriteriumisTvis misi mniSvnelobisa, mxolod mcired, Tu saerTod 
raime rols TamaSobs. 

51 ECtHR, Volokhy v. Ukraine, gadawyvetileba, 2 noemberi, 2006w., § 49.
52 ECtHR, Malone v. UK, gadawyvetileba, 2 agvisto 1984w., § 67.
53 ECtHR, Rotaru v. Romania, gadawyvetileba, 4 maisi 2000w., § 55, 59.
54 ECtHR, Al Nashif v. Bulgaria, gadawyvetileba, 20 ivnisi, 2002w., § 123.
55 ECtHR, Liu and Liu v. Russia, gadawyvetileba, 6 dekemberi, 2007w., § 59.
56 McElhinney v. Ireland, gadawyvetileba, 21 noemberi, 2001w., § 33.
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7. demokratia

demokratiis koncefcia57 pirdapir aris naxsenebi evropul konvenciaSi ramdenime 
adgilas. mraval saqmeze „demokratiasTan“ asocirebuli faseulobebi konvenciis 
ganmartebis konteqstSi gamoiyeneba58. demokraciis cneba CarTuli iqna konvenciis 
preambulaSi, romelic acxadebs, rom fuZemdebluri uflebebi da Tavisuflebebi 
saukeTesod aris daculi qmediTi politikuri demokratiis meSveobiT. demokratiis 
cneba agreTve Tavs iCens garkveul uflebebSic da gvTavazobs SezRudvis SesaZle-
blobas konvenciis ama Tu im uflebebTan da TavisuflebebTan mimarTebaSi. Sesaba-
misad, demokratiis idea evropuli marTlwesrigis umniSvnelovanesi Semadgeneli 
elementia59.

Tavis precedentul samarTalSi strasburgis sasamarTlom araerTxel aRniSna, 
rom demokratia erTaderTi politikuri wyobaa, romelic ganixileba evropul 
konvenciaSi da, Sesabamisad, erTaderTi modeli, romelic masTan SesabamisobaSia60. 
strasburgis sasamarTlos adrindrel praqtikaSi demokratia mkafio kontrastSi 
iyo totalitarul reJimTan, magram ukve mogvianebiT, SedarebiT naklebad, mkve-
Trad upirispirdeboda aRmasrulebeli xelisuflebis TviTnebobis winaaRmdeg 
adekvaturi garantiebis ararsebobas socialuri saxelmwifos konteqstSi, rome-
lic Tavad xelisuflebaTa danawilebisa da angariSvaldebulebis cnebebs emyare-
boda61.

konvenciis rigi debulebebi strasburgis sasamarTlos precedentuli samarTlis 
mixedviT, demokratiuli sazogadoebis maxasiaTebelia. magaliTad, inter alia, demo-
kratia xasiaTdeba samarTlian sasamarTlo ganxilvaze uflebaSi moazrebuli inte-
resebis aRiarebiT (me-6 muxli)62, sicocxlis uflebis (me-2 muxli)63, wamebis akrZal-
vis (me-3 muxli)64, monobisa da iZulebiTi Sromis akrZalvis (me-4 muxli)65, religiis 
Tavisuflebis (me-9 muxli)66 aRiarebiT. aqve moiazreba saxelmwifos valdebuleba, 

57 O.M. Garibaldi, “On the Ideological Content of Human Rights Instruments: The Clause ‘In a democratic society’”, wignSi Con-
temporary Issues in International Law. Essays in honour of Louis B. Sohn, T. Buergenthal (ed.), Kehl am Rhein, Engel Verlag, 1984, 
23-68; P. Vegleris, “Valeur et signification de la clause ‘dans une société démocratique’ dans la Convention européenne des droits 
de l’homme”, R.D.H. 1968, Vol. I, 219; L. Wildhaber, Human Rights and Democracy. Paul Sieghart Memorial Lecture 2001, London, 
22 Noemberi, 2001, 13.
58 ECtHR, Soering v. UK, gadawyvetileba, 7 ivlisi, 1989w., § 87.
59 konvenciis me-8, me-9, me-10, me-11 da me-4 damatebiTi qomis me-2 muxlebi iTvaliswinebs, rom Careva an Se-
zRudva SeiZleba gamarTldes mxolod im SemTxvevaSi, Tu es `aucilebelia demokratiul sazogadoebaSi.”
60 ECtHR, Refah Partisi (keTildReobis partia) a.o. v. Turkey, gadawyvetileba, 13 Tebervali, 2003w., § 86.
61 S. Marks, “The European Convention on Human Rights and its ‘Democratic Society’”, B.Y.I.L. 1995-96, 211-212.
62 ECtHR, Airey v. Ireland, gadawyvetileba, 9 oqtomberi, 1979w., § 24.
63 ECtHR, McCann, Farrell and Savage v. UK, gadawyvetileba, 27 seqtemberi, 1995w., § 147.
64 ECtHR, Soering v. UK, gadawyvetileba, 7 ivlisi, 1989 w., § 88.
65 ECtHR, Siliadin v. France, gadawyvetileba, 26 ivlisi, 2005 w., § 82.
66 ECtHR, Kokkinakis v. Greece, gadawyvetileba, 25 marti, 1993 w., § 31.
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uzrunvelyos swavleba mSoblebis religiuri da filosofiuri Sexedulebebis ga-
TvaliswinebiT (damatebiTi oqmis me-2 muxli)67. 

demokratiis organizebasTan dakavSirebiT, evropuli sasamarTlo udides mniS-
vnelobas aniWebs moqalaqeTa monawileobas politikur cxovrebaSi. pasiuri da aq-
tiuri saarCevno ufleba (damatebiTi oqmis me-3 muxli) sasamarTlos mier araer-
Txel ganimarta rogorc demokratiis principis ZiriTadi maxasiaTebeli principi68. 
demokratiaSi saarCevno ufleba ar aris privilegia, sayovelTao kenWisyra ki 
warmoadgens Zireul princips69. ufro metic, demokratiul sistemaSi mTavroba pa-
suxismgebelia parlamentis winaSe70. mTavrobis moqmedeba da umoqmedoba unda eqvem-
debarebodes ara mxolod sakanonmdeblo da sasamarTlo organoebis mxridan mkacr 
Semowmebas, aramed presisa da sazogadoebrivi azris kontrols. mTavrobis dominan-
turi pozicia ganapirobebs imas, rom igi mkacri kritikis obieqti unda iyos da, amis 
gamo, media ar unda eqvemdebarebodes sisxlis samarTlis pasuxisgebas, gansakuTre-
biT maSin, roca arsebobs sxva saSualebebi, mediis mxridan gaumarTlebeli Tavdasx-
misa da kritikis sapasuxod71. 

rig gadawyvetilebebSi yuradReba maxvildeba im faqtze, rom gamoxatvis Tavi-
suflebas gansakuTrebuli mniSvneloba aqvs, roca igi mimarTulia wevr qveynebSi 
samarTlis uzenaesobisa da demokratiis ganviTarebis xelSesawyobad72. politikuri 
partiebi da sxva gaerTianebebi aseve mniSvnelovan rols TamaSoben demokratiul 
sistemaSi da amitom maT saqmianobaze dawesebuli SezRudvebi gansakuTrebuli sim-
kacriT unda iqnes Semowmebuli73. sasamarTlo, Tavis praqtikaSi, araerTxel aRniS-
navs da adasturebs, rom mxolod damajerebeli da imperatiuli mizezebis arsebobis 
SemTxvevaSi SeiZleba gaerTianebis Tavisuflebaze dawesebuli SezRudvebis gamarT-
leba da es SezRudvebi evropuli sasamarTlos mxridan mkacr Semowmebas eqvemde-
bareba74. evropulma sasamarTlom mravaljer xazi gausva imas, rom rig aRmosavleT 
evropis qveynebSi arsebuli politika, mimarTuli komunisturi reJimis gavlenis 
aRsakveTad, evropul konvenciasTan SesabamisobaSia75.

67 ECtHR, Folgerø a.o. v. Norway, gadawyvetileba, 29 ivnisi, 2007 w., § 84.
68 ECtHR, Hirst (n° 2) v. UK, gadawyvetileba, 6 oqtomberi, 2005 w., § 58.
69 ECtHR, Hirst (n° 2) v. UK, gadawyvetileba, 6 oqtomberi, 2005 w., § 59 (nawilobriv im mizeziT, rom arCevnebSi mona-
wileobis ufleba ar hqonda arc erT msjavrdebuls, miuxedavad danaSaulisa da ganaCenis simZimisa, CaiTvala, 
rom SezRudva me-2 damatebiTi oqmis me-2 muxlTan araproporciuli iyo).
70 ECtHR, Matthews v. UK, gadawyvetileba, 18 Tebervali, 1999 w., § 52.
71 ECtHR, Castells v. Spain, gadawyvetileba, 23 aprili, 1992 w, § 46.
72 ECtHR, Marônek v. Slovakia, gadawyvetileba, 19 aprili, 2001 w, § 56 (iyo Tu ara gamoxatvis Tavisufleba, romelic 
iyo „keTilsindisieri da problemis gadawyveta mniSvnelovani iyo axalgazrda demokratiis gansamtkiceblad“).
73 ECtHR, Refah Partisi (keTildReobis partia) a.o. v. Turkey, gadawyvetileba, 13 Tebervali, 2003 w, § 87.
74 ECtHR, Gorzelik v. Poland, gadawyvetileba, 17 Tebervali, 2004 w., § 88.
75 ECtHR, Rekvényi v. Hungary, gadawyvetileba, 20 maisi 1999 w., § 41 (Seexeboda zogierTi kategoriis sajaro moxeleze 
dakisrebul valdebulebas, policiis TanamSromlebis CaTvliT, rom Tavi SeekavebinaT politikuri saqmi-
anobisgan, raTa xeli SeewyoT garkveuli samsaxurebis depolitizirebisa da pluralisturi sazogadoebis 
SenarCunebisTvis).
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demokratiuli sazogadoeba mTlianobaSi da politikuri aspeqtebisgan gamocalke-
vebiT, SemwynareblobiT, farTo xedviTa da pluralizmiT xasiaTdeba76. gamoxatvis 
Tavisufleba demokratiuli sazogadoebis erT-erTi arsebiTi safuZvelia da erT-
erTi Zireuli wina piroba sazogadoebrivi xedvis ganviTarebisaTvis, iseve, rogorc 
individualuri TviT-realizaciisTvis77. sazogadoebas aqvs ufleba, kargad iyos 
informirebuli demokratiul sazogadoebaSi arsebuli problemebis politikuri 
gziT gadawyvetis Sesaxeb. es gulisxmobs imas, rom sazogadoebas unda SeeZlos sul 
sxvadasxva saxis Setyobinebebi, Sexedulebebi, raTa moaxdinos maT Soris arCevani da 
SeZlos sakuTari TvalTaxedvis Camoyalibeba, vinaidan demokratiul sazogadoebas 
qmnis swored pluralizmi da gansxvavebul azrTa da SexedulebaTa arseboba78. mra-
val saqmeze dadginda, rom TurqeTma me-10 muxli daarRvia. sasamarTlos argumen-
taciis arsebiTi elementi iyo is, rom qurTebis sakiTxis irgvliv arsebuli publi-
kaciebi, romlebic saxelmwifos mxridan Carevas daeqvemdebara, swored problemis 
mSvidobiani gziT gadaWras isaxavda miznad79. presa demokratiul sazogadoebaSi 
sazogadoebrivi meTvalyuris rols asrulebs imiT, rom sazogadoebrivi mniSvnelo-
bis mqone sakiTxebze informacias iZleva80.

8. Tanabarzomiereba

Tanabarzomierebis principi81, romlis mixedviTac, gonivruli urTierTmimarTeba 
unda arsebobdes an samarTliani wonasworoba unda damyardes ramdenime sawinaaRm-
dego interess Soris, marTlia pirdapir ar moixsenieba konvenciis teqstSi, magram 
masSi organulad moiazreba82. fuZemdebluri uflebis SezRudva SeiZleba nebadar-
Tuli iyos rig SemTxvevebSi im pirobiT, rom mxedvelobaSia miRebuli Tanabarzomie-
rebis principi da uflebaSi Carevis an SezRudvis simZimesa da im legitimur mizans 
Soris, romelsac es Careva/SezRudva miznad isaxavs, gonivruli urTierTmimarTeba 
arsebobs. rac ufro imperatiulia legitimuri mizani, miT ufro naklebi problema 

76 ECtHR, Dudgeon v. UK, gadawyvetileba, 22 oqtomberi, 1981w., § 53.
77 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976 w., § 49.
78 ECtHR, Çetin a.o. v. Turkey, gadawyvetileba, 13 Tebervali, 2003 w, §§ 57, 61- 64.
79 ECtHR, Yašar Kemal Gökçeli v. Turkey, gadawyvetileba, 4 marti, 2003, § 38.
80 ECtHR, Bergens Tidende a.o. v. Norway, gadawyvetileba, 2 maisi 2000w., § 49.
81 Y. Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the ECHR, Antwer-
pen, Intersentia, 2002, 300; J. Christoffersen, Fair Balance: Proportionality, Subsidiarity and Primarity in the European Convention on 
Human Rights, Leiden, Martinus Nijhoff, 2009, 690; S. Greer, "Balancing" and the European Court of Human Rights: A Contribution to the 
Habermas-Alexy Debate”, Cambridge L.J. 2004, 412-434; J. McBride, “Proportionality and the European Convention on Human Rights”, 
wignSi The Principle of Proportionality in the Law of Europe, E. Ellis (ed.), London, Hart Publishing, 1999, 23-36.
82 ECtHR, Öcalan v. Turkey, gadawyvetileba, 12 maisi 2005w., § 88.
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eRobeba win Carevis gamarTlebas. Tanabarzoemierebis principi ufro farTo konce-
fciis Semadgeneli nawilia, romlis meSveobiTac unda gadawydes, arsebobda Tu ara 
samarTliani wonasworoba sazogadoebriv saWiroebasa da individualuri uflebis 
dacvis interesebs Soris83. ufro metic, garda imisa, rom Careva Tanabarzomieri unda 
iyos, igi unda iyos relevanturi da sakmarisi dasaxuli miznis misaRwevad (relevan-
turobis kriteriumi)84. Sesabamisad, relevanturobis kriteriumi calke kategoriaa.

Tanabarzomierebis principi SeiZleba ganvixiloT rogorc saxelmwifos mixedule-
bis zRvris sapirispiro mxare (ix. qvemoT). rac ufro mkacrad gamoiyeneba Tanabarzo-
mierebis principi, miT ufro naklebi mixeduleba rCeba xelSemkvrel saxelmwifos. 
proporciulobis principi saxelmwifos diskreciis zRvris damdgen kategoriad iTv-
leba85. 

Tanabarzomierebis principi, anu samarTliani wonasworobis testi, konvenciis mo-
cemul uflebaze damokidebulebiT, gamoiyeneba, inter alia, kvalificiuri SezRudvis 
muxlebSi mocemuli aucileblobis kriteriumis Sesamowmeblad. es muxlebia: me-8, 
me-11 muxlebi da me-4 damatebiTi oqmis me-2 muxli. agreTve gamoiyeneba sxvagva-
rad formulirebuli SezRudvis SemTxvevebSic, rogoricaa me-5 muxli, me-12 muxli, 
me-14 muxli da damatebiTi oqmis pirveli muxli. agreTve gamoiyeneba gadaxvevis 
muxlSi da me-2 muxlSi, sadac aucileblobis ufro mkacri kriteriumi gamoiyeneba86. 
imis dasadgenad, akisria Tu ara saxelmwifos pozitiuri valdebuleba ama Tu im 
SemTxvevaSi, unda Sefasdes, Tu arsebobs Sesatyvisi wonasworoba sazogadoebriv 
saWiroebasa da individualur interess Soris. es SeiZleba iyos ara mxolod saxel-
mwifosa da individualuri interesebis Widili, aramed individualur interesebs 
Soris konfliqti, romelic civilizebul sazogadoebaSi saxelmwifos mier unda 
regulirdebodes. konfliqti arsebobs individualur interessa da ufro maRla 
mdgom sazogadoebriv interess Soris, rogoricaa garemos dacva, Tevzis populaciis 
SenarCuneba, gzebis gayvana, portebisa da aeroportebis gafarToeba, sazogadoe-
brivi interesebis sasargeblod gadasaxadebisa da mosakreblebis daweseba87.

83 ECtHR, Sporrong and Lönnroth v. Sweden, gadawyvetileba, 23 seqtemberi, 1982w., § 69.
84 ECtHR, Dudgeon v. UK, gadawyvetileba, 22 oqtomberi, 1981w., § 54 (mopasuxe saxelmwifos mier moyvanili gamarTle-
ba zrdasrul homoseqsual pirTa Soris urTierTobebis akrZalvis Taobaze relevanturi iyo, magram arasakma-
risi kanonmdeblobis SesanarCuneblad).
85 F. Matscher, “Methods of Interpretation of the European Convention”, wignSi The European System for the Protection of Human 
Rights, R.St.J. MacDonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 79.
86 absolutur uflebebTan mimarTebaSic ki, Cveulebrv, Tanabarzomierebis testi gamoiyeneba xolme. aRniSnuli 
emsaxureba im mizans, rom uflebis gamoyenebisTvis ufro kargad ganisazRvros specifikuri pirobebi. konven-
ciis me-4 muxli, mas Semdeg, rac iTvaliswinebs, rom aravin unda imyofebodes monobasa da batonymobaSi da ara-
vin unda iqnes iZulebuli, rom Seasrulos raime samuSao, Semdeg iTvaliswinebs, Tu ra saxis samuSao CaiTvleba 
iZulebiT samuSaod mocemuli muxlis miznebisTvis. belgiis erT-erT saqmeSi evropulma sasamarTlom de facto 
ganaxorciela Tanabarzomierebis testi, raTa daemyarebina balansi pro bono samuSaoSi sazogadoebriv interessa 
da profesional advokatebTan dakavSirebiT misgan gamonakliss Soris. ECtHR, Van der Mussele v. Belgium, gadawyve-
tileba, 23 noemberi, 1983w., § 37.
87 ECtHR, Hatton a.o. v. UK, gadawyvetileba, 8 ivlisi, 2003w., § 119, 121-126 (TviTmfrinavebis freniT gamowveuli 
xmauri aeroportis socialur-ekonomikuri politikis winaaRmdeg).
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Tanabarzomierebis Semowmebis konteqstSi xandaxan yuradReba eqceva msgavs 
Sedegs, romelic SeiZleba miRebuliyo naklebad SemzRudveli alterenatiuli 
RonisZiebebis gamoyenebis Sedegad88. Tu saxelmwifom gamoyenebuli SezRudvis 
Semdeg kanonmdeblobis adaptacia moaxdina ise, rom Sesabamis pirTa wres ufro 
farTo dacva mianiWa, es niSnavs imas, rom Tavdapirveli SezRudva araTanabarzo-
mieri iyo. Tumca mxolod es faqti sakmarisi ar aris darRvevis dasadgenad89. 
amitom araa sakmarisi ubralod imis demonstrireba, rom SeiZleboda alterna-
tiuli da naklebad SemzRudveli meTodebis gamoyeneba an Tundac imis Cveneba, 
rom msgavsi RonisZiebebi sxva xelSemkvrel saxelmwifoebSi gamoiyeneba igive 
miznebis misaRwevad90. am doqtrinis gamoyeneba SeiZleba Tanabarzomierebis Se-
mowmebis erT-erT yvelaze obieqtur formad CaiTvalos.

SezRudvis RonisZiebebis Tanabarzomierebis Semowmebisas, xelSemkvreli saxel-
mwifoebis sasamarTlo praqtika zogjer mxedvelobaSi miiReba rogorc relevan-
turi faqtori (komparativistuli meTodi an konsensusi – ix. qvemoT). rogorc 
wesi, wevri saxelmwifoebis sasamarTlo praqtikas iSvelieben, raTa gaamarTlon 
midgoma, romelic mopasuxe saxelmwifos mier dakavebuli poziciisgan gansxvavde-
ba. agreTve SedarebiT mcire raodenobis saqmeebze evropuli konsensusis arar-
sebobam SeiZleba Sedegad konvenciis SezRudviTi ganmarteba moitanos. kompara-
tivistuli meTodi zogjer kombinirebulia evoluciur meTodTan (ix. zemoT). 
iseTi faqtorebi, rogorebicaa zneoba da erovnuli uSiSroeba SeiZleba ufro 
naklebad eqvemdebarebodes evoluciur ganmartebas, vidre teqnikuri da ekono-
mikuri xasiaTis faqtorebi.

88 ECtHR, Olsson (n° 1) v. Sweden, gadawyvetileba, 24 marti, 1988w., (mSoblis uflebebze sruli akrZalva dedisa da 
Svilis urTierTobebSi SeiZleba bavSvis janmrTelobis dacvis interesebiT iyos ganpirobebuli, magram Tu 
igive mizani SeiZleba sruli akrZalvis gareSec iqnes miRweuli, darRvevas eqneba adgili); ECtHR, Campbell v. UK, 
gadawyvetileba, 25 marti, 1993w., § 48 (patimrebis korespondenciis gaxsnis SesaZlebloba, araTanabarzomierad 
CaiTvala, mopasuxe saxelmwifos argumenti, rom es iyo motivirebuli akrZaluli nivTebis werilis meSveobiT 
gatarebis SiSiT, ar iqna miRebuli, radgan cixis administracias hqonda SesaZlebloba werilebi patimrebis 
TandaswrebiT gaexsna).
89 ECtHR, Inze v. Austria, gadawyvetileba, 28 oqtomberi, 1987w., § 44 (ar SeiZleba gamotanili iqnes daskvna im ubralo 
faqtidan, rom, Tumca memkvidreobis samarTalSi cvlilebebi mopasuxe saxelmwifos mier iqna SemoTavazebuli, 
SezRudva konvenciis darRvevas Seadgenda. Tumca es aCvenebs, rom mopasuxe saxelmwifos hqonda alternatiuli 
RonisZiebebis gamoyenebis saSualeba soflis meurneobis dasacavad dasaxuli miznis misaRwevad).
90 ECtHR, Mellacher a.o. v. Austria, gadawyvetileba, 19 dekemberi, 1989w., § 53. But see ECtHR, Chahal v. UK, gadawyvetileba, 
15 noemberi, 1996w., § 131-133 (mocemul saqmeze 5.4 muxlis dasadgenad gaTvaliswinebuli iqna kanaduri gamoc-
dileba, sadac mosamarTleebs ufleba aqvT, Seafason sensitiuri operatiuli informacia da amiT daadginon 
Carevis legitimuroba da daicvan operatiuli samZebro saqmianobis interesebi imavdroulad, pirisTvis mniSv-
nelovani saproceso garantiebi uzrunvelyon).
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9. saerTaSoriso standartebze dayrdnoba

evropuli sasamarTlo ar aris uflebamosili, imsjelos saerTaSoriso samarT-
lis principebisa da saerTaSoriso xelSekrulebebis savaraudo darRvevebze (garda 
evropuli konvenciisa da misi damatebiTi oqmebisa)91, magram igi valdebulia, mxed-
velobaSi miiRos saerTaSoriso samarTlis Sesabamisi principebi92, romlebic evro-
puli konvenciis ganmartebisas konkretul sferoSi moqmedeben. mas ar SeuZlia ama 
Tu im saerTaSoriso aqtis principebi Seafasos da Semdeg daadginos maTi darRveva. 
es principebi SeiZleba gamoyenebuli iqnes mxolod konvenciisa da misi oqmebis gan-
martebis saSualebad.

praqtikaSi calsaxad ikveTeba tendencia, rom sasamarTlo uTiTebs adamianis 
uflebaTa sxva Sesabamis aqtebs, romlebic evropis sabWos egidiT iqna miRe-
buli. Tumca es ukanaskneli aucilebeli piroba ar aris93

. aseve, sasamarTlo 
uTiTebs sxva saerTaSoriso institutebisa da organoTa mier miRebul saerTaSo-
riso aqtebze94, maTi savaldebulo Zalis miuxedavad95

. arc imas aqvs mniSvneloba, 
mopasuxe saxelmwifo aris Tu ara mocemuli xelSekrulebis, paqtisa Tu konven-
ciis monawile mxare96. evropuli konvencia ganimarteba zogadad saerTaSoriso 
sajaro samarTlis WrilSi. miTiTebebi sxva saerTaSoriso sasamarTlo Tu kvazi 
sasamarTlo organoebis gadawyvetilebebze97 da saerTaSoriso xelSekrulebebsa 
da aqtebze, romlebic zogjer arcTu pirdapir kavSirSia adamianis uflebTa 
saerTaSoriso samarTalTan, ufro xSirad swored evropuli sasamarTlos praq-
tikaSi gvxvdeba98.

91 ECtHR, Calheiros Lopes a.o. v. Portugal, ganCineba, 3 ivnisi, 2004w (saerTaSoriso samarTlis zogadi principebis 
savaraudo darRveva); ECtHR, J.F. v. France, ganCineba, 20 aprili, 1999w., § 3 (evropis socialuri qartiis pirveli 
muxlis savaraudo darRveva); ECommHR, Gestra v. Italy, No. 21072/92, ganCineba, 16 ianvari, 1995w., D&R, 80-A, 89.
92 see F. Tulkens and S. van Drooghenbroeck, “Le soft law des droits de l’homme est-il vraiment si soft? Les développements de la pra-
tique interprétative récente de la Cour européenne des droits de l’homme”, in Liber Amicorum Michel Mahieu, X (ed.), Brussels, Larcier, 
2008, 505-526.
93 ECtHR, Dickson v. UK, gadawyvetileba, 4 dekemberi, 2007w., § 20, 31 (evropuli patimrobis wesebi); ECtHR, Kalashnikov 
v. Russia, gadawyvetileba, 15 ivlisi, 2002w., § 97 (reports ECPT).
94 ECtHR, Pini a.o. v. Romania, gadawyvetileba, 22 ivnisi, 2004w., § 139, 144 (gaeros konvencia bavSvis uflebebis Se-
saxeb). 
95 ECtHR, Öneryıldız v. Turkey, gadawyvetileba, 30 noemberi, 2004w., § 59, 71, 90, 93 (ministrTa komitetisa da saparlamen-
to asambleis rekomendaciebi da rezoluciebi).
96 ECtHR, Marckx v. Belgium, gadawyvetileba, 13 ivnisi, 1979w., § 41 (qorwinebis gareT dabadebul bavSvTa samarTle-
brivi statusis Sesaxeb konvencia).
97 ECtHR, Mamatkulov and Askarov v. Turkey, gadawyvetileba, 4 Tebervali, 2005w., § 46-48, 117, 124 (marTlmsajulebis 
saerTaSoriso sasamarTlo, adamianis uflebaTa interamerikuli sasamarTlo).
98 ECtHR, Korbely v. Hungary, gadawyvetileba, 19 seqtemberi, 2008w., § 81 (saerTaSoriso sisxlis samarTlis tribunali 
yofili iugoslaviisTvis, saerTaSoriso sisxlis samarTlis tribunali ruandisTvis, saerTaSoriso sisxlis 
samarTlis sasamarTlo).
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10. mixedulebis zRvari

10.1.	 gansazRvreba

termini mixedulebis zRvari99 miuTiebs, rom saxelmwifoebs aqvT garkveuli dis-
krecia da moqmedebis Tavisufleba, romelic eqvemdebareba evropul zedamxedve-
lobas, roca isini iReben garkveul sakanonmdeblo, aRmasrulebel an sasamarTlo 
zomebs maTi politikuri, ekonomikuri, socialuri da kulturuli garemoebebis 
mxedvelobaSi miRebiT, romelic ukavSirdeba konvenciiT garantirebuli uflebe-
bisa da Tavisuflebebis realizebas da faqtobrivi garemoebebis Sefasebas100. Si-
dasaxelmwifoebrivi mixedulebis zRvari sxva araferia, Tu ara diskreciis far-
glebi, romlebic rCeba saxelmwifos mas Semdeg, rac sasamarTlo ganaxorcielebs 
kontrols101. mixedulebis zRvris Teoriis meSveobiT, sasamarTlos mier SefasebaSi 
arsebobs garkveuli farglebi, sadac saxelmwifo sargeblobs garkveuli diskre-
ciiT, gansakuTrebiT, roca saqme exeba socialur-ekonomikuri politikis, zneobis 
sakiTxebs an, roca mocemul sakiTxze ar arsebobs evropuli konsensusi.

strasburgis sasamarTlos zedamxedvelobis meqanizmis subsidiaruli xasiaTi (ix. 
zemoT) qmnis samarTlebriv safuZvels mixedulebis zRvris TeoriisTvis. amrigad, 
Sidasaxelmwifoebrivi diskreciis Teorias safuZveli Tavad evropul konvenciaSi 
aqvs102. doqtrina asaxavs erovnuli (sasamarTlo) organoebis manamde arsebul rols, 
romelsac isini konvenciiT garantirebuli uflebebis dacvaSi asruleben. mixedu-
lebis zRvris Teoria SeiZleba ganxiluli iqnes rogorc evropul sasamarTlosa da 
erovnul xelisuflebas Soris xelisuflebaTa danawilebis bunebrivi Sedegi103. igi 
„sasamarTlo TviTSezRudvis“ terminis msgavsia.

99 Y. Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of Proportionality in the Jurisprudence of the ECHR, Antwerp, 
Intersentia, 2002, 300; S. Greer, The Margin of Appreciation: Interpretation and Discretion under the European Convention on Human 
Rights, Strasbourg, Council of Europe Publishing, 2000, 60; R.St.J. Macdonald, “The Margin of Appreciation”, wignSi The European 
System for the Protection of Human Rights, R.St.J. Macdonald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 
83-124.X. (eds.), “The Doctrine of the Margin of Appreciation under the European Convention on Human Rights: Its Legitimacy in Theory 
and Application in Practice”, H.R.L.J. (specialuri gamoSveba) 1998, 1-36.
100 mixedulebis zRvris doqtrinas safuZveli aqvs safrangeTis saxelmwifo sabWos precedentul samarTal-
Si da kontinenturi samarTlis sistemebis administraciul samarTalSi. saerTaSoriso samarTalSi igi pir-
velad naxsenebi da ganviTarebuli iqna strasburgis sasamarTlos mier. es koncefcia ar aris naxsenebi arc 
konvenciaSi da arc mosamzadebel samuSaoebSi, magram evropuli moZraobis winadadebebSi iqna CarTuli. 
B. Simpson, Human Rights and the End of Empire. Britain and the Genesis of the European Convention, Oxford, Oxford University 
Press, 2004, 676-677.
101 R.St.J. Macdonald, “The Margin of Appreciation”, wignSi The European System for the Protection of Human Rights, R.St.J. Macdon-
ald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 83.
102 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976 w., § 48 and ECtHR, Sunday Times (n° 1) v. UK, gadawyvetileba, 
26 aprili, 1979w., § 59.
103 P. Mahoney, “Marvellous Richness of Diversity or Invidious Relativism?”, H.R.L.J. (specialuri gamoSveba) 1998, 3.
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10.2. ganviTareba

strasburgis sasamarTlom104 mixedulebis zRvars nagulisxmevi Sefardeba mouZeb-
na pirvelad ganaTlebis uflebis (damatebiTi oqmis me-2 muxli) da diskriminaciis 
akrZalvis (konvenciis me-14 muxli) konteqstSi. aRniSnuli saqme Seexeboda fran-
gulad da holandiurad mosaubre pirTa mimarT savaraudod araTanabar mopyro-
bas skolebSi swavlebis enasTan dakavSirebiT. belgiis lingvistur saqmeSi (1968) 
sasamarTlom, miuTiTa ra sazedamxedvelo meqanizmis subsidiur xasiaTze, aRniSna, 
rom, roca wevr saxelmwifoebs aqvT mixedulebis garkveuli zRvari, raTa Seafason 
saganmanaTleblo sistema, gulisxmoben Tu ara misaReb an miuRebel gansxvavebul 
mopyrobas konvenciis me-14 muxlis mniSvnelobiT105. 1971 wels (mawanwalebis saq-
meze) evropulma sasamarTlom calsaxad axsena mixedulebis zRvris Teoria, amjerad 
mimoweris Tavisuflebis konteqstSi. saqme exeboda dakavebuli mawanwalebis mimowe-
ras. sasamarTlom ganacxada, rom uflebamosilma organoebma „mocemul saqmeze ar 
gadaaWarbes mixedulebis farglebs, romelic maT konvenciis 8.2 muxliT eniWebodaT 
imisTvis, raTa aRekveTaT uwesrigoba Tu danaSauli, janmrTelobis, moralis, Tu 
sxvaTa uflebebis da Tavisuflebebis dacvis uzrunvelsayofad“106.

mixedulebis zRvris Teoria SemdgomSi daixvewa hendisaidis saqmeze (1976w.). mo-
cemul saqmeze sasamarTlos unda daedgina, SeiZleboda Tu ara ganmcxadeblis ga-
moxatvis Tavisuflebaze uflebaSi Careva TineijerebisTvis gankuTvnili e.w. uxamsi 
saskolo wignis gamoqveynebisTvis msjavrdebis gziT, gamarTlebuliyo konvenciis 
10.2 muxliT gaTvaliswinebuli kvalificiuri SezRudvis safuZvelze. sasamarTlom 
daadgina, rom erovnul xelisuflebas hqonda mixedulebis zRvari, raTa Seefase-
bina, iyo Tu ara garkveuli RonisZieba „aucilebeli demokratiul sazogadoebaSi“, 
gansakuTrebiT, imis gaTvaliswinebiT, rom arsebobda „mwvave socialuri saWiroeba“, 
romelic zneobis dacvis safuZvelze amarTlebda SezRudvas:

`SesaZlebelia, rom xelSemkvreli saxelmwifoebis samarTalSi ver moiZebnos 
zneobis unificirebuli, evropuli gageba. aseT SemTxvevaSi dakavebuli pozicia 
gansxvavdeba drosa da sivrceSi, gansakuTrebiT, Cvens epoqaSi, romelic Sexedu-
lebaTa swrafi cvalebadobiT xasiaTdeba. imis gamo, rom xelisufleba qveynis 
SigniT warmmarTvel mTavar ZalebTan uSualo da pirdapir kontaqtSia, saxel-
mwifo xelisuflebas ukeT SeuZlia Seafasos arsebuli situacia, vidre saerTa-
Soriso sasamarTlos mosamarTles […]. Tavdapirvel Sefasebas axdenen erovnuli 
xelisuflebis organoebi, Tu raSi mdgomareobs mwvave socialuri saWiroeba, 
romelic „aucileblobis“ konteqstSi moiazreba“107.

104 mixedulebis zRvris doqtrina pirvelad ganviTarda komisiis praqtikaSi. ECommHR, Greece v. UK, No. 176/56, 
ganCineba, 2 ivnisi, 1956w., Yearbook, Vol. II, 176..
105 ECtHR, Belgian Linguistic Case, gadawyvetileba, 23 ivlisi, 1968w., § 5, 10.
106 ECtHR, De Wilde, Ooms and Versyp v. Belgium, gadawyvetileba, 18 ivnisi, 1971w., § 93.
107 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976w., § 48.
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aRniSnuli ar niSnavs imas, rom diskrecia usazRvroa. rogorc evropulma sasa-
marTlom daadgina: 

`amis miuxedavad, me-10 muxlis me-2 punqti […] ar aZlevs xelSemkvrel saxel-
mwifos ganusazRvrel diskrecias. sasamarTlo […], romelic pasuxismgebelia 
saxelmwifos mier valdebulebebis Sesrulebis Semowmebaze (me-19 muxli) […], 
uflebamosilia, gaakeTos saboloo daskvna, iyo Tu ara „SezRudva“ an „sasjeli“ 
me-10 muxliT daculi gamoxatvis TavisuflebasTan Sesabamisi […]. amrigad, Sida-
saxelmwifoebrivi mixedulebis zRvari moqmedebs evropul zedamxedvelobasTan 
erTad“108.

hendisaidis saqme mixedulebis zRvris doqtrinis „demokratiul sazogadoebaSi 
aucileblobis“ kriteriumTan erTobliobaSi gamoyenebis TvalsazrisiT wamyvan 
gadawyvetilebad iTvleba. is moTxovna, rom ZiriTadi uflebis SezRudva aucile-
beli unda iyos demokratiul sazogadoebaSi, SemzRudvel debulebebSi meordeba. 
es debulebebi mocemulia me-8 muxlSi (ufleba piradi cxovrebis pativiscemaze), 
me-9 muxlSi (religiis Tavisufleba), me-10 muxlSi (gamoxatvis Tavisufleba), me-11 
muxlSi (Sekrebisa da gaerTianebis Tavisufleba), me-4 damatebiTi oqmis me-2 muxlSi 
(gadaadgilebis Tavisufleba)109.

sabolood, evropulma sasamarTlom gaafarTova mixedulebis zRvris doqtrinis 
gamoyeneba konvenciis mTeli teqstis mimarT. am mimarTebiT sasamarTlo araerTgzis 
aRniSnavs, rom saxelmwifoebi sargebloben diskreciiT imis Sesafaseblad, Tu ram-
denad iqna wonasworoba daculi individualur uflebebsa da sazogadoebis intere-
sebs Soris konvenciiT gaTvaliswinebul uflebaze SezRudvis dawesebisas. amJamad, 
mixedulebis zRvari sasamarTlos TiTqmis yvela ZiriTadi saqmis arsebiT aspeqts 
Seadgens imisda miuxedavad, gadawyvetilebebSi pirdapir moixsenieba igi Tu ara. 
imiT, rom mixedulebis zRvari saerTo wonasworobis dacvis procesSi iqna moazre-
buli, igi gavrcelda konvenciiT garantirebul sxva uflebebze, romlebic garan-
tirebulia: konvenciis 5.1. muxliT110, me-6 muxliT (sasamarTlos xelmisawvdomobis 
SezRudvis Sefasebisas)111, me-14 muxli (imis Sefasebisas, Tu ramdenad gamarTlebu-
lia gansxvavebuli mopyroba)112, me-3 oqmis pirveli muxli (mag., imis Sefasebisas, ram-
denad izRudeba aqtiuri da pasiuri saarCevno ufleba113. gamonaklisia is uflebebi, 
romlebisganac gadaxveva dauSvebelia114.

108 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976w., § 49.
109 ECtHR Chassagnou a.o. v. France, gadawyvetileba, 29 aprili, 1999w., § 75.
110 E.g. ECtHR, Luberti v. Italy, gadawyvetileba, 23 Tebervali, 1984w., § 27.
111 E.g. ECtHR, Osman v. UK, gadawyvetileba, 28 oqtomberi, 1998w., § 147.
112 E.g. ECtHR, Petrovic v. Austria, gadawyvetileba, 27 marti, 1998w., § 38.
113 E.g. ECtHR, Gitonas a.o. v. Greece, gadawyvetileba, 1 ivlisi, 1997w., § 39.
114 uflebebi, romlebisganac gadaxveva dauSvebelia, aris Semdegi: sicocxlis ufleba, wamebis akrZalva, monobis 
akrZalva, sisxlis samarTlis kanonisTvis ukuqceviTi Zalis miniWebis akrZalva, piris ufleba, ar daisajos 
xelmeored, sikvdilis dasjis akrZalva.



21

rogor ganvmartoT adamianis uflebaTa evropuli konvencia?

10.3. gamoyeneba

erovnuli mixedulebis zRvris gamoyeneba, anu is, Tu rodis da rogor gamoiyeneba 
erovnuli mixedulebis zRvari, Znelad Tu SeiZleba ganimartos, radganac igi orga-
nulad konteqstzea damokidebuli115. Semadgenel elementebsa da gare faqtorebs 
Soris urTierTqmedeba amas marTlac Zalze arTulebs, Tu mkafio saxelmZRvanelo 
principebi ar iqneba dadgenili da gamoyenebuli116. 

zemoTqmulis miuxedavad, rogorc es precedentuli samarTlis analizidan ga-
momdinareobs, mixedulebis zRvris doqtrina, konvenciis mocemuli debulebebis 
bunebisa da Sinaarsis gaTvaliswinebiT, saboloo jamSi, gamoiyeneba, roca mniS-
vnelovania is faqti, rom SemTxvevebs Soris gansxvaveba ar aris naTeli da SeiZ-
leba gadafaros kidec erTmaneTis. mixedulebis zRvris doqtrinis gamoyenebis 
sfero nawilobriv ganmartebulia precedentul samarTalSi, magram ufro rTulia 
evropuli sasamarTlos mier erovnuli xelisuflebisTvis miniWebuli Sefasebis 
diskreciis zusti farglebis dadgena. bevria damokidebuli imaze, Tu mocemul 
SemTxvevaSi, ramdenad ukeT SeuZlia Sidasaxelmwifoebriv xelisuflebas evropul 
sasamarTlosTan SedarebiT, konvenciiT dacul uflebaSi Carevis aucileblobaze 
daskvnis gakeTeba.

10.3.1. im uflebaTa SezRudvebi, romelTa SemTxvevaSic SeiZleba mixedulebis 
zRvris doqtrinis gamoyeneba

debulebebi, romlebic saWiroebs interesTaSorisi wonasworobis damyarebas an 
Tanabarzomierebis Semowmebas

mixedulebis zRvris doqtrina gamoiyeneba saqmeebze, romlebSic konvenciis debu-
leba moiTxovs interesTa Soris wonasworobis damyarebas an Tanabarzomierebis 
Semowmebas individis interessa da saerTo sazogadoebriv saWiroebas Soris. 

zemoaRniSnuli exeba konvenciis me-8 muxls (ufleba piradi cxovrebis pativisce-
maze), me-9 muxls (religiis Tavisufleba), me-10 muxls (gamoxatvis Tavisufleba), me-
11 muxls (Sekrebisa da gaerTianebis Tavisufleba), me-4 oqmis me-2 muxls (gadaadgi-
lebis Tavisufleba). sakuTrebis uflebaSi (damatebiTi oqmis pirveli muxli) Carevis 

115 R.St.J. Macdonald, “The Margin of Appreciation”, wignSi The European System for the Protection of Human Rights, R.St.J. Macdon-
ald, F. Matscher and H. Petzold (eds.), Dordrecht, Martinus Nijhoff, 1993, 85.
116 komentatorebi davoben, rom es Teoria usargebloa da gamosayeneblad Zalze bundovani. erT-erTi avtoris 
azriT, Teoria sicxades aris moklebuli da imedgasacruebelia. S. Greer, The European Convention on Human Rights. 
Achievements, Problems and Prospects, Cambridge, Cambridge University Press, 2006, 223; R.St.J. Macdonald, “The Margin of Apprecia-
tion”, wignSi The European System for the Protection of Human Rights, R.St.J. Macdonald, F. Matscher and H. Petzold (eds.), Dordrecht, 
Martinus Nijhoff, 1993, 85.
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Sefasebisas xelSemkvreli saxelmwifo unda inarCunebdes samarTlian wonasworobas 
sazogadoebrivi saWiroebis dakmayofilebis interessa da individis fuZemdebluri 
uflebis dacvis interess Soris. aRniSnuli samarTliani wonasworoba exeba ro-
gorc sakuTrebis mSvidobian moxmarebas (pirveli muxlis pirveli winadadeba)117, ise 
CamorTmevis wess (pirveli muxlis me-2 winadadeba)118 da kontrolis wess (pirveli 
muxlis me-2 punqti)119. diskriminaciis akrZalvis (me-14 muxli) Sefasebisas, rogorc 
ki dadgindeba, rom gansxvavebuli mopyroba miznad isaxavs marTlzomieri miznis 
miRwevas da gansxvavebuli mopyroba miznis miRwevis Semadgeneli nawilia, sasamarT-
lo ganixilavs gamoyenebul saSualebas (ramac Seadgina gansxvavebuli mopyroba) 
imis dasadgenad, aris Tu ara igi Tanabarzomieri dasaxul legitimur mizanTan 
mimarTebaSi. proporciulobis kriteriumi dakmayofilebulad CaiTvleba mxolod 
im SemTxvevaSi, Tu arsebobs gonivruli wonasworoba saerTo interesis dacvasa da 
konvenciiT garantirebuli uflebis SezRudvas Soris120. 

Tanabarzomierebis analizi aseve gamoiyeneba, roca fasdeba saxelmwifos mier 
gamocxadebuli sagangebo mdgomareobidan gamomdinare aucilebeli uflebis 
uzrunvelyofidan gadaxvevis RonisZiebebis Sefaseba (me-15 muxli)121. 

dabolos, Tanabarzomierebis testi gamoiyeneba imis Sefasebisas, konvenciis Tanm-
devi an nagulisxmevi SezRudva aris Tu ara misaRebi. es exeba samarTliani sasa-
marTlo ganxilvis uflebis aspeqtebs (me-6 muxlis pirveli punqti)122, qorwinebis 
uflebas (me-12 muxli123), uflebas Tavisufal arCevnebze (me-3 damatebiTi oqmis pir-
veli muxli)124. 

bundovnad formulirebuli debulebebi 

mixedulebis zRvris doqtrina gamoiyeneba konvenciis teqstSi arsebuli bundo-
vani terminebisa da frazebis ganmartebisTvis, rogoricaa, magaliTad: „Wkuasusti 
pirebi“ (konvenciis 5.1 muxli)125, piradi da ojaxuri cxovrebis, sacxovreblisa da 
mimoweris „pativiscema“ (8.1 muxli)126, „zneoba“ (muxlebi: 8.2, 9.2, 10.2, 11.2, 4 damate-

117 ECtHR, Sporrong and Lönnroth v. Sweden, gadawyvetileba, 23 seqtemberi, 1982w., § 69.
118 ECtHR, Aka v. Turkey, gadawyvetileba, 23 seqtemberi, 1998w., § 44.
119 ECtHR, Velosa Barreto v. Portugal, gadawyvetileba, 21 noemberi, 1995w., § 36.
120 ECtHR, Petrovic v. Austria, gadawyvetileba, 27 marti, 1998w., § 38.
121 ECtHR, Ireland v. UK, gadawyvetileba, 18 ianvari, 1978w., § 207.
122 ECtHR, Osman v. UK, gadawyvetileba, 28 oqtomberi, 1998w., § 147 (xelmisawvdomobis ufleba). 
123 ECtHR, Cossey v. UK, gadawyvetileba, 27 seqtemberi, 1990, § 46.
124 ECtHR, Gitonas a.o. v. Greece, gadawyvetileba, 1 ivlisi, 1997, § 39.
125 ECtHR, Luberti v. Italy, gadawyvetileba, 23 Tebervali, 1984, § 27.
126 ECtHR, Cossey v. UK, gadawyvetileba, 27 seqtemberi, 1990, § 37, 40.
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biTi oqmis muxli 2.2)127, „sagangebo mdgomareoba, romelic eris arsebobas emuqreba“ 
(15.1 muxli)128 da sajaro interesi (damatebiTi oqmis I-li muxli)129.

pozitiuri valdebulebebis momcveli debulebebi 

konvenciis uflebebis umetesoba, rogorc es precedentuli samarTlidan Cans, 
moicavs ara marto negatiur valdebulebas saxelmwifos mxridan, rom ar Caerios 
uflebis ganxorcielebaSi, aramed pozitiur valdebulebasac130. sasamarTlo xazs 
usvams, rom saxelmwifoebs SeuZliaT, gansazRvron, Tu ra gziT da saSualebebiT 
apireben am valdebulebebis Sesrulebas da am mimarTebiT sargebloben garkveuli 
mixedulebiT131. mxedvelobaSi unda iqnes miRebuli gamoyenebul saSualebebsa da 
dasaxul mizans Soris gonivruli Tanabarzomiereba132. 

garkveul uflebebTan mimarTebaSi, romlebic saxelmwifoebs pozitiur valde-
bulebebs akisreben, mixedulebis zRvari saxelmwifosTvis organizebuli Tavisu-
flebis formas iRebs saxelmwifos kompetenciaSi Semavali garkveuli sakiTxebis 
regulirebasTan mimarTebaSi (sasamarTlo sistemis mowyoba, saganmanaTleblo sis-
temis struqturis gansazRvra, saarCevno sistemis organizeba)133. pozitiuri valde-
bulebis sxva formis SemTxvevaSi, magaliTad, konvenciis me-8 muxlis konteqstSi, 
mcirewlovan pirebTan mimarTebaSi (rodesac sasamarTlo afasebs, saxelmwifos 
mier gatarebuli RonisZiebebis adekvaturobas, magaliTad, mSoblebisa da Svi-
lebis SekavSirebasTan dakavSirebiT134) naklebad aqtualuria organizebuli Tavi-
suflebis sakiTxi, magram mixedulebis zRvari ufro mWidrodaa dakavSirebuli 
Tanabarzomierebis konkretul testTan.

127 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976, § 48.
128 ECtHR, Aksoy v. Turkey, gadawyvetileba, 18 dekemberi, 1996, § 68.
129 ECtHR, National and Provincial Building Society a.o. v. UK, gadawyvetileba, 23 oqtomberi, 1997, § 80-81.
130 E.g. ECtHR, Belgian Linguistic Case, gadawyvetileba, 23 ivlisi, 1968 (pirveli oqmis me-2 muxli); ECtHR, Marckx v. 
Belgium, gadawyvetileba, 13 ivnisi, 1979, §§ 31, 53, 61 (me-8 muxli); ECtHR, Airey v. Ireland, gadawyvetileba, 9 oqtom-
beri, 1979, §§ 25 (me-6 muxlis) da 32 (me-8 muxli); ECtHR, Young, James and Webster v. UK, gadawyvetileba, 13 agvisto, 
1981, § 49 (me-11 muxlTan dakavSirebiT); ECtHR, A. v. UK, Gadaw gadawyvetileba, 23 seqtemberi, 1998, § 22 (wamebis 
akrZalva); ECtHR, Osman v. Turkey, gadawyvetileba, 28 oqtomberi, 1998, § 115-116 (sicocxlis ufleb); ECtHR, Vgt 
Verein gegen Tierfabriken v. Switzerland, gadawyvetileba, 28 ivnisi, 2001w., § 45 (konvenciis me-10 muxlTan dakav-
SirebiT).
131 ECtHR, Airey v. Ireland, gadawyvetileba, 9 oqtomberi, 1979w., § 25.
132 ECtHR, Ashingdane v. UK, gadawyvetileba, 28 maisi, 1985w., § 57.
133 ECtHR, Waite and Kennedy v. Germany, gadawyvetileba, 18 Tebervali, 1999, §  59 (sasamarTlos xelmisawvdomobis 
uflebasTan dakavSirebiT); ECtHR, Matthews v. UK, gadawyvetileba, 18 Tebervali, 1999, § 63 (me-3 muxli, pirveli 
oqmi); ECtHR, Efstratiou v. Greece, gadawyvetileba, 18 dekemberi, 1996, § 28-29 (pirveli oqmis me-2 muxli).
134 ECtHR, Eriksson v. Sweden, gadawyvetileba, 22 ivnisi, 1989, § 71.
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10.3.2. im uflebaTa SezRudva, romlebSic mixedulebis zRvari ar SeiZleba an 
naklebad SeiZleba gamoyenebuli iqnes

konvenciis debulebebi ise detaluradaa aRwerili, rom Znelad Tu SeiZleba 
mixedulebis zRvris doqtrinis misadageba. magaliTad, diskreciis doqtrina ara-
nair rols ar TamaSobs me-5 da me-6 muxlebis (Tumca ix. zemoT) elementebis umete-
sobasTan mimarTebiT. konvenciis orive es muxli gansakuTrebul rols asrulebs, 
rogorc samarTlis uzenaesobis moTxovna. konvenciis aRniSnul debulebebSi moce-
muli uflebebis buneba da mniSvneloba nakleb SesaZleblobas utovebs samarT-
lis uzenaesobaze damyarebul saxelmwifos eqsperimentebisaTvis da es uflebebi 
individualur xelSemkvrel saxelmwifoebSi erTnairad ganimarteba. xsenebuli 
orive debulebiT aRiarebuli uflebebi iTvaliswineben rig saproceso garan-
tiebs, romelTa gamoyenebis wina pirobebi detaluradaa gawerili me-5 da me-6 mux-
lebSi. orive uflebis formulireba, Sesabamisad, nakleb SesaZleblobas utovebs 
saxelmwifos am garantiebis ganxorcielebis gasxvavebuli meTodisa da midgomis 
asarCevad135. meore mxriv, evropuli sasamarTlos amocana ar aris Tvali miade-
vnos am specifikuri wina pirobebis Sesrulebas. Znelad Tu SeiZleba imis Tqma, 
rom sasamarTlo, aRniSnul saproceso garantiebTan mimarTebaSi gaimeorebs argu-
ments, rom erovnul sasamarTloebs ukeT SeuZliaT garemoebaTa Sefaseba. igive 
SeiZleba iTqvas kvalificiuri SezRudvis debulebebTan mimarTebaSic, romlebic 
iTvaliswineben, rom Tavisuflebaze uflebis SezRudva (me-8,11-e muxlebi da me-4 
oqmis me-2 muxli) unda iyos gaTvaliswinebuli kanoniT. aqac mixedulebis zRvris 
doqtrina ukve azrs moklebulia.

10.3.3. uflebebi da SemTxvevebi, romlebSic mixedulebis zRvari aranair rols 
ar TamaSobs

mixedulebis zRvris Teoria aranair rols ar TamaSobs zogierTi uflebisa da 
Tavisuflebis Sefasebisas evropuli konvenciis konteqstSi. magaliTad, mixedu-
lebis zRvris doqtrina ar moqmedebs im uflebebTan mimarTebaSi, romlebidanac 
gadaxveva dauSvebelia136. aseTi uflebebi da Tavisuflebebi imdenad fuZemdeblu-
rad iTvleba, rom isini imdagvaradaa formulirebuli, rom saxelmwifos mxri-
dan aranair diskrecias ar iTvaliswinebs137, TviT pozitiuri valdebulebebis 
konteqstSic. winaaRmdeg SemTxvevaSi konvenciasTan Seusabamo Sedegs eqneboda 

135 P. Mahoney, “Marvellous Richness of Diversity or Invidious Relativism?”, H.R.L.J. (specialuri gamoSveba) 1998, § 5. aRniSnuli 
xsnis imas, Tu ratom aris gamoricxuli saxelmwifo diskrecia „gonivruli vadis“ Sefasebisas.
136 See supra, SeniSvna 114.
137 J. Callewaert, “Is there a Margin of Appreciation in the application of Articles 2, 3 and 4 of the Convention?”, H.R.L.J. (specialuri 
gamoSveba) 1998, § 8-9.
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adgili. amitom Tanabarzomierebis principi ar gamoiyeneba wamebis akrZalvasTan 
dakavSirebiT (me-3 muxli)138.

mixedulebis zRvris doqtrina ar asrulebs aranair rols zogierT saqmeSi faqtebis 
dadgenisas. igi mxolod mogvianebiT CaerTveba, roca saqme am faqtebis Sefasebaze midge-
ba. saxelmwifos mixedulebis zRvris doqtrina, Sesabamisad, mxolod mas Semdeg gamoiye-
neba, rac faqtebi sakmarisi sicxadiT dadgindeba evropuli sasamarTlos mier. mtkice-
bulebebis Segrovebis procesSi mixedulebis zRvris doqtrina ararelevanturia139.

zogjer ise xdeba, rom iseTi uflebebisa da Tavisuflebebis SemTxvevaSi, romle-
bzedac mixedulebis zRvris doqtrina Cveulebriv vrceldeba, es ukanaskneli mainc 
ar gamoiyeneba. am SemTxvevebs saerTo niSnad is aqvT, rom sasamarTlo darwmunebu-
li iyo uflebebis daraRveva-ardarRvevaSi. magaliTad, iyo SemTxvevebi, roca evro-
puli sasamarTlo darwmunebuli iyo, rom adgili hqonda me-8 muxlis darRvevas, an 
sakuTrebis uflebis darRvevas roca samxreT-aRmosavleT TurqeTSi saxelmwifo 
uSiSroebis Zalebma mTeli saxlebi da soflebic ki gadabuges140.

10.4. mixedulebis zRvris damdgeni faqtorebi 

erovnuli mTavrobis mixedulebis farglebi, precedentuli samarTlis Tanaxmad, 
SeiZleba sakmaod gansxvavdebodes141. evropulma sasamarTlom, arsad Tavis praqtika-
Si, ar ganmarta is faqtorebi, romlebic xelSemkvreli saxelmwifoebis mixedulebis 
farglebs adgenen. konvenciis monawile qveynebis diskrecia SeiZleba icvlebodes 
Semdegi aspeqtebis mixedviT: Sesabamisi uflebis an Tavisuflebis buneba, ganmcxa-
deblisTvis misi mniSvneloba, mocemuli qmedebis xasiaTi142, saxelmwifos mxridan 
Carevis gamarTlebis xasiaTi143 da evropis sabWos qveynebs Soris aSkara konsensusis 
arseboba144. da mainc, am faqtorebis gavlena mxolod SefardebiTia da erTma faq-
torma SeiZleba gaaZlieros an gaaneitralos meore. 

138 ECtHR, Saadi v. Italy, gadawyvetileba, 28 Tebervali, 2008, § 127. da mainc, samarTliani wonasworobis principi zog 
saqmeze relevanturi yofila. ECtHR, Soering v. UK, gadawyvetileba, 7 ivlisi, 1989, § 89 (individi SeiZleba eqstra-
direbuli iqnes, Tu mimReb saxelmwifoSi arasaTanado mopyrobis safrTxe mniSvnelovnad daiklebs).
139 ECtHR, Klaas v. Germany, gadawyvetileba, 22 seqtemberi, 1993 (mxareebis mier moyvanili iqna gansxvavebuli faqtob-
rivi garemoebebi, sasamarTlos ar miumarTavs mixedulebis zRvris doqtrinisTvis).
140 magaliTad, ECtHR, Mentes a.o. v. Turkey, gadawyvetileba, 28 Nnoemberi, 1997, §  73 (dadginda me-8 muxlis aSkara 
darRveva, samxreT-aRmosavleT TurqeTSi TurqeTis usafrTxoebis Zalebis mier saxlebisa da soflebis dawvis 
faqtze); ECtHR, Akdivar a.o. v. Turkey, gadawyvetileba, 16 seqtemberi, 1996, § 88 (dadginda sakuTrebis uflebis aSkara 
darRveva, samxreT-aRmosavleT TurqeTSi TurqeTis usafrTxoebis Zalebis mier).
141 es pirvelad iTqva Semdeg saqmeze: ECtHR, Engel a.o. v. Netherlands, gadawyvetileba, 8 ivnisi, 1976, § 72. ECtHR, K. and T. 
v. Finland, gadawyvetileba, 27 aprili, 2000, § 135.
142 ECtHR, Rasmussen v. Denmark, gadawyvetileba, 28 noemberi, 1984, § 40.
143 ECtHR, Sunday Times (n° 1) v. UK, gadawyvetileba, 26 aprili, 1979, § 59.
144 ECtHR, Rasmussen v. Denmark, gadawyvetileba, 28 noemberi, 1984, § 40.
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10.4.1. evropuli konsensusis sakiTxi

zog SemTxvevaSi strasburgis sasamarTlo uSvebs farTo da zog SemTxvevaSi – ufro 
viwro diskrecias. im saqmeebze, romlebSic cxadi konsensusia (saerTo safuZveli)145 
evropis sabWos wevr qveynebs Soris ama Tu im sakiTxze, aseT dros mixedulebis zR-
vari ufro viwroa da strasburgis sasamarTloc ufro mkacrad amowmebs uflebaSi 
sadavo Carevas/SezRudvas146. im SemTxvevaSi, roca wevri saxelmwifoebi sul sxva-
dasxvagvarad udgebian ama Tu im sakiTxis samarTlebriv gadawyvetas, amas SeuZlia 
ufro farTo mixedulebis farglebi daadginos147. 

ukanaskneli SemTxvevis magaliTia, roca saqme exeba sazogadoebaSi arsebul sxva-
dasxva Sexedulebas, romelsac eTikurad da zneobrivad sensitiuri buneba aqvs. 
aseTia magaliTad, sicocxlis dawyebis momenti, Tavsaburavis tarebis sakiTxi. fran-
gul saqmeze strasburgis sasamarTlom daadgina, rom sicocxlis dawyebis momentis 
gansazRvra xelSemkvreli saxelmwifoebis gansasazRvria da am sferoSi saxelmwi-
foebi farTo mixedulebiT sargebloben, miuxedavad konvenciis evoluciuri ganmar-
tebisa. amis mizezi isaa, rom aRniSnuli sakiTxi jer ar gadawyvetila wevri saxel-
mwifoebis praqtikaSi, maT Soris, arc safrangeTSi, sadac es problema jer kidev 
gansjis sagania. amasTan, am sakiTxze evropuli konsensusi jer ar aris miRweuli, Tu 
ra momenti CaiTvleba sicocxlis dawyebis momentad samecniero da samarTlebrivi 
TvalsazrisiT148. 

mixedulebis farTo farglebs mivyavarT daskvnamde, rom saerTo standartis ga-
moyenebas SeiZleba xelSemkvrel saxelmwifoebSi gansxvavebuli Sedegi hqondes. sxva 
sityvebiT, is, rac konvenciis darRvevas warmoadgens erT saxelmwifoSi, igive ufle-
bis an Tavisuflebis legitimuri SezRudvaa meore xelSemkvrel saxelmwifoSi. Tur-
qeTis saqmeze dadginda, rom ar arsebobda saganmanaTleblo dawesebulebebSi reli-
giuri simboloebis tarebis maregulirebeli saerTo norma. amasTan dakavSirebiT 
evropis sxvadasxva qveynebSi sxvadasxvagvari midgoma arsebobda. SeuZlebelia, gamo-
kveTili iqnes amgvari sakiTxisadmi unificirebuli midgoma evropis sxvadasxva qveya-
naSi, vinaidan religias sxvadasxvagvari daniSnuleba aqvs da gansxvavebuli gavlena 
sazogadoebaze. Sesabamisad, religiuri gamoxatva gansxvavdeba drosa da konteqstSi. 
am sferos maregulirebeli normebi, Sesabamisad, qveynebis mixedviT gansxvavdeba da 

145 See P.G. Carozza, “Uses and Misuses of Comparative Law in International Human Rights: Some Reflections on the Jurisprudence of 
the European Court of Human Rights”, Notre Dame L. Rev. 1997-98, 1217-1237; L.R. Helfer, “Consensus, Coherence and the European 
Convention on Human Rights”, Cornell Int’l L.J. 1993, 133-165; A.W. Heringa, “The ‘Consensus-Principle’. The role of ‘common law’ in 
the ECHR case law”, M.J. 1996, 108-145; L. Wildhaber, “The Role of Comparative Law in the Case-Law of the European Court of Human 
Rights”, wignSi The European Court of Human Rights 1998-2006. History, Achievements, Reform, L. Wildhaber (ed.), Kehl am Rhein, 
Engel Verlag, 2006, 186-195.
146 ECtHR, Rasmussen v. Denmark, gadawyvetileba, 28 noemberi, 1984, § 40.
147 is ubralo faqti, rom qveyana ar aRiarebs saerTo evropul denominacias, ar gulisxmobs evropuli konven-
ciis darRvevas, gansakuTrebiT maSin, roca dava kulturul da istoriul tradiciebs ukavSirdeba. ECtHR, F. v. 
Switzerland, gadawyvetileba, 18 dekemberi, 1987, § 33.
148 ECtHR, Vo v. France, gadawyvetileba, 8 ivlisi, 2004, § 82, 84. 
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amaze gavlenas axdens tradiciebi, saWiroeba, rom daculi iqnes sxvaTa uflebebi da 
SenarCunebuli sajaro wesrigi. amis gamo, evropulma sasamarTlom daadgina, rom 
amgvari regulirebis forma da xarisxi mocemuli saxelmwifos mier unda ganisazRve-
bodes, vinaidan igi Sidasaxelmwifoebriv konteqstzea damokidebuli149. 

evropuli konsensusi SeiZleba momdinareobdes Sidasaxelmwifoebrivi samarTli-
sa da saerTaSoriso samarTlis Sejerebidan. islandiis winaaRmdeg erT-erT saqmeSi 
dava warmoebda taqsis mZRolebis valdebulebaze, gaerTianebuliyvnen profesiul 
kavSirSi. ganacxadis Tanaxmad, es konvenciis me-11 muxls ewinaaRmdegeboda. Tavis 
gadawyvetilebaSi strasburgis sasamarTlom daadgina, rom aseTi savaldebulo we-
vroba ar arsebobs xelSemkvreli saxelmwifoebis umetesobaSi da, rom saerTaSo-
riso dokumentebSi mzardi konsensusia imis Taobaze, rom gaerTianebis Tavisufleba 
gulisxmobs agreTve piris Tavisuflebas, ar gaerTiandes ama Tu im organizaciaSi. 
islandiis SemTxvevaSi arsebuli gamonaklisi unda Semowmebuliyo me-11 muxlis me-2 
punqtSi mocemuli wina pirobebis WrilSi. sasamarTlom daadgina, rom am konteqstSi 
savaldebulo wevroba kanoniT iyo gaTvaliswinebuli, taqsis mZRolis uari, gawe-
vrianebuliyo profesiul kavSirSi, mis mier licenziis dakargvas gamoiwvevda. amri-
gad, taqsis mZRolebi evropis qveynebSi uprecedento iZulebas eqvemdebarebdonen 
da amitom SezRudva me-11 muxlis sawinaaRmdegod CaiTvala. miuxedavad saxelmwi-
fos diskreciisa, savaldebulo wevroba araTanabarzomieri RonisZieba iyo da man 
me-11 muxlis darRveva Seadgina150.

10.4.2. im miznis buneba, romlis miRwevasac Careva emsaxureba 

mixedulebis zRvari gansxvavdeba im legitimuri miznis mixedviT, romelsac saxel-
mwifo CareviT isaxavs. magaliTad, evropulma sasamarTlom gaiziara argumenti, rom 
ufro farTo mixedulebis zRvari arsebobs erovnuli uSiSroebis legitimur miz-
nad dasaxelebis SemTxvevaSi151 an, roca Carevis/SezRudvis gadawyvetileba miRebu-
lia sagangebo mdgomareobis konteqstSi152. diferencirebuli mixedulebis zRvris 
magaliTia me-10 muxli. gamoxatvis Tavisuflebis mniSvneloba mraval gadawyvetile-
baSi iqna xazgasmuli153. amis Sedegad, TandaTanobiT mixedulebis farglebi Semcir-
da. adre, zneobis safuZvelze SezRudvisas, saxelmwifo ufro farTo mixedulebis 
zRvariT sargeblobda154, magram SemdgomSi es farglebi daviwrovda da sasamarT-

149 ECtHR, Leyla Şahin v. Turkey, gadawyvetileba, 10 noemberi, 2005, § 109.
150 ECtHR, Sigurdur A. Sigurjonsson v. Iceland, gadawyvetileba, 30 ivnisi, 1993, § 41.
151 ECtHR, Leander v. Sweden, gadawyvetileba, 26 marti, 1987, § 59.
152 ECtHR, Brannigan and McBride v. UK, gadawyvetileba, 26 maisi, 1993, § 43 (konvenciis me-15 muxlTan mimarTebiT); ECtHR, 
X. v. UK, gadawyvetileba, 5 noemberi, 1981, § 41 (suliT avadmyofebis dakavebasTan dakavSirebiT).
153 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976.
154 zneobis dacvasTan dakavSirebiT ix. ECtHR, Müller a.o. v. Switzerland, gadawyvetileba, 24 maisi, 1988; erovnuli uSiS-
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los kontroli ufro gamkacrda155. sasamarTlos avtoritetisa da miukerZoeblobis 
dacvis interesi sakmaod mkacrad iyo daculi sasamarTlos mier156 didi periodis 
ganmavlobaSi157 da es, SeiZleba iTqvas, sasamarTlos dacvis privilegirebuli sfero 
iyo158. Tumca situacia TandaTanobiT Seicvala sapirispiro mimarTulebiT. sasa-
marTlos TqmiT, mixedulebis farglebis Semowmebisas, mxedvelobaSi miiReba legi-
timuri mizani, magram gadawyvetilebebi sxva rameze metyveleben. Sefaseba aseTi 
martivi da calsaxa ara, rac uaryofiTad metyvelebs precedentuli samarTlis Tan-
mimdevrobaze da wevri saxelmwifoebisTvis mniSvnelovan samarTlebriv sicxadeze159. 

10.4.3. ganmcxadeblis uflebis buneba an misi qmedeba

mixedulebis zRvarze SeiZleba gavlena moaxdinos uflebisa Tu Tavisuflebis 
bunebam. saxelmwifoebs, rogorc wesi, ufro meti diskrecia eniWebaT sakuTrebis 
uflebasTan dakavSirebiT, vidre, magaliTad, gamoxatvis Tavisuflebaze dawesebul 
SezRudvebTan. saqmeebis umetesobaze, romlebic sakuTrebis uflebis Sesaxeb davebs 
ukavSirdeboda, strasburgis sasamarTlom saxelmwifoebs farTo diskrecia mianiWa 
maSin, roca gamoxatvis Tavisuflebis SemTxvevaSi, sasamarTlo, umetes SemTxvevaSi, 
demokratiul sazogadoebaSi Tavisufali presis mniSvnelobas usvams xazs. 

mocemuli uflebisa Tu Tavisuflebis mniSvneloba ganmcxadeblis keTildReobis-
Tvis aseve SeiZleba gavlenas axdenda saxelmwifos diskreciis moculobis fargle-
bze da, Sesabamisad, evropuli sasamarTlos kontrolis sazRvrebze. ganmcxadeblis 
saqmianoba uflebis arss ukavSirdeba an, Tu ufleba ganmcxadeblis keTildReobis-
Tvis umniSvnelovanesi faqtoria, saxelmwifos mixeduleba ufro viwroa. britane-
Tis saqmeze evropulma sasamarTlom, saxelmwifos diskreciis farglebis Sefasebi-
sas, xazi gausva imas, rom piris ufleba sacxovrebli adgilis pativiscemaze Zalze 
mniSvnelovani iyo ganmcxadeblis piradi usafrTxoebisa da keTildReobis Tvalsa-
zrisiT160, maSin roca sxva saqmeze sasamarTlom daadgina, rom sadavo Careva ganm-

roebis/sajaro wesrigis dacvis legitimur miznebTan dakavSirebiT ix. ECtHR, Chorherr v. Austria, gadawyvetileba, 
25 agvisto, 1993.
155 With regard to the protection of morals, see e.g. ECtHR, Open Door and Dublin Well Woman v. Ireland, gadawyvetileba, 29 oqtom-
beri, 1992 and ECtHR, Scherer v. Switzerland, gadawyvetileba, 25 marti, 1994; erovnuli uSiSroebis/sajaro wesrigis 
dacvis legitimur miznebTan dakavSirebiT ix. ECtHR, Observer and Guardian v. UK, gadawyvetileba, 26 noemberi, 1991.
156 ECtHR, Sunday Times (n° 1) v. UK, gadawyvetileba, 26 aprili, 1979.
157 belgiis saqmeze sasamarTlom sabolood mainc ganaxorciela mkacri kontroli, Tumca belgiis mxare iSve-
liebda ara sasamarTlo xelisuflebis avtoritetisa miukerZoeblobis SenarCunebas, aramed sxvaTa reputa-
ciisa da uflebebis dacvas. ECtHR, De Haes and Gijsels v. Belgium, gadawyvetileba, 24 Tebervali, 1997.
158 E.g. ECtHR, Barfod v. Denmark, gadawyvetileba, 22 Tebervali, 1989 and ECtHR, Prager and Oberschlick v. Austria, gadawyve-
tileba, 26 aprili, 1995.
159 E.g. E.H. Riedel, “Die Mainungsfreiheit als Menschenrecht und ihre Verbürgung durch die Europäische Menschenrechtskonvention. 
Ansatze zu einer internationalen Menschenrechtsordnung”, wignSi Mainungsfreiheit. Grundgedanken und Geschichte in Europa und 
USA, J. Schwartländer and D. Willoweit (eds.), Strasbourg, Engel Verlag, 1986, 275-299.
160 ECtHR, Gillow v. UK, gadawyvetileba, 24 noemberi, 1986, § 55.
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cxadebels xels ar uSlida, piradi cxovreba sakuTari survilisamebr waremarTa161. 
evropuli sasamarTlos kontroli kidev ufro mkacri iqneba, xolo saxelmwifos 
mixedulebis farglebi ufro viwro, Tu adgili aqvs piris piradi cxovrebis inti-
mur sferoSi Carevas, magaliTad, zrdasrul pirebs Soris sqesobrivi urTierTobis 
SemTxvevaSi162 da mSoblis uflebebs, mSoblisa da meurveobasa da mzrunvelobaSi 
myofi Svilebis urTierTobebs. samagierod mixedulebis farglebi ufro farToa, 
roca saqme bavSvis mzrunvelobisa da meurveobis sakiTxis gadawyvetas exeba163.

im SemTxvevaSi, roca erTmaneTTan konvenciis ori ufleba an Tavisufleba modis 
winaaRmdegobaSi, evropuli sasamarTlo saxelmwifoebs am konfliqturi uflebebis 
dasaregulireblad farTo diskrecias aniWebs164.

10.4.4. saerTo sakonstitucio politika, socialur-ekonomikuri politika, 
sasoflo-sameurneo politika, garemos dacviTi politika, sabinao politika, 
sagadasaxado politika, urbanuli dagegmarebis politika 

saerTo politikuri konteqsti, romelsac uflebaSi Careva an misi SezRudva ukav-
Sirdeba, saxelmwifos mixedulebis zRvris dadgenaSi garkveuli rolis Sesruleba 
SeuZlia. Tu sadavo RonisZieba ufro zogadi (da legitimuri) socialur-ekono-
mikuri da fiskaluri, urbanuli dagegmarebis, sasoflo-sameurneo, sabinao an gare-
mos dacviTi politikis nawils Seadgens, xelSemkvrel saxelmwifos (sakanonmdeblo 
organos) ufro farTo diskrecia aqvs.

am faqtoris mniSvneloba SesamCnevia im zogierT saqmeSi, romelic ukavSirdeba 
sakuTrebis uflebas, iqneba es calke, Tu diskriminaciis akrZalvasTan erToblio-
baSi165, gamoxatvis Tavisuflebas konkurenciis samarTlisa da komerciuli reklamis 
konteqstSi166, Tumca komerciuli gamoxatva ufro farTo sajaro interesis Semadge-
neli nawilia167 da uflebas piradi da ojaxuri cxovrebis pativiscemaze, urbanuli 
dagegmarebis konteqstSi168. aseT SemTxvevebSi SeiZleba miCneuli iqnes, imis gamo, 

161 ECtHR, Leander v. Sweden, gadawyvetileba, 26 marti, 1987, § 59.
162 ECtHR, Dudgeon v. UK, gadawyvetileba, 22 oqtomberi, 1981, § 52. 
163 ECtHR, K. and T. v. Finland, gadawyvetileba, 12 ivlisi, 2001, § 155. 
164 ECtHR, Evans v. UK, gadawyvetileba, 10 aprili, 2007, § 77 (qalis ufleba, gaxdes deda mamakicis uflebis sawinaaRm-
degod, ar undodes gaxdes mama).
165 ECtHR, Mellacher a.o. v. Austria, gadawyvetileba, 19 dekemberi, 1989, § 45 (sabinao politika); ECtHR, Gasus Dosier- und 
Fördertechnik GmbH v. Netherlands, gadawyvetileba, 23 Tebervali, 1995, § 60 (sagadasaxado politika); ECtHR, Stec a.o. v. 
UK, gadawyvetileba, 12 aprili, 2006, § 52 da 66 (socialuri politika).
166 ECtHR, Markt Intern Verlag GmbH and Klaus Beermann v. Germany, gadawyvetileba, 20 noemberi, 1989, § 33.
167 ECtHR, Hertel v. Switzerland, gadawyvetileba, 25 agvisto, 1998, § 47 (informacia iyo diskusiis nawili mikroRumelis 
moxmarebiT gamowveuli janmrTelobis riskTan dakavSirebiT).
168 ECtHR, Gillow v. UK, gadawyvetileba, 24 noemberi, 1986, § 56 (sabinao politika); ECtHR, Powell and Rayner v. UK, gadawy-
vetileba, 21 Tebervali, 1990, § 44 da ECtHR, Hatton a.o. v. UK, gadawyvetileba, 8 ivlisi, 2003, 2003, § 100-101 (aero-
portidan momdinare xmauris Semcireba).
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rom xelisufleba qveynis SigniT warmmarTvel mTavar ZalebTan uSualo da pirdapir 
kontaqtSia, saxelmwifo xelisuflebas ukeT SeuZlia Seafasos arsebuli situacia, 
vidre saerTaSoriso sasamarTlos mosamarTles169. 

magaliTad, iseT SemTxvevaSi, roca saqme exeba TviTmfrinavis mier gamowveul 
xmaurs, sasamarTlos amocanas ar warmoadgenda, eWvqveS daeyenebina erovnuli xeli-
suflebis Sefaseba, Tu aseT rTul socialur da teqnikur sferoSi saukeTeso gamo-
savali ra iqneboda. sasamarTlom daadgina, rom saxelmwifoebs aseT SemTxvevaSi 
farTo diskrecia aqvT170. roca saxelmwifoebi erTi reJimidan meoreSi gardamaval 
periodSi imyofebian, maT mixedulebis farTo farglebi eniWebaT, ama Tu im ufle-
bis SezRudvisaTvis gardamavali RonisZiebebis misaRebad171.

11. meoTxe instanciis doqtrina

evropuli sasamarTlo ar moqmedebs rogorc saapelacio an „meoTxe instanciis“ 
sasamarTlo Sidasaxelmwifoebrivi sasamarTloebis mier miRebuli gadawyvetilebe-
bis mimarT172. evropuli sasamarTlos funqcia Semoifargleba imis uzrunvelyofiT, 
rom xelSemkvrelma mxareebma Seasrulon evropuli konvenciiT gaTvaliswinebuli 
TavianTi valdebulebebi (me-19 muxlis Sesabamisad) da aqedan gamomdinare, daadgi-
non, erovnuli samarTlis safuZvelze miRebuli gadawyvetilebebi Seesabameba Tu 
ara evropul konvencias173. 

sasamarTlos, Sesabamisad, ar SeuZlia Caerios im gancxadebebis safuZvelze, rom 
Sidasaxelmwifoebrivma institutebma dauSves „Secdoma faqtSi“ an „Secdoma ka-
nonSi“, garda im SemTxvevisa, roca Secdomam an gadaxvevam SeiZleba konvenciis darR-
veva gamoiwvios174. is ganacxadebi, romlebic amtkiceben, rom Sidasaxelmwifoebriv 
sasamarTlos gansxvavebuli gadawyvetileba unda gamoetana, ar iqneba arsebiTad 
gansaxilvelad miRebuli, rogorc aSkarad dausabuTebeli. erovnuli materialuri 
da saproceso kanonmdeblobis ganmarteba da Sefardeba Sidasaxelmwifoebrivi sasa-
marTloebis prerogativaa175. 

konvenciis me-6 muxli uzrunvelyofs uflebas samarTlian sasamarTlo ganxil-
vaze, magram igi ar iTvaliswinebs mtkicebulebis dasaSvebobis an misi ganxilvis 

169 ECtHR, Handyside v. UK, gadawyvetileba, 7 dekemberi, 1976, § 48.
170 ECtHR, Hatton a.o. v. UK, gadawyvetileba, 8 ivlisi, 2003, § 100-101.
171 ECtHR, Kopecky v. Slovakia, gadawyvetileba, 28 seqtemberi, 2004, § 37-38 (komunisturi reJimidan demokratiulze 
gadasvla). 
172 ECtHR, Baumann v. Austria, gadawyvetileba, 7 oqtomberi, 2004, § 49. 
173 ECtHR, Kemmache v. France (n° 3), gadawyvetileba, 24 noemberi, 1994, § 44.
174 ECtHR, Garcia Ruiz v. Spain, gadawyvetileba, 21 ianvari, 1999, § 28.
175 ECtHR, Baumann v. Austria, gadawyvetileba, 7 oqtomberi, 2004, § 49.
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Sesaxeb aranair wess. Sesabamisad, mtkicebulebis daSvebadobis sakiTxi unda regu-
lirdebodes Sidasaxelmwifoebrivi samarTliT da, principSi, warmodgenili mtki-
cebulebis ganxilva erovnuli sasamarTlos prerogativaa176. evropuli sasamarTlo, 
Sesabamisad, ar ganixilavs im faqtebs, romlebic ukve dadgenilia erovnuli sasa-
marTloebis mier, garda im SemTxvevisa, roca es ukanasknelebi TviTnebur daskvnebs 
akeTeben mtkicebulebebidan gamomdinare177. evropuli sasamarTlos amocana princi-
pulad ar aris, rom Sefasos faqtebi, romlebmac erovnuli sasamarTloebi miiyvana 
erT da ara meore daskvnamde da, amdenad, erovnuli sasamarTlos gadawyvetilebas 
TavisiT ar Caanacvlebs178. am konteqstSi sasamarTlo ar afasebs, iyo Tu ara mowmee-
bis Cvenebebi miRebuli rogorc mtkicebuleba. amis magivrad, evropuli sasamarTlo 
ikvlevs samarTalwarmoebas, rogorc aseTs, mTlianobaSi da imas, iyo Tu ara mtki-
cebulebis mopovebis samarTalwarmoeba samarTliani179.

daskvna

evropul sasamarTlos, evropuli konvenciis 32-e muxlis Tanaxmad, konvenciis gan-
martebis funqcia akisria. erTi mxriv, igi saxelSekrulebo samarTlis Sesaxeb venis 
konvenciiT gaTvaliswinebul xelSekrulebaTa ganmartebis wesebis Sesabamisad gan-
martavs evropul konvencias, romelic saerTaSoriso xelSekrulebaa, meore mxriv, 
sasamarTlos erTgulebas saerTaSoriso sajaro samarTlisadmi xeli ar SeuSlia 
mis mier evropuli konvenciis ganmartebisa da Sefardebis TviTmyofadi meTodebis 
ganviTarebisTvis. wlebis ganmavlobaSi evropuli sasamarTlo aviTarebda vrcel 
precedentul samarTals mis mier gamoyenebuli ganmartebisa da Sefardebis prin-
cipebis Taobaze. misi praqtika Zalian kazuistikuria da, Sesabamisad, Zalian rTu-
lia, Tu SeuZlebeli ara, rom am principebis zustad gamoyenebis mkafio wesebi 
dadgindes. saerTo jamSi, konvenciaze morgebuli garkveuli specifikuri teqnikis 
(evoluciuri da avtonomiuri ganmarteba) gamoyenebiT, sasamarTlom, umeteswilad, 
SeZlo, gamijvnoda 1950 wlis konvenciis Tavdapirveli teqstis mniSvnelobas da 
qmediTad daecva konvenciiT gaTvaliswinebuli uflebebi da Tavisuflebebi (qmedi-
Tobis principi) ise, rom, imavdroulad, sifrTxilesac iCenda mixedulebis zRvris 
doqtrinasa da sxva meTodebze dayrdnobiT, raTa zomieri yofiliyo (gamoCeniliyo) 
gadawyvetilebis miRebisas. 

176 ECtHR, Schenk v. Switzerland, gadawyvetileba, 12 ivlisi, 1988, § 45-46.
177 ECtHR, Van Mechelen v. Netherlands, gadawyvetileba, 23 aprili, 1997, § 50.
178 ECtHR, Kemmache v. France (n° 3), gadawyvetileba, 24 noemberi, 1994, § 44.
179 ECtHR, Doorson v. Netherlands, gadawyvetileba, 26 marti, 1996, § 67.
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sasamarTlo kontrolis sxvadasxva 
standartebi.
adamianis uflebaTa evropuli 
sasamarTlos 
gadawyvetilebaTa xasiaTi da 
daniSnuleba1

fransuaz tulkensi

adamianis uflebaTa evropuli sasamarTlos mosamarTle,

meore seqciis Tavmjdomare.

* * *

Tavidanve unda aRiniSnos, rom adamianis uflebaTa evropuli sasamarTlos ga-
dawyvetilebebis buneba da daniSnuleba sakmaod gansxvavdeba sakasacio sasamarT-
los, Conseil d’Etat-s da sakonstitucio sasamarTlos gadawyvetilebebisganac ki. am 
etapze gamovyof aRniSnulis mxolod sam aspeqts: 1) sasamarTlos iurisdiqcia, 2) 
sasamarTlosadmi mimarTvis saSualebebi, 3) konvenciis standartebTan urTierTmi-
marTeba, saxeldobr, ganmartebis gziT.

1 Tema warmodgenil iqna konferenciaze‚ `sasamarTlo aqtivizmi da TviTSezRudvebi, konstituciur uflebaTa 
Teoria da praqtika“, romelic organizebuli iyo sakonstitucio sasamarTlos mier saxalxo damcvelis samsaxur-
Tan, ilias saxelmwifo universitetis konstituciuri kvlevebis centrTan, evropis sabWos veneciis komisiasa da 
germaniis teqnikuri TanamSromlobis sazogadoebasTan TanamSromlobiT. baTumi (saqarTvelo), 13-14 ivlisi, 2010.
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I. sasamarTlos iurisdiqcia da subsidiarobis principi 

sasamarTlos iurisdiqcia naTladaa gansazRvruli adamianis uflebaTa evropu-
li konvenciis 32-e muxlSi. igi vrceldeba „konvenciis ganmartebisa da Sefardebis 
yvela sakiTxze“. es imas niSnavs, rom sasamarTlos mimarTaven, raTa man gaacxados 
konvencia rogorc „samarTali“, ise gadawyvetileba miiRos „samarTlis Sefardebaze“ 
individualur SemTxvevebSi. sxva sityvebiT, sasamarTlo unda asrulebdes rogorc 
konstituciur, ise sasamarTlo funqcias2. 

konvenciis es moTxovna ukve dadasturebuli iyo saqmeSi irlandia gaerTianebuli 
samefos winaaRmdeg, romelzec gadawyvetileba 1978 wlis 18 ianvars iqna miRebuli. 
sasamarTlom miiCnia, rom „masze, konvenciiT Seqmnili sistemis farglebSi, dakis-
rebuli iqna valdebuleba, gadawyvetileba mieRo me-3 muxlis darRvevis Taobaze 
arsebul gaubaTilebel ganacxadebze. sasamarTlos gadawyvetilebebi faqtobrivad 
emsaxureba ara mxolod sasamarTloSi Setanili saqmeebis gadawyvetas, aramed, zoga-
dad, konvenciis mier dadgenili wesebis ganmartebas, dacvas da ganviTarebas, rasac 
wvlili Seaqvs saxelmwifoebis, rogorc xelSemkvreli wevrebis mier aRebuli val-
debulebebis SesrulebaSi“3. 1980 wlis 6 noembris gadawyvetilebaSi saqmeze guzar-
di italiis winaaRmdeg, evropuli sasamarTlo kidev ufro Sors wavida. italiis 
mTavrobis argumentis sapasuxod, rom samarTalwarmoebis mizani aRar arsebobda, 
sasamarTlom gaimeora Tavisi 1978 wlis gancxadeba - sasamarTlos gadawyvetile-
bebi aseve emsaxureba „konvenciis mier dadgenili wesebis ganmartebas, dacvas da 
ganviTarebas, rasac wvlili Seaqvs ... saxelmwifoebis, rogorc xelSemkvreli wevre-
bis mier aRebuli valdebulebebis SesrulebaSi“4 da daumata „winamdebare saqmeSi 
ar dgeba ganmartebis saWiroeba, saxeldobr, me-5 muxlTan mimarTebaSi, romelsac 
mniSvneloba eqneboda gadawyvetilebis misaRebad“5.

sasamarTlos funqcia sruldeba subsidiarobis principTan SesabamisobaSi. es 
principi aisaxeba mTlianad adamianis uflebaTa evropul konvenciaSi. sasamarT-
losTvis aRniSnuli funqcia arsebiT mniSvnelobas atarebs, radganac sasamarTlo 
pativs unda scemdes demokratias da Sidasaxelmwifoebrivi institutebis legiti-
murobas, amitom igi Cvengan zomierebas saWiroebs. sxva sityvebiT, sasamarTloSi 
kanonSemoqmedebis adgili ar aris! rodesac vambobT, rom sistema subsidiarobis 
principis mixedviT moqmedebs, romliTac aixsneba Sidasaxelmwifoebrivi RonisZie-
bebis amowurvis wesi, es imas niSnavs, rom adamianis uflebaTa evropuli konvenciiT 

2 R.C.A. White, “Judgments in the Strasbourg Court: some reflections”, wignSi M. Andenas et S. Vogenhauer (eds.), A Matter of Style? 
The Form of Judgments in the United Kingdom and Abroad. Essays in Honour of Lord Bingham of Cornhill, Oxford, Hart Publishing, mza-
ddeba gamosacemad.
3 ECtHR, Ireland v. the United Kingdom, 1978 wlis 18 ianvris gadawyvetileba, § 154.
4 ECtHR, Guzzardi v. Italy, 1980 wlis 6 noembris gadawyvetileba, § 86.
5 Ibidem.
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gaTvaliswinebuli uflebebisa da Tavisuflebebis uzrunvelyofa, uwinares yovli-
sa, saxelmwifo xelisuflebis, kerZod, sasamarTlo xelisuflebis valdebulebaa. 
sasamarTlos SeuZlia da unda Caerios, roca saxelmwifo organoebi saTanadod ver 
asruleben am amocanas.

aRniSnul fuZemdeblur ideas emateba is, rom erovnul da saerTaSoriso mo-
samarTleebs Soris, adamianis uflebaTa sferoSi, aSkaraa, rom arsebobs saerTo 
pasuxismgebloba. erovnuli xelisufleba pasuxismgebelia adamianis uflebaTa pir-
velad dacvaze mTeli Tavisi saxelmwifo meqanizmis meSveobiT maSin, roca adamia-
nis uflebaTa evropuli sasamarTlo valdebulia adamianis uflebaTa saboloo 
dacvaze. faqtobrivad, dResdReobiT, aRiarebulia, rom fuZemdeblur uflebaTa 
dacvis damajereblobisaTvis saWiroa Semowmeba garedan. amis miuxedavad, adamia-
nis uflebaTa evropuli sasamarTlo araviTar SemTxvevaSi meoTxe instanciis sasa-
marTlo ar aris im mniSvnelobiT, rom zemdgom instancias warmoadgendes qvemd-
gomi instanciis Sidasaxelmwifoebrivi sasamarTloebis mimarT6. adamianis uflebaTa 
evropuli sasamarTlo ki ar unda anacvlebdes, aramed ganamtkicebdes erovnul 
doneze adamianis uflebaTa dacvas. adamianis uflebaTa mimarT msgavsma midgomam 
unda waaxalisos sasamarTloebi, rom daamkvidron Semxvedri da Ria midgoma, rome-
lic asaxavda komplementarobas erovnul da saerTaSoriso marTlwesrigebs Soris 
fuZemdeblur uflebaTa implementaciis uzrunvelsayofad.

II. xelmisawvdomobis saSualebebi/Sefardeba

sasamarTlosadmi xelmisawvdomobis saSualebas individualuri ganacxadi war-
moadgens, romelic sasamarTloSi Seaqvs pirs an pirTa jgufs, romlebic amtkiceben, 
rom konvenciis savaraudo darRvevis Sedegad dazaraldnen, anu, viszec uSualod 
gavrcelda savaraudo darRveva (muxli 34). a contrario, sasamarTlos ar moeTxoveba, 
miiRos gadawyvetileba, roca davis sagani exeba in abstracto saxelmwifos kanonebs an 
precedentul samarTals. Tu saubaria obieqtur kontrolze (davebi) subieqturi 
kontrolis (davebi) winaaRmdeg an konkretul kontrolze (davebi) formaluri 
kontrolis (davebi) winaaRmdeg, kontroli, romelsac adamianis uflebaTa evro-
puli sasamarTlo axorcielebs, aSkarad konkretuli xasiaTisaa. Cven mogvmarTaven 
ganacxadebiT, romlebic amtkiceben konvenciis darRvevas konkretul situaciebSi. 
amasTan dakavSirebiT, me srulad viTvaliswineb maqs veberis analizs, romlis Tanax-
madac, xalxTa interesebi, romlebic maTi darRvevis Sedegad vlindeba, sasamarTlo 

6 L. Boltanski and L. Thévenot, L’Amour et la Justice comme compétences, Paris, Métailié, 1990.
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kontrolis sagani xdeba, rasac ufro xSirad aqvs adgili, vidre normebis abstraq-
tuli Sefasebis dros. 

zemoaRniSnuli elementi gansazRvravs, Tu dasabuTebis ra saxe gamoiyeneba sasa-
marTlos mier Tavisi gadawyvetilebebis motivaciis Camoyalibebisas. ase magaliTad, 
rogorc s. van drogenbroki marTebulad aRniSnavs, roca saqme exeba proporciulo-
bis kontrols, romlis gakeTebac sasamarTlos xSirad uwevs, is, Tu rogor wonaswo-
robaSi imyofeba sapirispiro interesebi, damokidebulia imaze, mocemul SemTxve-
vaSi kontroli konkretulia Tu abstraqtuli. es an ad hoc wonasworobaa, rodesac 
kontroli mocemul unikalur SemTxvevazea fokusirebuli, hic et nunc, da wonaswo-
roba, romlis SemTxvevaSic gadawyvetileba mocemuli saqmis irgvliv arsebuli 
faqtebis erTianobas emyareba da, amgvarad, Semofarglulia arsebuli sakiTxebis 
gadawyvetiT. arsebobs agreTve kategoriuli wonasworoba, „roca Tavad SemzRud-
veli normis dasaSvebobis Semowmebas aqvs adgili da ara mxolod konkretulad misi 
Sefardebis Semowmebas ganmcxadeblis SemTxvevaSi, Tu miRebul gadawyvetilebas eq-
neba normatiuli xasiaTi, vinaidan igi igive mdgomareobaSi arsebul pirTa jgufze 
gavrceldeba, ris Sedegadac Semowmebuli normis saerTo da abstraqtuli hipo-
Teza iqmneba“7. sasamarTlos mier gamoyenebuli meTodi, cxadia, ad hoc wonasworobis 
xasiaTs atarebs, vinaidan, umetesad, interesebis awon-dawona calkeul SemTxvevaSi 
xdeba konkretuli saWiroebidan gamomdinare, ganzogadebis gareSe.

es SesaZlebloba momdinareobs evropuli sasamarTlos mosamarTlis realuri 
arCevanidan, romelsac warmarTavs survili, ar daupirispirdes saxelmwifo xeli-
suflebas, abstraqtulad ar gakicxos igi, misi kanonebi da praqtika. ZiriTadad, es 
SesaZlebloba gamoxatavs „survils, adamianis uflebebze marTlmsajuleba ganaxor-
cielos ara zogadad im saerTo situaciebSi, romlebic kanonmdebels hqonda moazre-
buli, aramed konkretul, calkeul saqmeebze“8. 

da mainc unda iTqvas, rom niuansebs Tavisi mniSvneloba aqvs9. unda iyos Tu ara 
evropuli sasamarTlo „mSvidobismqmneli“ garkveuli kategoriis saqmeebze da „sasa-
marTlo minimalizmis“ principebis dacviT ganixilos „TiTo-TiTo saqme“ kazualu-
rad ise, rom ar daitvirTos hic et nunc usargeblo, saSiSi da Teoretikuli diskusie-
biT? sanstains Tu davesesxebiT: Cven SegviZlia „gadawyvetis minimalizmi“ davarqvaT 
im fenomens, romlis Tanaxmadac, iTqmeba mxolod is, rac aucilebelia Sedegis dasa-
sabuTeblad da gadauwyveteli rCeba imdeni sakiTxi, ramdenic SesaZlebelia“10. igive 
avtori axasiaTebs „minimalist“ mosamarTleebs Semdegnairad: isini „miznad isaxaven, 

7 S. Van Drooghenbroeck, La proportionnalité dans le droit de la Convention européenne des droits de l’homme. Prendre l’idée simple au 
sérieux, Brussels, Bruylant / Publications des Facultés universitaires Saint-Louis, 2001, § 336, gv. 250.
8 Fr. Tulkens and S. Van Drooghenbroeck, “La Cour de cassation et la Cour européenne des droits de l’homme. Les voies de la banalisa-
tion”, wignSi Imperat Lex. Liber Amicorum Pierre Marchal, Brussels, Larcier, 2003, gv. 133.
9 Fr. Tulkens and S. Van Drooghenbroeck, “La Cour européenne des droits de l’homme depuis 1980. Bilan et orientations”, wignSi En 
toch beweegt het recht, W. Debeuckelaere and D. Voorhoof (eds.), Tegenspraak, cahier 23, Bruges, Die Keure, 2003, gv. 211 et seq.
10 Cass. R. Sunstein, “Foreword. Leaving Things Undecided. The Supreme Court Term 1995”, (101) Harvard Law Review, 1996, gv. 6.
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Tavi aaridon farTomomcvel wesebs da abstraqtul Teoriebs da cdiloben, mTeli 
yuradReba mimarTon imaze, rac aucilebelia konkretuli saqmis gadasawyvetad“. da 
piriqiT, arseboben maqsimalisti mosamarTleebi, romlebic cdiloben, „gadawyviton 
saqmeebi imdagvarad, rom daadginon farTomomcveli wesebi samomavlo Sefardebis-
Tvis da gaakeTon Rrma Teoretikuli wiaRsvlebi Sedegis dasasabuTeblad“11. unda 
hqondes Tu ara evropul sasamarTlos `pedagogiuri“ daniSnuleba ise, rom sababad 
moiSvelios esa Tu is davebi, romlis gadasawyvetadac mas mimarTaven, raTa wina 
frontis mosamarTleebsa Tu saxelmwifo xelisuflebas misces zogadi direqtivebi 
da ganmartebebi im uflebebsa da valdebulebebTan dakavSirebiT, romlebsac is, 
Sesabamisad, aRiarebs da akisrebs? sasamarTlo TviTSezRudva sasamarTlo aqtiviz-
mis winaaRmdeg? sasamarTlo minimalizmi sasamarTlo uzenaesobis winaaRmdeg? argu-
mentebi orive mxares aqvs12.

am davas, cxadia, sasamarTloSi aqvs adgili. igi, Tavis mxriv, ukavSirdeba rig 
SekiTxvasa Tu gancxadebas. sasamarTlos SigniT arsebobs garkveuli daZabuloba 
wamyvani saqmeebis mxardamWerebs da maT Soris, vinc amas dogmatikad ganixilavs. 
meore mxriv, maT Sorisac, vinc TiToeuli konkretuli saqmis mimarT konkretul 
midgomas arCevs da vinc amas pragmatizmad miiCnevs. daZabuloba agreTve SeiZleba 
ukavSirdebodes, Tundac nawilobriv, sasamarTlo sistemis bunebas da, gansakuTre-
biT, meTods, iqneba es saerTo samarTlis Tu romanul-germanuli samarTlebrivi 
ojaxi. dabolos, mas mivyavarT adamianis uflebaTa evropuli sasamarTlos, rogorc 
`evropuli sakonstitucio sasamarTlos“ statusamde.

III. standartebTan (normebTan) urTierTmimarTebisa da ganmartebis 
sakiTxi

adamianis uflebaTa evropuli sasamarTlos yvela mosamarTlis yvelaze mniS-
vnelovani wesi, cxadia, evropuli konvenciis standartebia. konvenciis pirveli 
muxlis Tanaxmad, saxelmwifoebma, TavianTi iurisdiqciis farglebSi, yvelasTvis 
unda uzrunvelyon konvenciis pirvel TavSi gansazRvruli uflebebi da Tavisuf-
lebebi. aRniSnuli adamianis uflebaTa evropuli sasamarTlosTvis is amosavali 
wertilia, romliTac igi konvenciis standartebis ganmartebas iwyebs. 

11 Ibid., gv. 14-15. ix. agreTve igive avtoris - One Case at a Time. Judicial Minimalism at the Supreme Court, Cambridge/London, 
Harvard University Press, 1999, gansakuTrebiT, gv. 3-24.
12 ix. A.B. Morrison, “The right and wrong kinds of judicial activism”, Issue Brief, American Constitution Society for Law and Policy, 
maisi, 2010.
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konvenciiT garantirebuli uflebebisa da Tavisuflebebis ganmarteba adamianis 
uflebaTa evropuli sasamarTlos mier saqmis gadawyvetis sakvanZo sakiTxia. konven-
ciis 32-e muxlis pirveli punqtis Tanaxmad, „sasamarTlos iurisdiqcia vrceldeba 
konvenciisa da misi oqmebis ganmartebasa da SefardebasTan dakavSirebul yvela 
sakiTxze“. ganmartebis procesi Sedgeba teqstisTvis mniSvnelobis miniWebisa da misi 
konkretul faqtebze gamoyenebisgan. amrigad, konvenciis ganmarteba rTuli herme-
nevtikuli procesia. ufro metic, sasamarTlo iyenebs ganmartebis ara erT, aramed 
ramdenime wess, saqmisda mixedviT (evoluciuri, avtonomiuri, komparativistuli 
ganmarteba, mixedulebis zRvari, proporciulobisa da subsidiarobis principebi, 
nagulvebi uflebamosileba da a.S.). 

ganmartebis sasamarTloseuli meTodebi yovelTvis saTaves iRebda xelSekrule-
baTa samarTlis Sesaxeb venis konvenciidan (muxlebi 31 da 32), romlis debule-
bebic, rogorc mosamarTle matCerma aRniSna, „sasamarTlo ganmartebis sazRvrebs“ 
awesebs13. venis konvencia adgens miznobrivi/teleologiuri ganmartebis meTods, anu 
upiratesobas aniWebs xelSekrulebis mizansa da daniSnulebas, rogorc ganmartebis 
zogad wess14. miznisa da daniSnulebis moqnilobam saSualeba misca evropul sasa-
marTlos, rom ganmartebis sakuTari meTodi ganeviTarebina15.

gadawyvetilebebis dasabuTeba

1968 wlis 27 ivnisis gadawyvetilebaSi saqmeze vemhovi germaniis winaaRmdeg sasa-
marTlom daadgina, rom „vinaidan es aris samarTalSemoqmedebiTi xelSekruleba, ... 
saWiroa iseTi ganmartebis moZieba, romelic yvelaze metad Seefereba misi miznis 
miRwevasa da amocanis ganxorcielebas da ara iseTis, romelic yvelaze metad SezRu-
davda saxelmwifoze dakisrebul valdebulebas“16. aseTi ganmarteba, konvenciis me-5 
muxlTan dakavSirebiT, damokidebulia saerTaSoriso sasamarTlo praqtikaze, ma-
gram igi aseve STagonebulia konvenciis preambuliTac, romelic Seexeba ara mxolod 
adamianis uflebebisa da fuZemdebluri Tavisuflebebis SenarCunebas, aramed maT 
realizaciasac. aqve aRsaniSnavnia konvenciis pirveli muxli, romlis Tanaxmadac, 
saxelmwifoebma „unda uzrunvelyon“ konvenciiT gaTvaliswinebuli uflebebi da Ta-

13 F. Matscher, “Les contraintes de l’interprétation juridictionnelle. Les méthodes d’interprétation de la Convention européenne”, wignSi 
F. Sudre (ed.), L’interprétation de la Convention européenne des droits de l’homme, Brussels, Bruylant / Nemesis, 1998, gv.15 et seq.
14 G. Letsas, A Theory of Interpretation of the European Convention on Human Rights, Oxford University Press, 2007, gv. 59.
15 R. Bernhardt, “Evolutive Treaty Interpretation, Especially of the European Convention of Human Rights”, German Yearbook of Interna-
tional Law, 1999, t. 42, gv. 11 et seq.
16 ECtHR, Wemhoff v. Germany, 1968 wlis 27 ivnisis gadawyvetileba, § 8.
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visuflebebi. ramdenime wlis Semdeg 1975 wlis 21 Tebervlis gadawyvetilebaSi saq-
meze golderi gaerTianebuli samefos winaaRmdeg, teleologiur meTodTan dakav-
SirebiT, sasamarTlom gaimeora, rom es ar aris ganvrcobiTi ganmarteba, romelic 
saxelmwifoebisTvis axal valdebulebebs qmnis: igi efuZneba me-6 muxlis pirveli 
punqtis pirveli winadadebis pirobebs, romlebic wakiTxuli unda iqnes samarTal-
SemoqmedebiTi xelSekrulebis - konvenciis daniSnulebisa da amocanis konteqstSi“17. 
golderis saqme konvenciis muxlis ganmartebisas yvelaze SemoqmedebiT nabijad18 da 
konvenciis istoriaSi erT-erT yvelaze mniSvnelovan saqmed iTvleba19.

“effet utile” Teoria

adamianis uflebaTa evropuli sasamarTlos precedentul samarTalSi adgili 
hqonda bunebriv ganStoebebs. sasamarTlom ganaviTara konvenciiT gaTvaliswinebul 
uflebaTa qmediTi dacvis idea. es aris “effet utile” Teoria, romelic konvenciiT ga-
rantirebuli uflebebisa da Tavisuflebebis dacvis qvakuTxedi gaxda20. adamianis 
uflebaTa evropul sasamarTlos xSirad aRuniSnavs, mniSvnelovania, rom uflebebs 
maTi sruli moculoba mieceT, vinaidan konvenciis mizania, „uzrunvelyos uflebebi, 
romlebic praqtikuli da qmediTia da ara Teoretikuli an iluzoruli. aRniSnuli, 
inter alia, xsnis erT-erTi ZiriTadi gadawyvetilebis cnobil winadadebas eiris saq-
meze : ar arsebobs wminda wylis gayofa [socialur-ekonomikur] da konvenciiT dacul 
sferos Soris“21.

am Wrilsa Tu fonze evoluciuri ganmarteba Semdegnairad unda iqnes aRqmuli da 
gagebuli: „adamianis uflebaTa konvenciebi cocxali meqanizmebia, romelTa ganmar-
tebac unda iTvaliswinebdes droTa ganmavlobaSi momxdar cvlilebebs, gansakuTre-
biT, dRevandeli dRis pirobebs“22. sxva sityvebiT, konvenciaSi gamoyenebuli cnebebi, 

17 ECtHR, Golder v. the United Kingdom, 1975 wlis 21 Tebervlis gadawyvetileba, § 36.
18 D. Harris, M. O’Boyle, E. Bates & C. Buckley, Law of the European Convention on Human Rights, Oxford University Press, me-2 gamo-
cema, 2009, gv. 235.
19 G. Letsas, A Theory of Interpretation of the European Convention on Human Rights, op. cit., gv. 61.
20 D. Rietiker, “The principle of ‘Effectiveness’ in the Recent Jurisprudence of the European Court of Human Rights: Its Different Dimen-
sions and Its Consistency with Public International Law – No Need for the Concept of Treaty Sui Generis” Nordic Journal of International 
Law, 2010, t. 79, gv. 256.
21 ECtHR, Airey v. Ireland, 1979 wlis 9 oqtombris gadawyvetileba, § 26.
22 ECtHR, Tyrer v. the United Kingdom, 1978 wlis 25 aprilis gadawyvetileba, § 31; ECtHR, Loizidou v. Turkey, 1995 wlis 23 
martis gadawyvetileba, § 71; ECtHR, Christine Goodwin v. the United Kingdom, 2002 wlis 11 ivlisis gadawyvetileba, § 75; 
ECtHR, Öcalan v. Turkey, 2003 wlis 12 martis gadawyvetileba, § 193. ix. L. Wildhaber, “The European Court of Human Rights in 
Action”, Ritsumeikan Law Review, 2004, t. 83, gv. 84. ix. agreTve S. C. Prebensen, “Evolutive Interpretation of the European Conven-
tion on Human Rights”, wignSi P. Mahoney et al. (eds.), Protecting Human Rights: The European Perspective. Studies in Memory of Rolv 
Ryssdal, Köln/Berlin/Bonn/Munich, Heymanns Verlag, 2000, gv. 1123-1137.
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maTTvis, dRes arsebuli demokratiuli sazogadoebis mier miniWebuli mniSvnelo-
biT unda iqnes gagebuli23. interpretaciisadmi `cocxali meqanizmis“ msgavsi midgoma 
qmediTobis principis drois ganzomilebaa24. 

amis paralelurad, sasamarTlom Seqmna sxva konstruqciebic, rogoricaa, magali-
Tad, „rikoSetiT“ dacva, romlis elementebic organuladaa damaxasiaTebeli enxelis 
gadawyvetilebaSi sistematizebul uflebasa Tu avtonomiur koncefciebSi25. 

sasamarTlom agreTve progresulad gaafarTova saxelmwifoTa valdebulebe-
bis farglebi ise, rom SeZlebisdagvarad meti dacva uzrunveleyo konvenciiT ga-
Tvaliswinebuli uflebebisTvis. ase rom, Tu saxelmwifoebis valdebulebebi, ra 
Tqma unda, negatiuria – isini ar unda Caerion garantirebul uflebebsa da Tavi-
suflebebSi. amas emateba isic, rom maT konkretuli RonisZiebebic unda gaataron, 
rac ukve pozitiuri an, Tundac aRmkveTi valdebulebaa. amasTan dakavSirebiT 
unda aRiniSnos, rom pozitiur valdebulebebs SeuZlia gaafarTovon evropeli 
mosamarTlis kontrolis farglebi, gansakuTrebiT, socialur-ekonomikur da 
kulturul uflebebTan mimarTebiT. dabolos, am TvalsazrisiT, evropulma sa-
samarTlom saxelmwifoebs miawera Sesatyvisi sakanonmdeblo, administraciuli 
da sasamarTlo RonisZiebebis gatarebis valdebuleba konvenciis darRvevebis 
Tavidan asacileblad da mesame pirebTan urTierTobaSi. es konvenciis horizon-
talur sibrtyeSi moqmedebaa, romelic sxvadasxva mimarTulebebiT viTardeba da 
SeuZlebelia adamianis uflebaTa zogad Teoriaze misi mniSvnelovani zegavlenis 
ardanaxva.

moqnilobasa da samarTlebriv sicxades Soris 

fuZemdeblur uflebebs moqnili buneba axasiaTebT da maTi zusti mniSvneloba 
jer kidev dasadgenia. Sedegad, maTi gamoyeneba organuladaa dakavSirebuli sa-
samarTlo ganmartebasTan. fuZemdebluri ufleba Tavad verasodes daadgens misi 
gamoyenebis wina pirobebs. mas zogadi da abstraqtuli xasaTi aqvs da konkretul 
mniSvnelobas iZens im situaciur konteqstSi, romelSic igi aqtualuri xdeba.

23 F. Matscher, “Les contraintes de l’interprétation juridictionnelle. Les méthodes d’interprétation de la Convention européenne”, op. 
cit., gv. 23.
24 S. C. Prebensen, “Evolutive Interpretation of the European Convention on Human Rights”, op. cit., p. 1125; E. Dubout, “Interprétation 
téléologique et politique jurisprudentielle de la Cour européenne des droits de l’homme”, Revue trimestrielle des droits de l’homme, 
2008, pp. 383 et seq., gansakuTrebiT, gv. 392-393.
25 ECtHR, Engel and Others v. the Netherlands, 1976 wlis 8 ivnisis gadawyvetileba.
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samarTlebrivi sicxade, rasac fuleri samarTlis Sinagan zneobriobas uwo-
debs, aSkarad is faqtoria, romelic mxedvelobaSi unda iqnes miRebuli, kerZod, 
saxelmwifos valdebulebebis bunebis gansazRvrisTvis. magram, imavdroulad, ar 
SeiZleba ugulebelyofil iqnes konvenciis moqnili ganmarteba, romelic doku-
mentis mier dasaxul fuZemdeblur miznebs Seesabameba. samarTlebrivi sistemis 
funqcionirebaSi sixiste sisustis niSania da ara siZlieris. igi samarTlebriv 
sistemas saWiro elastikurobas arTmevs. amiT SeiZleba konstituciurad samaga-
liTo Sedegebis miRweva saerTod ver moxdes da amis nacvlad miviRoT samarT-
lebrivi sistema, romelmac drois cvlasTan erTad, qmediTad funqcionireba ver 
SeZlos“26.

didi palatis gadawyvetileba saqmeze skopola (no. 2) italiis winaaRmdeg, ro-
melic 2009 wlis 17 seqtembers iqna miRebuli, zemoaRniSnul midgomas ajamebs: 
„sasamarTlo ar aris formalurad valdebuli, gaiTvaliswinos Tavisi adrindeli 
gadawyvetilebebi, magram samarTlebrivi sicxadis, winaswarganWvretadobisa da 
kanonis winaSe Tanasworobis interesebSia, rom man damajerebeli mizezis gareSe 
ar unda gadauxvios mis adrindel saqmeebze Seqmnil precedentebs (…). vinaidan, 
uwinares yovlisa, konvencia adamianis uflebaTa dacvis sistemaa, sasamarTlom 
mxedvelobaSi unda miiRos mopasuxe saxelmwifosa da xelSemkvrel saxelmwifoeb-
Si arsebuli cvlilebebi zogadad da saTanadod moaxdinos reagireba, magaliTad, 
konsensusis tendencia misaRwev standartebTan mimarTebiT (…). gansakuTrebuli 
mniSnveloba aqvs imas, rom konvencia ganimarteba da gamoiyeneba imdagvarad, rom 
misiT gaTvaliswinebuli uflebebi praqtikuli da qmediTia da ara Teoretikuli 
da iluzoruli (…)“27.

samarTliani wonasworoba unda damyardes samarTlebriv sicxadesa da meore, 
aseve mniSvnelovan faseulobas Soris, romelic sapirispiro pinaze devs da 
romlis mimarTac evropuli sasamarTlo SeiZleba sakmaod mgrZnobiare iyos. 
amasTan, gaTvaliswinebuli unda iyos saqmis konkretuli garemoebebi, saTanado 
pativi unda miegos interesTa pluralizms da mxedvelobaSi unda iqnes miRe-
buli, rom movlenebi da ideebi swrafad icvleba – yvela am faseulobas Tan 
axlavs SezRudvebic, rasac advokatebi yuradRebiT ekidebian. amas aristotele-
dan moyolebuli prudentes iurisprudencia ewodeba. sxva sityvebiT, sasamarTlos 
moqmedeba unda iyos zomieric da gabedulic.

26 National Westminster Bank plc v Spectrum Plus Ltd [2005] UKHL 41, per Lord Nicholls of Birkenhead.
27 ECtHR (GC), Scoppola (no. 2) v. Italy, 2009 wlis 17 seqtembris gadawyvetileba, § 104.
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daskvna

rogorc samarTlis Teoretikosebma aRniSnes, „samarTali stabiluri unda iyos da 
ara droSi gayinuli“28. adaptacia da modifikacia konvencias mudmivad axasiaTebda 
1950 wlidan moyolebuli da dResac inarCunebs am Tvisebebs. konvencia amJamad 60 
wlisaa, evropuli sasamarTlos praqtika ki 50 wlis ganmavlobaSi viTardeboda. 
evropaSi bolo aTwleulebSi mniSvnelovan cvlilebebs hqonda adgili. konvencia 
adamianis uflebaTa dacvis panevropuli meqanizmi gaxda. mraval qveyanaSi evro-
puli konvenciis Sedegad, adamianis uflebaTa dacvam iseT dones miaRwia, rac war-
moudgeneli iyo 1950 wels, roca konvencia iwereboda. savaraudod, konvencia drois 
gamocdas ver gauZlebda, cocxal meqanizmad rom ar yofiliyo miCneuli, romelic 
sazogadoebis ganviTarebis Sesabamisad unda ganimartebodes. samarTlis ganviTa-
reba sazogadoebis ganviTarebisgan ganuyofelia.

28 miewereba rosko paunds Tavis wignSi Interpretations of legal history, New York, MacMillan, 1923.
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samosamarTlo aqtivizmi da 
adamianis uflebaTa evropuli 
konvenciis gavlena saqarTvelos 
sasamarTlo praqtikaze1

konstantine korkelia

adamianis uflebaTa saerTaSoriso samarTlis profesori, 

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universiteti.

1. Sesavali

statiaSi ganixileba, rogor SeuZlia adamianis uflebaTa evropul standartebs 
xeli Seuwyos saqarTveloSi adamianis uflebaTa dacvis xarisxis gaumjobesebas da 
ra rolis Sesruleba SeuZlia samosamarTlo aqtivizms adamianis uflebaTa dacvis 
uzrunvelyofisaTvis. es sakiTxebi gaanalizebulia saqarTvelos saerTo sasamarT-
loebis praqtikis safuZvelze. 

statiis pirvel nawilSi ganixileba, ra gavlenis moxdena SeuZlia adamianis ufle-
baTa evropul konvencias saqarTveloSi adamianis uflebaTa evropuli standarte-
biT dacvaze. meore nawilSi ganixileba, rogori praqtika arsebobs saqarTveloSi 
samosamarTlo aqtivizmisa da TviTSezRudvis TvalsazrisiT, adamianis uflebaTa 
dacvis sferoSi.

1 statias safuZvlad daedo moxseneba, romelic gakeTda saqarTvelos sakonstitucio sasamarTlos egidiT or-
ganizebul saerTaSoriso konferenciaze `sasamarTlo aqtivizmi da TviTSezRudva: konstituciuri uflebebis 
Teoria da praqtika“, baTumi, 13-14 ivlisi, 2010 w. 
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2. adamianis uflebaTa evropuli konvenciis gavlena saqarTvelos 
sasamarTlo praqtikaze

adamianis uflebaTa evropuli konvenciis gavlenaze msjelobisas sawyisi werti-
lia is, rom saqarTveloSi saerTaSoriso xelSekrulebebi aRiarebulia kanonmde-
blobis ganuyofel nawilad, rac iuridiul da fizikur pirebs aniWebs uflebas, 
daeyrdnon am xelSekrulebebs sasamarTlos winaSe TavianTi uflebebisa da intere-
sebis dasacavad. saqarTvelos saerTaSoriso xelSekrulebebs eniWebaT ufro maRa-
li samarTlebrivi statusi, vidre Sidasaxelmwifoebriv normatiul aqtebs (konsti-
tuciisa da konstituciuri SeTanxmebis garda).

Tu adamianis uflebaTa evropuli konvenciis gamoyenebis SesaZlebloba marTlm-
sajulebis ganxorcielebisas ar aris sadavo qarTvel mosamarTleebs Soris, evro-
puli sasamarTlos precedentuli samarTlis rolTan dakavSirebiT saqarTvelo-
Si Camoyalibda gansxvavebuli mosazrebani. saqarTvelos mosamarTleebis nawili 
Tvlis, rom mosamarTleebma unda gamoiyenon evropuli sasamarTlos precedentuli 
samarTali, radgan is iZleva konvenciis swori ganmartebisa da gamoyenebis SesaZ-
leblobas. meore nawili Tvlis, rom, vinaidan saqarTvelo ar aris precedentuli 
samarTlis qveyana, evropuli sasamarTlos precedentuli samarTlis gamoyeneba ar 
aris aucilebeli. 

evropuli saxelmwifoebis sasamarTloebi evropuli sasamarTlos precedentul 
samarTals iyeneben ara imitom, rom isini am qveynebisaTvis iuridiulad savaldebu-
loa (aseTi gadawyvetilebebi savaldebuloa mxolod im SemTxvevaSi, Tu evropul 
sasamarTloSi saxelmwifo aris mopasuxe konkretul davasTan dakavSirebiT), aramed 
imitom, rom evropuli sasamarTlo axdens evropuli konvenciis debulebaTa avto-
ritetul ganmartebas. 

evropuli sasamarTlos precedentuli samarTlis gareSe SeuZlebelia konvenciis 
sworad ganmarteba, konvenciis zogadi debulebebis Sinaarsis sworad dadgena2. 

amis sailustraciod SeiZleba evropuli konvenciis me-6 muxlis pirveli punqtis 
moSvelieba, romlis Tanaxmad, yvelas aqvs ufleba kanoniT Seqmnili damoukidebeli 
da miukerZoebeli sasamarTlos mier gonivrul vadaSi samarTlian da sajaro gan-
xilvaze. Tu ar gaanalizda evropuli sasamarTlos precedentuli samarTali, Zalze 
rTulia imis dadgena, konkretulad ras gulisxmobs: samarTliani da sajaro mos-
mena, damoukidebeli da miukerZoebeli sasamarTlo, gonivruli vada, romlis ganma-
vlobaSic unda ganxorcieldes aseTi ganxilva da rogor unda iqnes es principebi 
gamoyenebuli praqtikaSi. 

2 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomendacia Rec(2002)13. rekomendaciis teqsti 
xelmisawvdomia evropis sabWos internetgverdze: [www.coe.int]. 
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aqedan gamomdinareobs, rom adamianis uflebaTa evropuli standartebis gamoye-
nebaSi igulisxmeba ara mxolod uSualod evropuli konvenciis teqstiT, aramed 
aseve evropuli sasamarTlos precedentuli samarTliT dadgenili adamianis ufle-
baTa standartebis gamoyeneba.

saqarTveloSi iuridiuli profesiebis warmomadgenlebis, maT Soris mosamarT-
leebis nawils, samwuxarod, bolomde ar aqvs gacnobierebuli adamianis uflebaTa 
evropuli sasamarTlos precedentuli samarTlis roli marTlmsajulebis ganxor-
cielebisas. 

3. adamianis uflebaTa evropuli standartebis gamoyenebis 
upiratesobebi marTlmsajulebis ganxorcielebisas

adamianis uflebaTa evropuli standartebis gamoyeneba marTlmsajulebis gan-
xorcielebisas exmareba erovnul sasamarTlos swori gadawyvetilebis miRebaSi. 
evropuli standartebi asruleben adamianis uflebaTa dacvis erTgvari orientiris 
funqcias da isini xels uwyoben adamianis uflebaTa dacvas maqsimalurad maRali 
xarisxiT. 

marTlmsajulebis ganxorcielebisas adamianis uflebaTa evropuli standarte-
bis gamoyenebas aqvs ramdenime mniSvnelovani upiratesoba, romelTa sargeblobis 
SemTxvevaSi saqarTvelos sasamarTloebs miecemaT SesaZlebloba, uzrunvelyon 
adamianis uflebaTa dacva evropuli standartebiT. marTlmsajulebis ganxorcie-
lebisas adamianis uflebaTa evropuli standartebi SeiZleba gamoiyenebul iqnes 
rogorc:

• zogadi an bundovani Sidasaxelmwifoebrivi normebis swori ganmartebis saSu­
aleba;
• Sidasaxelmwifoebriv normatiul aqtTan koliziis Tavidan acilebis saSualeba;
• evropuli sasamarTlos gadawyvetilebis ganWvretis saSualeba;
• sasamarTlos gadawyvetilebisTvis samarTlebrivi damajereblobis SemZeni 
saSualeba;

da kidev, ori upiratesoba, romlebic am statiaSi ganxiluli Temis analizisaTvis 
gansakuTrebuli mniSvnelobisaa:

• adamianis uflebaTa erovnuli standartebis ganviTarebis saSualeba;
• Sidasaxelmwifoebriv normatiul aqtebSi arsebuli samarTlebrivi vakuumis 
amovsebis saSualeba.
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4. adamianis uflebaTa evropuli standartebis gamoyenebis 
arsebuli praqtika saqarTveloSi

saqarTvelos sasamarTloebis praqtikis Seswavlam cxadyo, rom yalibdeba saqar-
Tvelos sasamarTloebis mier saerTaSoriso aqtebis mzardi gamoyenebis tendencia. 

cxadia, misasalmebelia, rom saqarTveloSi izrdeba im sasamarTlo gadawyveti-
lebaTa raodenoba, romlebSic gamoyenebulia adamianis uflebaTa evropuli stan-
dartebi. miuxedavad amisa, es ar iZleva sruli kmayofilebis safuZvels, radgan am 
standartebis gamoyenebis praqtika uproblemod ar viTardeba saqarTveloSi. jer 
kidev bevria iseTi sasamarTlo gadawyvetileba, romlebic, evropuli standarte-
bis gamoyenebis TvalsazrisiT, SeiZleba uaryofiTad Sefasdes, Tumca, sabednierod, 
aris iseTi gadawyvetilebebi, romlebic SeiZleba dadebiTad Sefasdes. 

Tu evropuli konvenciis gamoyenebis praqtika gaanalizdeba sasamarTlo instancie-
bis mixedviT, udavoa, rom saqarTvelos uzenaesi sasamarTlo yvelaze intensiurad 
iyenebs evropul konvencias. miuxedavad ramdenime TvalsaCino gadawyvetilebisa, 
samwuxarod, evropuli konvenciis gamoyenebis mdgomareoba aradamakmayofileblad 
unda CaiTvalos saqarTvelos sxva saerTo sasamarTloebSi3.

sasamarTloSi adamianis uflebaTa evropuli standartebis gamoyenebis efeqtia-
noba ganisazRvreba imiT, moaxdina Tu ara man dadebiTi gavlena sasamarTloebis 
gadawyvetilebaze, xeli Seuwyo Tu ara evropuli standartebis gamoyenebam adamia-
nis uflebaTa dacvas maRali xarisxiT. 

Tu gaanalizdeba is sasamarTlo saqmeebi, romlebSic saqarTvelos saerTo sasa-
marTloebma gamoiyenes adamianis uflebaTa evropuli standartebi, aSkaraa, rom 
maTi gamoyenebis gavlena sasamarTlo gadawyvetilebebze ZiriTadad umniSvneloa. 

umravles SemTxvevaSi sasamarTlo mas iyenebs saqarTvelos Sidasaxelmwifoebriv 
normatiul aqtTan (aqtebTan) erTad. kerZod, saqarTvelos saerTo sasamarTlo ixi-
lavs saqarTvelos Sidasaxelmwifoebrivi normatiuli aqtiT (aqtebiT) dadgenil 
normas, ris Semdegac mxolod moixseniebs (ukeTes SemTxvevaSi, axdens citirebas) 
evropuli konvenciis Sesabamis muxls4. amis Sedegad saqarTvelos sasamarTlo as-
kvnis, rom saqarTvelos Sidasaxelmwifoebrivi normatiuli aqtiTa da evropuli 

3 Tumca gamonaklisebi aqac aris. ix. WiaTuris raionuli sasamarTlo, gadawyvetileba N2/64, 2002 wlis 3 
aprili. 
4 magaliTisaTvis ix.: gadawyvetileba, N3k/1044, 1 marti, 2002 weli, susg, samoqalaqo, samewarmeo da gakotrebis 
saqmeebze, N5, 2002 weli, gv. 799; gadawyvetileba, N3b-63, 16 maisi, 2000 weli, administraciuli samarTlisa 
da sagadasaxado saqmeTa saapelacio palata; gadawyvetileba, N3b/509, 22 oqtomberi, 2001 weli, administra-
ciuli samarTlisa da sagadasaxado saqmeTa saapelacio palata; ganCineba, N3g-ad-429-k-02, 18 dekemberi, 2002 
weli, susg, administraciul da sxva kategoriis saqmeebze, N2, 2003 weli, gv. 224; ganCineba, N3g-ad-405-k-02, 27 
Tebervali, 2003 weli, susg, administraciul da sxva kategoriis saqmeebze, N4, 2003 weli, gv. 847.
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konvenciiT dadgenili qcevis wesebi msgavsia da sasamarTlo am ori aqtis safuZvelze 
wyvets sasamarTlo davas5.

saqarTvelos sasamarTloebis mier evropuli standartebis gamoyenebis saerTo 
praqtikidan mxolod mcire raodenobis SemTxvevebSi evropuli standartebis ga-
moyenebis Sedegad adamianis uflebebi daculi iyo ufro maRali xarisxiT, vidre es 
moxdeboda mxolod kanonisa Tu kodeqsis gamoyenebis Sedegad.

zemoaRniSnulidan gamomdinare, SeiZleba gakeTdes daskvna, rom xSirad saqar-
Tvelos sasamarTloebi iyeneben adamianis uflebaTa evropul standartebs iseT 
SemTxvevebSi, rodesac maT gamoyenebas praqtikulad aranairi dadebiTi wvlili ar 
Seaqvs sasamarTlo saqmis gadawyvetaSi, evropuli standartebis Sesabamisad. 

adamianis uflebaTa evropuli standartebis gamoyeneba TviTmizani ar aris. miza-
nia is, rom saqarTvelos sasamarTlom, evropuli standartebis gamoyenebiT, daicvas 
adamianis uflebebi ufro maRali standartiT, vidre is daicavda mxolod kanonis 
an kodeqsis safuZvelze.

mdgomareobis gasaumjobeseblad, aucilebelia gatardes ZiriTadad ori saxis Ro-
nisZieba: mosamarTleTa saswavlo sistemis ganviTareba da sainformacio politikis 
daxvewa.

5. saqarTvelos sasamarTlo praqtika samosamarTlo aqtivizmisa 
da TviTSezRudvis TvalsazrisiT

adamianis uflebaTa evropuli standartebis gamoyenebis erT-erTi upiratesoba isaa, 
rom is iZleva adamianis uflebaTa erovnuli standartebis ganviTarebis saSualebas 
evropuli standartebis kvaldakval. evropuli konvenciis safuZvelze saqarTvelos 
kanonmdeblobis daxvewa unda CaiTvalos samosamarTlo aqtivizmis erT-erT formad.

adamianis uflebaTa evropuli standartebis mixedviT, kanonmdeblobis debule-
bebis ganmartebis erT-erTi ganmapirobebeli faqtoria is, rom evropuli konvencia 
aRiarebulia `cocxal“ dokumentad. aseTad konvenciis aRiareba niSnavs, rom misi 
debulebebi unda ganimartos sazogadoebriv cnobierebaSi momxdari cvlilebebis 

5 magaliTisaTvis ix. gadawyvetileba Nas-593-1241-03, 14 aprili, 2004 weli, saqarTvelos uzenaesi sasamarT-
los samoqalaqo, samewarmeo da gakotrebis saqmeTa palata. saqarTveloSi ganviTarebuli praqtika ar aris 
gamonaklisi. magaliTad, germaniis sasamarTloebSi damkvidrebuli iyo analogiuri praqtika, rac droTa gan-
mavlobaSi Seicvala. B. Simma, D.-E.Khan, M. Zöckler & R. Geiger, The Role of German Courts in the Enforcement of International 
Human Rights, in: Enforcing International Human Rights in Domestic Courts, B. Conforti & F. Francioni (Eds.), 1997, 73. 
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Sesabamisad6. Tu saqarTvelos kanonmdeblobis debulebebi ar ganimarta evropu-
li standartebis mixedviT, SeiZleba, kanonmdeblobis normebis Sinaarsi `CamorCes“ 
evropuli standartebiT dacul uflebaTa Sinaarss, romelic sul ufro viTar-
deba adamianis uflebaTa dacvis standartebis zrdasTan erTad. Tu erovnuli sasa-
marTlo ar gamoiyenebs evropul standartebs kanonmdeblobis ganmartebisaTvis, 
SeiZleba, kanonmdeblobis debulebebi ufro SezRudulad ganimartos, ris gamoc 
dairRveva evropuli standartebiT gaTvaliswinebuli uflebebi7.

adamianis uflebaTa evropuli standartebis mixedviT, saqarTvelos Sidasaxelm-
wifoebrivi normatiuli aqtebis ganmarteba xels Seuwyobs evropuli konvenciiT, 
evropuli sasamarTlos precedentuli samarTliTa da saqarTvelos kanonmdeblo-
biT gaTvaliswinebuli adamianis uflebaTa dacvis standartebis harmonizebas. cxa-
dia, rom aseTi harmonizeba unda moxdes adamianis uflebaTa dacvis standartebis 
gazrdis mizniT. 

adamianis uflebaTa evropuli standartebiT saqarTvelos kanonmdeblobis gan-
marteba gansakuTrebiT mniSvnelovania saqarTvelos konstituciasTan mimarTebiT. 

konstituciur debulebaTa ganmartebas, adamianis uflebaTa evropuli konvenciis 
mixedviT, xels uwyobs saqarTvelos konstituciisa da evropuli konvenciis debu-
lebaTa msgavseba. aseTi msgavseba ganapiroba iman, rom saqarTvelos konstituciis 
SemuSavebis dros mxedvelobaSi iqna miRebuli evropuli konvenciis debulebebi. 
evropuli konvenciis debulebebi saqarTvelos konstituciis zogierT muxls sa-
fuZvladac ki daedo. 

aseTi msgavseba gansakuTrebiT TvalsaCinoa saqarTvelos konstituciis 22-e 
muxlis me-3 punqtsa da 24-e muxlis me-4 punqtTan dakavSirebiT, romelTa formu-
lirebebi msgavsia evropuli konvenciis Sesabamisi debulebebis formulirebebisa. 
imis gaTvaliswinebiT, rom evropulma sasamarTlom mniSvnelovnad ganaviTara da 
daazusta evropuli konvenciis materialuri muxlebis Sinaarsi, evropulma konven-
ciam da evropuli sasamarTlos precedentulma samarTalma SeiZleba orientiris 
roli Seasrulos saqarTvelis konstituciis adamianis uflebaTa Sesaxeb debulebe-
bis ganmartebisaTvis. 

marTlmsajulebis ganxorcielebisas adamianis uflebaTa evropuli standartebi 
aseve SeiZleba gamoyenebul iqnes saqarTvelos Sidasaxelmwifoebriv normatiul aq-
tebSi arsebuli samarTlebrivi vakuumis amosavsebad. es xdeba maSin, rodesac Sida-
saxelmwifoebrivi normatiuli aqti (mag., kanoni) ar awesrigebs Sesabamis sazogadoe-
briv urTierTobas (anu saxezea samarTlebrivi vakuumi), maSin, rodesac evropuli 
konvenciiT aseTi urTierToba mowesrigebulia. 

6 S. Jensen, The European Convention on Human Rights in Scandinavian Law: A Case Law Study, 1992, 236. 
7 W. Binchy, The Bill, the Advantages and Disadvantages of the Approach Taken, and Possible Alternatives, paper presented to the 
Conference of the Law Society of Ireland on the European Convention on Human Rights Bill (2001), 19 October 2002. 
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am TvalsazrisiT sainteresoa ramdenime magaliTis moSvelieba saqarTvelos sasa-
marTloebis praqtikidan:

a. saqarTvelos uzenaesma sasamarTlom Tavis erT-erT saqmeSi gamoiyena adamianis 
uflebaTa evropuli konvenciis standarti, romelic exeboda deportaciis Sesaxeb 
piris mimarT miRebuli gadawyvetilebis zemdgom sasamarTloSi gasaCivrebis ufle-
bis ararsebobas. saqarTvelos uzenaesma sasamarTlom, romelmac am saqmeze gadawyve-
tileba miiRo 2001 wlis 10 maiss, gadawyvetilebaSi miuTiTa evropul konvenciaze, 
rogorc sasamarTlo saqmis gadawyvetis erTaderT samarTlebriv safuZvelze.8 amis 
Semdeg sisxlis samarTlis kanonmdeblobaSi Seitanes cvlileba, romliTac SesaZ-
lebeli gaxda deportaciis Sesaxeb sasamarTlos mier miRebuli gadawyvetilebis 
zemdgom sasamarTloSi gasaCivreba. 

b. aranaklebad sainteresoa Tbilisis saqalaqo sasamarTlos administraciul saq-
meTa kolegiis 2007 wlis gadawyvetileba. sasamarTlo saqme exeboda paemnis ufle-
bas, kerZod ki, `patimrobis Sesaxeb“ kanoniT dadgenil SezRudvas, TveSi erTxel da 
erTi saaTiT9.

gadamwyveti am saqmeSi aRmoCnda evropuli sasamarTlos gadawyvetileba novicka 
poloneTis winaaRmdeg (Nowicka v. Poland), romlis mixedviT, patimrobaSi yofnisas 
ojaxis wevrebis naxvasTan dakavSirebuli uflebebis SezRudva TveSi mxolod erTi 
vizitiT. miCneul iqna konvenciis me-8 muxlis darRvevad10.

Tbilisis saqalaqo sasamarTlom daadgina, rom `patimrobis Sesaxeb“ saqarTvelos 
kanonis Sesabamisad. patimrebisaTvis gankuTvnili paemnebis nebadarTuli odenoba 
aSkarad ewinaaRmdegeba evropuli konvenciis me-8 muxlis Sinaarss, raodenobri-
vad igi aris aSkarad mcire, xelyofs ojaxuri cxovrebis pativiscemis uflebas da 
aseT SemTxvevaSi upiratesoba unda mieniWos saerTaSoriso xelSekrulebas, rogorc 
ierarqiulad kanonze maRla mdgoms. 

sainteresoa, rom Tbilisis saqalaqo sasamarTlom daavala iusticiis saministros 
normatiuli aqtis gamocema, romelic SesabamisobaSi iqneba evropuli konvenciis 
me-8 muxlis moTxovnebTan da romelSic mxedvelobaSi iqneba miRebuli sadavo saki-
Txze evropuli sasamarTlos mier miRebuli gadawyvetilebebi.

Tbilisis saqalaqo sasamarTlos es gadawyvetileba imsaxurebs dadebiT Sefasebas. 

g. saqarTvelos uzenaesma sasamarTlom 2008 wels ganixila saqme, romelic exebo-
da araregistrirebul qorwinebaSi myofi piris TanamesakuTred cnobas, rasac iTxo-

8 ganCineba N8(1), 10 maisi, 2001 weli, susg, sisxlis samarTlis saqmeebze, N5, 2001 weli, gv. 268. 
9 gadawyvetileba N3/2058, Tbilisis saqalaqo sasamarTlos administraciul saqmeTa kolegia, 10 oqtomberi, 
2007 weli.
10 3 dekemberi, 2002 weli. 
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vda mosarCele11. mosarCele, romelic 1993 wlidan 2005 wlamde (mosarCelesTan 
araregistrirebul qorwinebaSi mcxovrebi piris gardacvalebamde) Tanamcxovreb-
Tan erTad cxovrobda, edaveboda Tavisi Tanamcxovreblis Svilis mier samkvidroSi 
Semaval sadavo uZrav qonebas da sadavo sacxovrebeli saxlis gaumjobesebisaTvis 
daxarjul solidur Tanxas.

mosarCelis moTxovna sadavo saxlis TanamesakuTred cnobis Sesaxeb emyareboda 
im garemoebas, rom masa da mis Tanamcxovrebs Soris arsebobda faqtobrivi col-
qmruli urTierToba. mosarCelem Tavisi poziciis dasasabuTeblad moiSvelia is 
faqti, rom maT 1998 wels daiweres jvari da rom, marTalia, samoqalaqo kanonmde-
bloba qorwinebis warmoSobis safuZvlad mis registracias miiCnevs, saqarTvelo 
marTlmadidebluri qveyanaa, rac aRiarebulia saxelmwifosa da marTlmadidebluri 
eklesiis mier, ris gamoc jvrisweris faqts aranaklebi iuridiuli mniSvneloba 
unda mieniWos.

mosarCelem aseve miuTiTa, rom saqarTvelo aris adamianis uflebaTa evropuli 
konvenciis monawile, romlis praqtikis mixedviT: `qorwineba gascda formalur ur-
TierTobebs, ojaxuri cxovrebis arseboba-ararsebobis sakiTxi mniSvnelovnad damo-
kidebulia mWidro piradi urTierTobis realurad arsebobis faqtze“. mosarCelem 
aseve moiSvelia evropuli sasamarTlos 1994 wlis gadawyvetileba saqmeze – kroni 
niderlandebis winaaRmdeg (Kroon v. the Netherlands)12, romlis mixedviT, mosarCelem 
aRniSna, rom `ojaxuri urTierTobebis cneba ar izRudeba mxolod qorwinebaze da-
myarebuli urTierTobiT da SeiZleba moicavdes sxva de faqto ojaxur kavSirebs, 
rodesac mxareebi erTad cxovroben qorwinebis gareSe“. 

sabolood, uzenaesma sasamarTlom ar daakmayofila mosarCelis moTxovna. sam-
wuxarod, am sasamarTlo gadawyvetilebas unda mieces uaryofiTi Sefaseba. aSkaraa, 
rom arsebobda winaaRmdegoba saqarTvelos kanonmdeblobasa, kerZod samoqalaqo 
kodeqssa da adamianis uflebaTa evropul standartebs Soris. 

es kargi magaliTia imisa, rom sasamarTlom xelidan gauSva kargi SesaZle-
bloba, daecva adamianis uflebebi ufro maRali standartiT da uzrunveleyo 
saqarTvelos kanonmdeblobis harmonizeba adamianis uflebaTa dacvis evropul 
standartTan.

11 ganCineba Nas-968-1269-07, 15 maisi, 2008 weli, samoqalaqo, samewarmeo da gakotrebis saqmeTa palata. 
12 1994 wlis 27 oqtomberi, Series A no. 297-C.
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6. daskvna

dasasrul SeiZleba gakeTdes ramdenime daskvna: 

a. adamianis uflebaTa evropuli standartebi sul ufro mniSvnelovan rols iZe-
nen marTlmsajulebis ganxorcielebisas saqarTveloSi da isini TandaTanobiT xdeba 
marTlmsajulebis sistemisa da samosamarTlo azrovnebis nawili; 

b. evropuli standartebi asruleben adamianis uflebaTa dacvis orientiris fun-
qcias da isini xels uwyoben adamianis uflebaTa dacvas maqsimalurad maRali xa-
risxiT. saqarTvelos sasamarTloebma efeqtianad unda gamoiyenon evropuli stan-
dartebis aseTi funqcia;

g. evropuli standartebi SeiZleba gaxdes samosamarTlo aqtivizmis samotivacio 
faqtori, rac saboloo jamSi xels Seuwyobs qveyanaSi kanonmdeblobisa da praqti-
kis ganviTarebas;

d. saqarTvelos sasamarTlo praqtikaSi evropuli standartebis srulad dasamk-
vidreblad aucilebelia, erTi mxriv, mosamarTleebis ukeTesad informireba evro-
pul standartebsa da maTi gamoyenebis upiratesobebze da, meore mxriv, meti samosa-
marTlo gambedaoba evropuli standartebis praqtikaSi gamoyenebis TvalsazrisiT. 
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saqarTvelos sakonstitucio 
sasamarTlos uflebamosileba 
adamianis ZiriTadi uflebebis 
dacvis sferoSi

joni xecuriani

iuridiul mecnierebaTa doqtori, profesori,  

saqarTvelos mecnierebaTa erovnuli akademiis wevr-korespondenti.

sakonstitucio sasamarTlos am uflebamosilebis farglebSi Tanamedrove saxel-
mwifos erT-erTi umniSvnelovanesi funqcia – adamianis ZiriTadi uflebebis dacva 
xorcieldeba. es funqcia uSualod momdinareobs saxelmwifos konstituciuri mo-
valeobisagan, romlis Tanaxmad, `saxelmwifo cnobs da icavs adamianis sayovelTaod 
aRiarebul uflebebsa da Tavisuflebebs, rogorc waruval da uzenaes adamianur 
Rirebulebebs. xelisuflebis ganxorcielebisas xalxi da saxelmwifo SezRuduli 
arian am uflebebiTa da TavisuflebebiT, rogorc uSualod moqmedi samarTliT“ 
(saqarTvelos konstituciis me-7 muxli).

saqarTvelos konstituciis am debulebaSi gadmocemulia adamianis ZiriTad uf-
lebebTan da TavisuflebebTan saxelmwifos mimarTebis, agreTve samarTlebrivi, 
demokratiuli saxelmwifos umniSvnelovanesi principebi, saxeldobr:

adamianis uflebebi da Tavisuflebebi miCneulia waruval, ganusxvisebel adamia-
nur Rirebulebebad, romlebic adamianebs ekuTvniT dabadebiT, bunebiT da, amdenad, 
saxelmwifos ar SeuZlia waarTvas adamians es uflebebi, uari Tqvas maT pativisce-
masa da dacvaze;

adamianis uflebebiTa da TavisuflebebiT aRWurvilia yvela adamiani, miuxedavad 
maTi ama Tu im saxelmwifos moqalaqeobis kuTvnilebisa Tu saerTod moqalaqeobis 
arqonisa. amdenad, adamianis uflebebsa da Tavisuflebebs sayovelTao, universa-
luri buneba aqvT;



52

joni xecuriani

rogorc uSualod, pirdapir moqmedi samarTali, adamianis uflebebi da Tavisu-
flebebi ar saWiroeben dakonkretebas nacionalur sakanonmdeblo aqtebSi. isini, 
yvela SemTxvevaSi, unda iqnen realizebuli, uzrunvelyofili da daculi saxelm-
wifos mier. saxelmwifo da xalxic ki, romelic suverenul uflebaTa matarebelia 
da xelisuflebis wyaroa, imTaviTve SezRuduli arian adamianis uflebebiTa da 
TavisuflebebiT. 

adamianis ZiriTadi uflebebisa da Tavisuflebebis aseTi mniSvnelobidan gamomdi-
nare, saqarTvelos konstitucia iTvaliswinebs maTi dacvis aucilebel samarTle-
briv garantiebs. maT Soris yvelaze ufro qmediTia adamianis ZiriTadi uflebe-
bisa da Tavisuflebebis sasamarTlo dacva. saqarTvelos konstituciis 42-e muxlis 
pirveli punqtiT, `yovel adamians ufleba aqvs Tavis uflebaTa da TavisuflebaTa 
dasacavad mimarTos sasamarTlos“.

sasamarTlo dacvis ufleba Tavad aris adamianis erT-erTi damoukidebeli ufle-
ba. amasTanave, igi aris adamianis yvela sxva uflebisa da Tavisuflebis aucilebeli 
garantia, dacvis saSualeba. adamianis uflebebisa da Tavisuflebebis sasamarTlo 
dacva, uwinares yovlisa, xorcieldeba saerTo sasamarTloebis mier Tavisi kompe-
tenciis farglebSi. saqarTvelos sakonstitucio sasamarTlo ki am funqcias axor-
cielebs im normatiuli aqtebis konstituciurobis SemowmebiT, romelic miRebulia 
saqarTvelos konstituciis meore TaviT aRiarebuli adamianis ZiriTad uflebeb-
Tan da TavisuflebebTan mimarTebiT. saqarTvelos ZiriTadi kanoni sakonstitucio 
sasamarTlos uflebamosilebas adamianis ZiriTadi uflebebis dacvis sferoSi Sem-
degnairad gansazRvravs: saqarTvelos sakonstitucio sasamarTlo `piris sarCelis 
safuZvelze ixilavs normatiuli aqtebis konstituciurobas saqarTvelos konsti-
tuciis meore TaviT aRiarebuli adamianis ZiriTad uflebebTan da Tavisuflebeb-
Tan mimarTebiT“ (89-e muxlis pirveli punqtis `v“ qvepunqti).

aqedan gamomdinareobs, rom sakonstitucio sasamarTlos gansaxilveli ufleba-
mosilebis farglebSi normatiuli aqti SeiZleba iyos sakonstitucio sasamarTlos 
gansjadi im SemTxvevaSi, Tu arsebobs organuli kavSiri, uSualo mimarTeba am nor-
matiul aqtsa da saqarTvelos konstituciis meore TaviT aRiarebul adamianis Zi-
riTad uflebebsa da Tavisuflebebs Soris.

am mimarTebis, organuli kavSiris arseboba, Tavis mxriv, kargad Cans normatiuli 
aqtis regulirebis saganSi. sakonstitucio sasamarTlos gansjadi normatiuli aq-
tis (an misi nawilis) regulirebis sagani saqarTvelos konstituciis meore TaviT 
garantirebuli adamianis romelime ZiriTadi ufleba da Tavisufleba unda iyos. 
magaliTad SeiZleba moviyvanoT `Sekrebebisa da manifestaciebis Sesaxeb“ saqarTve-
los kanoni, romelic saqarTvelos konstituciis 25-e muxliT aRiarebuli adamianis 
erT-erTi ZiriTadi uflebis – Sekrebebisa da manifestaciebis TavisuflebasTan 
dakavSirebul urTierTobebs aregulirebs, anda saqarTvelos sisxlis samarTlis 
saproceso kodeqsis normebi, romlebic saqarTvelos konstituciis 42-e muxliT 
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aRiarebuli samarTliani sasamarTlos uflebasTan dakavSirebul urTierTobebs 
awesrigebes da a.S.

sakonstitucio sasamarTlos gansaxilveli uflebamosilebis legalur ganmarte-
baSi naTlad ikveTeba, rom sakonstitucio sasamarTlos gansjadi normatiuli aqti 
miRebuli unda iyos ara saerTod adamianis uflebebTan, aramed `adamianis Ziri-
Tad uflebebTan da TavisuflebebTan“ mimarTebiT da, imavdroulad, es `ZiriTadi 
uflebebi da Tavisuflebebi“ saqarTvelos konstituciis meore TaviT unda iyos 
aRiarebuli.

sakonstitucio sasamarTlos uflebamosilebis aseTi ganmarteba, Cveni azriT, 
savsebiT logikuria, radganac adamianis ufleba, romlis mimarTac unda Semowmdes 
ama Tu im normatiuli aqtis konstituciuroba, Tavad konstituciiT unda iyos 
aRiarebuli da gaTvaliswinebuli. winaaRmdeg SemTxvevaSi, SeuZlebeli iqneba sada-
vo normatiuli aqtis konstituciurobaze msjeloba.

sakonstitucio sasamarTlos gansaxilveli uflebamosilebis am aspeqtze msje-
loba SeiZleboda amiT amowuruliyo, magram amasTan dakavSirebiT wamoiWreba 
ramdenime sakiTxi, romelze pasuxis gacemac aucilebelia adamianis uflebaTa 
dacvis sferoSi sakonstitucio sasamarTlos uflebamosilebis farglebis swori 
gaazrebisaTvis. uwinares yovlisa, gasarkvevia adamianis uflebebidan romeli 
ganekuTvneba `ZiriTadi uflebebisa da Tavisuflebebis“ kategorias. radganac 
kanonmdebeli iyenebs termins `ZiriTadi“, bunebrivia imis varaudi, rom arsebobs 
`araZiriTadi“ uflebebic. amasTanave dasadgenia, ra gansxvavebaa `uflebebsa“ da 
`Tavisuflebebs“ Soris da, rac mTavaria, unda ganimartos saqarTvelos konsti-
tuciis 39-e muxli, romelic mianiSnebs, rom saqarTvelos konstituciis meore 
TavSi ar aris gadmocemuli adamianis uflebebis amomwuravi CamonaTvali, rac, 
Tavis mxriv, warmoSobs problemebs sasamarTlo praqtikaSi sadavo normatiuli 
aqtis konstituciis meore TaviT aRiarebul adamianis uflebebTan mimarTebis 
sakiTxis gadasawyvetad. 

rac Seexeba `uflebebisa“ da `Tavisuflebebis“ urTierTmimarTebis sakiTxs, Tavi-
danve SeiZleba iTqvas, rom maTi iuridiuli bunebisa da garantiebis sistemis Tval-
sazrisiT, isini, saboloo angariSSi, identuri cnebebia. orive maTgani gansazRvravs 
sazogadoebrivi cxovrebis sxvadasxva sferoSi adamianis socialuri SesaZleblo-
bebis farglebs, romlebic uzrunvelyofilia saxelmwifos mier1. Tumca zogierTi 
avtori cdilobs maT Soris sxvaobis gamokveTasa da garkveuli niSnis mixedviT 
uflebebisa da Tavisuflebebis dajgufebas. maTi azriT, ZiriTadi uflebebis umete-
si nawili e.w. Tavisuflebebis uflebebia. isini adamianebisaTvis uzrunvelyofen 
saqmianobisa da moqmedebis Tavisufal sferos, romelSic saxelmwifo an saerTod 

1 Права человека. Отв. ред. Е. А. Лукашева, Изд. “Норма“ , М., 2002 г., ст. 133.
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ver ereva, an ereva specialuri dasabuTebiT – mxolod kanonis safuZvelze zustad 
gansazRvrul SemTxvevebSi da Sesabamisi wesiT2.

Cveni azriT, es ganmarteba ar aris sakmarisi Tavisuflebebsa da uflebebs Soris 
sazRvris gasavlebad, radganac zemoaRniSnuli ganmarteba aseTive warmatebiT SeiZ-
leba gamoyenebul iqnes uflebebis mimarTac.

ra Tqma unda, adamianis uflebebTan SedarebiT, Tavisuflebebs garkveuli 
Taviseburebebi axasiaTebT. termini `Tavisufleba“ miuTiTebs adamianis indivi-
dualuri arCevanis farTo SesaZleblobebze ise, rom ar aris gamokveTili am 
arCevanis saboloo Sedegi. magaliTisaTvis SeiZleba moviyvanoT Tavisuflebe-
bis konstituciiseuli definiciebi: `yovel adamians aqvs sityvis, azris, sindisis, 
aRmsareblobisa da rwmenis Tavisufleba“ (me-19 muxlis pirveli punqti), anda 
`inteleqtualuri Semoqmedebis Tavisufleba uzrunvelyofilia“ (23-e muxlis 
pirveli punqti) da sxv. zamoaRniSnulisagan gansxvavebiT, termini `ufleba“ gansa-
zRvravs adamianis konkretul qcevas, magaliTad, `saqarTvelos yovel moqalaqes 
18 wlis asakidan aqvs referendumSi, saxelmwifo da TviTmmarTvelobis organoe-
bis arCevnebSi monawileobis ufleba“ (28-e muxlis pirveli punqti), anda `yvelas 
aqvs ganaTlebis miRebisa da misi formis arCevis ufleba (35-e muxlis pirveli 
punqti) da sxv. Cveni azriT, msgavsi Taviseburebebi araarsebiTia da isini ver ga-
modgebian uflebebisa da Tavisuflebebis, rogorc erTmaneTisagan gansxvavebuli 
cnebebis dasasabuTeblad. maT SeiZleba mxolod SemecnebiTi mniSvneloba hqondeT 
da veranairad ver gamoiwveven sakonstitucio sasamarTlos gansaxilveli ufle-
bamosilebis ganxorcielebis specifikurobas imis mixedviT, sadavo normatiuli 
aqtis konstituciurobis Semowmeba ZiriTad uflebebTan Tu TavisuflebebTan 
mimarTebiT xdeba.

axla rac Seexeba ̀ ZiriTadi uflebebisa“ da saqarTvelos konstituciis 39-e muxl-
Tan dakavSirebul sakiTxs. rogorc es ukve zemoT aRvniSneT, gansaxilveli ufle-
bamosilebis farglebSi sakonstitucio sasamarTlo ixilavs normatiuli aqtebis 
konstituciurobas saqarTvelos konstituciis meore TaviT aRiarebul adamianis 
ZiriTad uflebebTan da TavisuflebebTan mimarTebiT. magram ismis kiTxva – rome-
lia adamianis ZiriTadi uflebebi da aris Tu ara konstituciis meore TavSi adamia-
nis yvela ZiriTadi ufleba aRiarebuli? 

saqarTvelos konstituciis meore TavSi `saqarTvelos moqalaqeoba. adamianis Zi-
riTadi uflebani da Tavisuflebani“ gadmocemulia adamianis samoqalaqo (piradi), 
politikuri, socialur-ekonomikuri da kulturuli uflebebi, agreTve specialuri 
uflebebi (garantiebi), romliTac xorcieldeba am uflebebisa da Tavisuflebebis 
dacvis uzrunvelyofa.

2 konstantine kublaSvili. ZiriTadi uflebebi. iuridiuli saxelmZRvanelo. Tbilisi, 2003, gv.41-42.



55

saqarTvelos sakonstitucio sasamarTlos uflebamosileba adamianis ZiriTadi uflebebis dacvis sferoSi

konstituciis meore Tavis saTauris gaTvaliswinebiT, unda vigulisxmoT, rom am 
TavSi gadmocemuli uflebebi aris swored adamianis ZiriTadi uflebebi. iuridiul 
literaturaSi aRniSnaven kidec, rom `ZiriTadi mxolod is uflebebia, romlebic 
konstituciiT aris garantirebuli. amdenad, saqarTveloSi ar arsebobs, magali-
Tad, Sromis ZiriTadi ufleba, radgan saTanado formulireba konstituciaSi ar 
aris (konstituciis 30-e muxlis pirvel punqtSi mxolod aRniSnulia, rom `Sroma 
Tavisufalia“)3. amave dros, saqarTvelos konstituciis 39-e muxlSi pirdapir da 
araorazrovnad aris miTiTebuli, rom `saqarTvelos konstitucia ar uaryofs ada-
mianisa da moqalaqis sxva sayovelTaod aRiarebul uflebebs, Tavisuflebebsa da 
garantiebs, romlebic aq ar aris moxseniebuli, magram TavisTavad gamomdinareoben 
konstituciis principebidan“.

amitom, zemoaRniSnulis gaTvaliswinebiT, Tu romelime ZiriTadi ufleba ar aris 
gaTvaliswinebuli saqarTvelos konstituciis meore TavSi, magram igi sayovelTaod 
aris aRiarebuli (magaliTad, romelime saerTaSoriso samarTlebrivi aqtiT), maSin 
normatiuli aqtiT misi darRvevis SemTxvevaSi, sakonstitucio sasamarTlos SeuZ-
lia imsjelos sadavo normatiuli aqtis konstituciurobaze mxolod maSin, Tu igi 
daasabuTebs, rom es ufleba `TavisTavad gamomdinareobs konstituciis principe-
bidan“ da ZiriTadi uflebebisa da Tavisuflebebis kategorias ganekuTvneba. sxva 
SemTxvevaSi saqme gveqneba Sidasaxelmwifoebrivi normatiuli aqtis SeusabamobasTan 
saerTaSoriso samarTlebrivi aqtis moTxovnebTan, romlis dadgenac da, Sesabamisad, 
sadavo sakiTxis gadawyvetac scildeba sakonstitucio sasamarTlos uflebamosile-
bas. es sakiTxi SeuZliaT saerTo sasamarTloebma gadawyviton, oRond sadavo nor-
matiuli aqtis konstituciurobis ki ara, kanonierebis TvalsazrisiT.

imisaTvis, rom sakonstitucio sasamarTlom daadginos konstituciiT gauTva-
liswinebeli ama Tu im uflebis adamianis ZiriTadi uflebebisadmi kuTvnileba, 
man unda daasabuTos: rom es ufleba aris adamianis ganusxvisebeli ufleba da igi 
ekuTvnis yvela adamians dabadebiT, rom ar SeiZleba saxelmwifos mier adamianisa-
Tvis am uflebis warTmeva, araRiareba da rom igi TavisTavad gamomdinareobs saqar-
Tvelos konstituciaSi ganmtkicebuli demokratiis, samarTlebrivi saxelmwifos, 
socialuri saxelmwifos, xelisuflebis danawilebisa da sxva principebidan4.

amitom saqarTvelos konstituciis 39-e muxli ar unda ganimartos ise, TiTqos 
igi iZleodes saSualebas adamianis nebismier uflebasTan normatiuli aqtis 
konstituciurobis Sesamowmeblad. igi iZleva mxolod im xarvezis Sevsebis saSua-
lebas, rac SesaZlebelia moxdes konstituciaSi adamianis ZiriTadi uflebebis 
reglamentaciisas.

3 konstantine kublaSvili. miT. naSromi, gv. 40.
4 ix. levan izoria, konstantine korkelia, konstantine kublaSvili, giorgi xubua. saqarTvelos konstituciis ko-
mentarebi. adamianis ZiriTadi uflebani da Tavisuflebani. gamomcemloba `meridiani“, Tbilisi, 2005, gv. 334-336.
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sakonstitucio sasamarTlos gansaxilveli uflebamosilebis Sinaarsis sworad 
gansazRvrisaTvis da, Sesabamisad, misi farglebis dasadgenad saWiroa agreTve 
gairkves, romeli normatiuli aqtis konstituciuroba SeiZleba Semowmdes 
sakonstitucio sasamarTlos am uflebamosilebis farglebSi. radganac kanonmde-
beli am SemTxvevaSi ar miuTiTebs normatiuli aqtis romelime saxeobaze, amitom 
masSi unda vigulisxmoT kanoniT gaTvaliswinebuli wesebis Sesabamisad miRebuli 
da moqmedi nebismieri, rogorc sakanonmdeblo, ise kanonqvemdebare normatiuli 
aqti. ra Tqma unda, maTgan unda gamovricxoT saqarTvelos konstitucia da saqar-
Tvelos konstituciuri kanoni, radganac sakonstitucio sasamarTlos gansaxil-
veli uflebamosilebis formulirebisas kanonmdebeli garkveviT miuTiTebs, rom 
sakonstitucio kontrolis obieqti am SemTxvevaSi SeiZleba iyos mxolod is nor-
matiuli aqtebi, romlebic miRebulia saqarTvelos konstituciis meore Tavis sa-
kiTxebTan mimarTebiT da ara Tavad konstituciis meore TavSi mocemuli normebi. 
igive exeba saqarTvelos konstituciur kanonsac, romliTac cvlileba an dama-
teba Sedis saqarTvelos konstituciis meore TavSi. marTalia, esec normatiuli 
aqtia da konstituciis meore Tavis sakiTxebs exeba, magram misi miRebis Semdeg igi 
konstituciis Semadgenel nawilad da konstituciur normebad gadaiqceva. saqar-
Tvelos konstituciis meore Tavis normebi ki, romlebic adgenen adamianis ZiriTad 
uflebebsa da Tavisuflebebs, warmoadgenen sxva normatiuli aqtebis konstitu-
ciurobis Semowmebis kriteriumebs, sazoms, amitom isini ver iqneba sakonstitucio 
sasamarTlos gansjadi.

maSasadame, sakonstitucio kontrolis obieqti sakonstitucio sasamarTlos 
gansaxilveli uflebamosilebis farglebSi SeiZleba iyos nebismieri normatiu-
li samarTlebrivi aqti saqarTvelos konstituciisa da konstituciuri kanonis 
garda.

magram mxolod es gansazRvreba ar aris sakmarisi im normatiuli aqtebis dasadge-
nad, romlebic SeiZleba daeqvemdebaron sakonstitucio sasamarTlo kontrols ada-
mianis uflebaTa dacvis sakiTxebze. normatiuli aqti, amasTanave, unda iyos dadge-
nili wesiT miRebuli da moqmedi. saqarTvelos konstituciiT, `normatiuli aqtebis 
Sesaxeb“ saqarTvelos kanoniTa da sxva sakanonmdeblo aqtebiT dadgenilia norma-
tiuli aqtebis calkeuli saxeobebis momzadebis, miRebis (gamocemis), gamoqveynebis, 
moqmedebis, aRricxvisa da sistematizaciis wesebi. Tu normatiuli aqti miRebulia 
am wesebis moTxovnaTa darRveviT, maSin `normatiuli aqtebis Sesaxeb“ saqarTvelos 
kanonis Tanaxmad, maT iuridiuli Zala ara aqvT (25-e muxlis me-9 punqti). amasTa-
nave, kanoniT dadgenili procedurebis darRveviT miRebuli normatiuli aqti Ta-
visTavad ki ar kargavs iuridiul Zalas, aramed mas ganixilaven da wyveten kanoniT 
gaTvaliswinebuli kompetenturi organoebi, maT Soris sakonstitucio sasamarTlo 
maTi uflebamosilebis farglebSi. saqarTvelos sakonstitucio sasamarTlo am saki-
Txs ZiriTadad wyvets erT-erTi damoukidebeli uflebamosilebis – formaluri 
kontrolis meoxebiT. Tumca `saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ sa-
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qarTvelos organuli kanoni5 am uflebamosilebis ganxorcielebas savaldebulod 
xdis sakonstitucio sasamarTlos zogierTi sxva uflebamosilebis ganxorcielebas-
Tan erTad, maT Soris saqarTvelos konstituciis meore Tavis sakiTxebTan (e.i. ada-
mianis uflebebTan) mimarTebiT miRebuli normatiuli aqtebis konstituciurobis 
ganxilvisas. am kanonis Tanaxmad, adamianis uflebebis Taobaze miRebuli normatiu-
li aqtebis konstituciurobis dadgenisas sakonstitucio sasamarTlo ara mxolod 
amowmebs konstituciasTan misi Sinaarsis Sesabamisobas, aramed agreTve `arkvevs, 
daculia Tu ara saqarTvelos sakanonmdeblo aqtisa da saqarTvelos parlamentis 
dadgenilebis miRebis/gamocemis, xelmoweris, gamoqveynebisa da amoqmedebis konsti-
tuciiT dadgenili wesi“ (26-e muxlis me-2 punqtis `b“ qvepunqti).

aq sagulisxmoa ori garemoeba. erTi, rom am SemTxvevebSi sakonstitucio sasa-
marTlos formaluri kontrolis obieqti SeiZleba iyos ara nebismieri normatiuli 
aqti, aramed mxolod saqarTvelos sakanonmdeblo aqtebi da saqarTvelos parlamen-
tis dadgenilebebi da meore, gansaxilveli uflebamosilebis farglebSi formaluri 
kontrolis ganxorcielebis damatebiTi movaleoba akisria sasamarTlos, sasarCelo 
moTxovnis miuxedavad. ̀ saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTve-
los organuli kanonis 26-e muxlis me-2 punqtis Tanaxmad, sakonstitucio sasamarT-
los mier formaluri kontrolis ganxorcieleba savaldebuloa agreTve misi iseTi 
uflebamosilebebis ganxorcielebisas, rogoricaa abstraqtuli kontroli, saxelm-
wifo organoebs Soris kompetenciis Taobaze davebis gadawyveta, referendumis an 
arCevnebis konstituciurobis Sesaxeb davebis gadawyveta, saerTaSoriso xelSekru-
lebaTa da SeTanxmebaTa konstituciurobis Semowmeba da agreTve normakontroli 
saerTo sasamarTloebis mimarTvis SemTxvevaSi. es is iSviaTi SemTxvevebia, rode-
sac sakonstitucio sasamarTlo Tavisi iniciativiT axorcielebs sakonstitucio 
kontrols.

Cven zemoT aRvniSneT, rom gansaxilveli uflebamosilebis farglebSi, sakonstitu-
cio sasamarTlo, savaldebulo wesiT, axorcielebs agreTve formalur kontrolsac 
mxolod saqarTvelos sakanonmdeblo aqtebisa da saqarTvelos parlamentis dadge-
nilebebis mimarT. rac Seexeba sxva normatiul aqtebs, radgan maTi miRebis/gamoce-
mis, xelmoweris, gamoqveynebisa da amoqmedebis wesebi dadgenilia ara saqarTvelos 
konstituciiT, aramed sxva sakanonmdeblo aqtebiT, maTi Semowmeba SesaZlebelia 
mxolod kanonierebis TvalsazrisiT da, amdenad, saerTo sasamarTloebis, agreTve 
sxva saxelmwifo organoebis uflebamosilebas ganekuTvneba.

Tu normatiuli aqti miRebulia saqarTvelos konstituciiT dadgenili wese-
bis darRveviT da igi, imavdroulad, Tavisi SinaarsiT ar Seesabameba saqarTvelos 
konstituciis meore TaviT aRiarebul adamianis ZiriTad uflebebsa da Tavisufle-
bebs, maSin sakonstitucio sasamarTlo am normatiul aqts (an mis nawils) arakonsti-

5 ix. saqarTvelos konstitucia. kanonmdebloba saqarTvelos sakonstitucio sasamarTlos Sesaxeb, baTumi, 
2010, gv. 67.
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tuciurad da, Sesabamisad, iuridiuli Zalis armqoned cnobs orive safuZvliT. 
xolo, Tu normatiuli aqti ar Seesabameba saqarTvelos konstituciis meore Ta-
viT aRiarebul adamianis uflebebsa da Tavisuflebebs an miRebulia saqarTvelos 
konstituciiT dadgenili wesebis darRveviT, maSin sakonstitucio sasamarTlo am 
normatiul aqts arakonstituciurad da, Sesabamisad, iuridiuli Zalis armqoned 
cnobs erT-erTi zemoaRniSnuli safuZvliT.

sakonstitucio sasamarTlos gansjadi normatiuli aqti unda iyos moqmedi. ter-
mini ̀ moqmedi“ am SemTxvevaSi dakavSirebulia normatiuli aqtis moqmedebasTan dro-
Si, romelsac detalurad aregulirebs `normatiuli aqtebis Sesaxeb“ saqarTvelos 
kanonis meoTxe Tavi. kanonis am TavSi gadmocemuli normebi adgenen normatiuli aq-
tebis ZalaSi Sesvlisa da iuridiuli Zalis dakargvis drosa da pirobebs. moqmedad 
CaiTvleba is normatiuli aqti, romelic ZalaSia Sesuli zemoaRniSnuli kanoniT 
dadgenili wesiT da, amasTanave, ar arsebobs misi Zaladakargulad cnobis kanoniT 
gaTvaliswinebuli pirobebi. sakonstitucio sasamarTlos gansjadi SeiZleba iyos 
mxolod aseTi normatiuli aqti. es moTxovna, romelsac unda pasuxobdes sakonsti-
tucio sasamarTlos gansjadi normatiuli aqti, zogadia da vrceldeba sakonsti-
tucio sasamarTlos uflebamosilebis yvela saxeobis mimarT, romlis farglebSic 
xorcieldeba normakontroli. Tumca saqarTvelos konstituciis meore TaviT aRia-
rebul adamianis ZiriTad uflebebTan da TavisuflebebTan dakavSirebiT miRebuli 
normatiuli aqtebis konstituciurobis Semowmebisas saqarTvelos sakonstitucio 
sasamarTlo kanoniT gaTvaliswinebul SemTxvevaSi ganixilavs agreTve Zaladakar-
gul, e.i. aramoqmed normatiul aqtebsac. es erTaderTi gamonaklisi zogadi wesidan 
dadgenilia `sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis me-13 
muxliT (me-2, me-31 da me-6 punqtebi), romelic exeba im SemTxvevas, rodesac sadavo 
normatiuli aqti gauqmda an Zaladakargulad iqna cnobili sakonstitucio sasa-
marTloSi saqmis ganxilvis dros. normis mixedviT, sakonstitucio sasamarTloSi sa-
qmis ganxilvis momentisaTvis sadavo normatiuli aqtis gauqmeba an Zaladakargulad 
cnoba gamoiwvevs saqmis Sewyvetas. magram, Tu sadavo normatiuli aqti exeba saqar-
Tvelos konstituciis meore TaviT aRiarebul adamianis uflebebsa da Tavisufle-
bebs, maSin sakonstitucio sasamarTlos mier saqmis arsebiTad gansaxilvelad miRe-
bis Semdeg sadavo aqtis gauqmeba an Zaladakargulad cnoba upirobod ar gamoiwvevs 
sakonstitucio sasamarTloSi saqmis Sewyvetas. sakonstitucio sasamarTlo ufleba-
mosilia, gaagrZelos samarTalwarmoeba da gadawyvitos gauqmebuli an Zaladakar-
gulad cnobili sadavo aqtis saqarTvelos konstituciasTan Sesabamisobis sakiTxi 
im SemTxvevaSi, Tu misi gadawyveta gansakuTrebiT mniSvnelovania konstituciuri 
uflebebisa da Tavisuflebebis uzrunvelsayofad (me-13 muxlis me-6 punqti). kanonis 
es sagamonakliso danawesi emsaxureba sakonstitucio sasamarTlos mier adamianis 
uflebebis darRvevis dadgenisa da darRveuli uflebis sxva samarTlebrivi saSua-
lebebiT efeqtiani aRdgenis mizans. 2002 wlis 12 Tebervlamde sakonstitucio sasa-
marTlos Sesaxeb kanonmdeblobaSi aseTi norma ar arsebobda da saqmis ganxilvis mo-
mentisaTvis sadavo aqtis gauqmeba an Zaladakargulad cnoba upirobod, yovelgvari 
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gamonaklisis gareSe, iwvevda sakonstitucio sasamarTloSi saqmis Sewyvetas. aseTi 
wesi garkveulwilad iyo maprovocirebeli sadavo aqtis mimRebi organosaTvis da 
xSir SemTxvevaSi sakonstitucio sasamarTloSi saqmis ganxilvisas xdeboda sadavo 
aqtis gauqmeba an masSi cvlilebis Setana, ris gamoc saqmeze wydeboda warmoeba. 
es, garda imisa, rom laxavda sasamarTlos avtoritets, mosarCeleebs faqtobri-
vad arTmevda darRveuli uflebis sasamarTlo dacvis SesaZleblobas. amitom, Cveni 
azriT, kanonmdebeli sworad moiqca, rodesac gaiTvaliswina sasamarTlo praqtikiT 
gamovlenili es xarvezi da sakanonmdeblo cvlilebiT zemoaRniSnuli gamonaklisi 
dauSva zogadi wesidan6. am sakanonmdeblo novaciis Semdeg sakonstitucio sasamarT-
los praqtika adamianis uflebebis dacvis sferoSi mniSvnelovnad Seicvala.

TvalsaCinoebisaTvis movitanT sakonstitucio sasamarTlos praqtikidan saqmes 
`saqarTvelos moqalaqe salome wereTeli-stivensi saqarTvelos parlamentis wi-
naaRmdeg“ (π2/2/425)7.

saqarTvelos moqalaqe salome wereTeli-stivensi 2006 wlis 9 seqtembers da-
qorwinda aSS-is moqalaqe meTiu raien stivensze. qorwinebis regisraciisaTvis mas 
saqarTvelos samoqalaqo kodeqsis 1118-e muxlis pirveli nawiliT gaTvaliswine-
buli qorwinebis damabrkolebeli garemoebebis ararsebobis cnobasTan erTad mos-
Txoves agreTve samoqalaqo reestris saagentos Tanxmoba, romlis wardgenis sa-
valdebuloba dadgenili iyo ucxoelze daqorwinebis msurveli moqalaqeebisaTvis 
`samoqalaqo aqtebis registraciis Sesaxeb“ saqarTvelos kanonis 44-e muxlis me-5 
punqtiT. aseTi Tanxmobis wardgena aucilebeli iyo, radganac amave kanonis me-20 
muxlis pirveli punqtis `b“ qvepunqtis Sesabamisad, saagentos Tanxmobis ararse-
boba an masze uari gamoiwvevda qorwinebis registraciaze uars. salome wereTel-
stivensma miiRo samoqalaqo reestris saagentos Tanxmoba, raSic mas gadaaxdevines 
saxelmwifo baJi 120 laris odenobiT. mxolod amis Semdeg samoqalaqo reestris 
Sesabamis samsaxurSi SesaZlebeli gaxda misi qorwinebis registracia. qorwinebis 
Semdeg saqarTvelos moqalaqe salome wereTel-stivensma saqarTvelos sakonstitu-
cio sasamarTlos konstituciuri sarCeliT mimarTa, romelSic moiTxovda `samoqa-
laqo aqtebis registraciis Sesaxeb“ saqarTvelos kanonis 44-e muxlis me-5 punqtis 
im debulebis arakonstituciurad cnobas, romliTac ucxoelTan daqorwinebisaTvis 
aucilebeli iyo samoqalaqo reestris saagentos Tanxmoba. mosarCelis azriT, sada-
vo normiT dairRva saqarTvelos konstituciis 36-e muxliT garantirebuli misi 
ufleba qorwinebis Tavisuflebaze.

saqarTvelos sakonstitucio sasaamrTlos meore kolegiam es sarCeli arsebiTad 
gansaxilvelad miiRo 2007 wlis 25 oqtombers. sakonstitucio sasamarTloSi am 
saqmis arsebiTad ganxilvis dros saqarTvelos parlamentma 2008 wlis 21 marts 

6 saqarTvelos sakanonmdeblo macne, 2002 weli, π4, mux. 17.
7 saqarTvelos sakonstitucio sasamarTlo. gadawyvetilebebi, 2008, baTumi, 2009w., gv. 22-33.
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cvlilebebi Seitana `samoqalaqo aqtebis registraciis Sesaxeb“ saqarTvelos ka-
nonSi da sadavo norma gaauqma. miuxedavad amisa, sakonstitucio sasamarTlom ar 
Sewyvita saqme, gaaagrZela misi arsebiTad ganxilva da gamoitana gadawyvetileba, 
romliTac daakmayofila salome wereTeli-stivensis sarCeli. Tavis gadawyvetile-
baSi sakonstitucio sasamarTlom sagangebod aRniSna, rom `sakonstitucio samar-
Talwarmoebis Sesaxeb“ saqarTvelos kanonis me-13 muxlis me-6 punqtis Sesabamisad, 
`sakonstitucio sasamarTlos mier saqmis arsebiTad gansaxilvelad miRebis Semdeg 
sadavo aqtis gauqmeba an Zaladakargulad cnoba ar iwvevs sakonstitucio sasamarT-
loSi saqmis Sewyvetas, Tu igi exeba saqarTvelos konstituciis meore TaviT aRia-
rebul adamianis uflebebsa da Tavisuflebebs“. gamomdinare aqedan, sadavo normis 
gauqmebam ar gamoiwvia saqarTvelos sakonstitucio sasamarTloSi π425 konstitu-
ciuri sarCelis arsebiTi ganxilvis Sewyveta“.

rac Seexeba saqmis arsebiT mxares, sakonstitucio sasamarTlom Tavis gadawyve-
tilebaSi miuTiTa, rom saqarTvelos konstituciis 36-e muxlis pirveli punqti 
uzrunvelyofs yvelasaTvis, maT Soris ucxo saxelmwifos moqalaqisaTvis, qorwi-
nebis Tavisuflebas. dauSvebelia piris iZuleba, daqorwindes da Seqmnas ojaxi. 
aseve, dauSvebelia dabrkolebebis Seqmna saxelmwifos mxridan daqorwinebis msur-
velTaTvis araproporciuli da demokratiuli sazogadoebisaTvis miuRebeli Care-
vis gziT. radganac sadavo normidan ar irkveva, demokratiuli sazogadoebisaTvis 
aucilebel ra legitimur mizans emsaxureboda qorwinebis registraciisaTvis samo-
qalaqo reestris saagentos Tanxmoba, amdenad, sakonstitucio sasamarTlo miiCnevs, 
rom samoqalaqo reestris saagentos Tanxmobis instituti ewinaaRmdegeba saqarTve-
los konstituciis 36-e muxlis pirveli punqtis moTxovnebs da xelyofs mosarCelis 
qorwinebis Tavisuflebas.

gansaxilvel sakiTxTan dakavSirebiT saWirod migvaCnia, xazi gaesvas garemoebebs, 
romelTac, Cveni azriT, principuli mniSvneloba aqvT:

pirveli, sakonstitucio sasamarTlo uflebamosilia, ganixilos gauqmebuli an 
Zaladakargulad cnobili normatiuli aqti mxolod im SemTxvevaSi, Tu normatiuli 
aqti exeba adamianis uflebebsa da misi gauqmeba an Zaladakargulad cnoba moxda 
sakonstitucio sasamarTloSi saqmis arsebiTad gansaxilvelad miRebis, e.i. saoqmo 
Canaweris gamocxadebis Semdeg. sakonstitucio samarTalwarmoebis sxva stadiaze, 
magaliTad, ganmwesrigebeli sxdomis formatSi, sakonstitucio sasamarTlos aseTi 
uflebamosileba ar gaaCnia da igi valdebulia, Sewyvitos saqme.

meore, zemoaRniSnuli wesi moqmedebs ara mxolod maSin, rodesac sakonstitucio 
sasamarTlo piris sarCelis safuZvelze ganixilavs normatiuli aqtebis konstitu-
ciurobas saqarTvelos konstituciis meore TaviT aRiarebul adamianis ZiriTad uf-
lebebTan da TavisuflebebTan mimarTebiT (e.i. sakonstitucio sasamarTlos gansaxil-
veli uflebamosilebis farglebSi), aramed sakonstitucio sasamarTlos yvela sxva 
uflebamosilebis ganxorcielebisas, romelic normakontrolTanaa dakavSirebuli da, 
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amasTanave, sadavo normatiuli aqti exeba saqarTvelos konstituciis meore TaviT 
aRiarebul adamianis uflebebsa da Tavisuflebebs. aseTi daskvnis safuZvels iZleva 
`sakonstitucio samarTalwarmoebis Sesaxeb“ saqarTvelos kanonis me-13 muxlis me-2, 
me-31 da me-6 punqtebis Sinaarsis analizi, saidanac naTlad Cans, rom maTSi gadmoce-
muli sagamonakliso danawesi ar aris dakavSirebuli sakonstitucio sasamarTlos 
uflebamosilebis erT romelime konkretul saxeobasTan. rogorc vxedavT, adamia-
nis uflebaTa dacva sakonstitucio sasamarTloSi sxva uflebamosilebis farglebSic 
aris SesaZlebeli. kanonmdeblobis es danawesi naTlad miuTiTebs konstituciur 
marTlmsajulebaSi adamianis uflebebis dacvis prioritetul mimarTulebaze.

adamianis uflebaTa dacvis sakiTxebze sakonstitucio sasamarTlos uflebamosile-
bis Sinaarsis gadmocemisas saqarTvelos konstituciaSi (89-e muxlis pirveli punqtis 
`v“ qvepunqti) aRniSnulia, rom sakonstitucio sasamarTlo am uflebamosilebas axor-
cielebs `piris“ sarCelis safuZvelze. maSasadame, Cven mier zemoT aRniSnuli norma-
tiuli aqtebi an misi calkeuli normebi SeiZleba iyos sakonstitucio sasamarTlos 
gansjadi am uflebamosilebis farglebSi, Tu saTanado subieqtebi mimarTaven sarCe-
liT mas. Tu vin SeiZleba iyos mosarCele am SemTxvevaSi, amaze pasuxs iZleva `saqar-
Tvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli kanonis 39-e 
muxlis pirveli punqti. kanonis es norma gansazRvravs mosarCeleTa or wres, kerZod:

a) saqarTvelos moqalaqeebi, saqarTveloSi mcxovrebi sxva fizikuri pirebi da 
saqarTvelos iuridiuli pirebi, Tu maT miaCniaT, rom normatiuli aqtiT darRveu-
lia an SesaZlebelia uSualod dairRves saqarTvelos konstituciis meore TaviT 
aRiarebuli maTi uflebani da Tavisuflebani;

b) saqarTvelos saxalxo damcveli, Tu mas miaCnia, rom normatiuli aqtiT darR-
veulia saqarTvelos konstituciis meore TaviT aRiarebuli adamianis uflebani da 
Tavisuflebani. 

rogorc kanonis am normis Sinaarsidan Cans, sakonstitucio sasamarTlosadmi mi-
marTvis subieqtTa pirvel wres miekuTvnebian saqarTveloSi mcxovrebi fizikuri 
pirebi da saqarTveloSi arsebuli iuridiuli pirebi. maT SeuZliaT eWvqveS daaye-
non normatiuli aqtis konstituciuroba da mimarTon sakonstitucio sasamarTlos 
or SemTxvevaSi, kerZod:

1) Tu sadavo normatiuli aqtis moqmedebiT ukve Selaxulia mosarCelis konkre-
tuli ufleba da man uSualod ganicada ziani. aseT SemTxvevaSi, rogorc marTebulad 
miuTiTebs saqarTvelos sakonstitucio sasamarTlo erT-erT saqmeze, `mosarCele 
valdebulia, sasamarTlos warudginos mtkicebulebebi, romlebiTac uflebebSi 
SeWris faqti dadasturdeba“8. `uflebebSi SeWris faqti“ gulisxmobs, rom mosar-

8 `saqarTvelos moqalaqeebi – aleqsandre baramiZe, irakli yandaSvili da komandituri sazogadoeba `androni-
kaSvili, saqsen-altenburgi, baramiZe da partniorebi“ saqarTvelos parlamentis winaaRmdeg, saqarTvelos 
sakonstitucio sasamarTlos pirveli kolegiis ganCineba π1/1/413, Tbilisi, 2007 wlis 1 marti.
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Cele aris im urTierTobebis subieqti, romelsac awesrigebs sadavo normatiuli 
aqti, am aqtis moqmedeba uSualod mas Seexo, masze gavrcelda da Sedegad mohyva misi 
uflebis Selaxva. amis gamo mosarCele, normatiuli aqtis moqmedebis Sedegad, daza-
ralebuli piria. adamianis uflebaTa evropuli konvencia aseT pirs `msxverplad“ 
miiCnevs. adamianis uflebaTa evropuli sasamarTlosadmi mimarTvis subieqtTa wris 
gansazRvrisas adamianis uflebaTa evropuli konvenciis 34-e muxlSi amasTan dakav-
SirebiT naTqvamia: `sasamarTlos SeuZlia miiRos ganacxadebi nebismieri fizikuri 
pirisagan, arasamTavrobo organizaciisagan an calkeul pirTa jgufisagan, romle-
bic amtkiceben, rom isini arian erT-erTi maRali xelSemkvreli mxaris mier konven-
ciiT an misi oqmebiT gaTvaliswinebuli uflebebis darRvevis msxverplni“9.

msxverplis magaliTia mosarCele Cven mier zemoT moyvanili saqmidan `saqarTve-
los moqalaqe salome wereTeli-stivensi saqarTvelos parlamentis winaaRmdeg“. 
salome wereTel-stivensma uSualod ganicada sadavo normebis moqmedeba, radganac 
man iqorwina swored am normebis moTxovnaTa Sesabamisad, romlebmac demokratiuli 
sazogadoebisaTvis miuRebeli, saxelmwifos mxridan araproporciuli Carevis gziT 
Selaxa konstituciiT garantirebuli misi qorwinebis Tavisufleba.

2) adamianis uflebaTa dacvis mizniT, pirs SeuZlia mimarTos sakonstitucio sasa-
marTlos ara mxolod maSin, rodesac ukve darRveulia misi uflebebi da, amde-
nad, isini `uflebebis darRvevis msxverpls“ warmoadgenen, aramed im SemTxvevaSic, 
rodesac SesaZlebelia, uSualod dairRves saqarTvelos konstituciis meore TaviT 
aRiarebuli misi uflebebi da Tavisuflebebi. es is SemTxvevebia, rodesac sadavo 
normatiuli aqti (an norma) pirs jer ar Sexebia, anu jerjerobiT mas ar ganucdia 
sadavo normiT gaTvaliswinebuli wesebis zemoqmedeba, magram arsebobs mometebuli 
riski imisa, rom piri usaTuod gaxdeba uflebaTa darRvevis uSualo obieqti. iuri-
diul literaturaSi aseT pirebs `potenciur msxverplsac“ uwodeben10.

`potenciuri msxverpli“ unda ganvasxvaoT im pirebisagan, romlebic cdiloben e.w. 
actio popularis ganxorcielebas, e.i. sadavod xdian normatiul aqts (an mis nawils) 
mxolod imitom, rom igi in abstracto arRvevs konstituciiT garantirebul adamianis 
uflebebs. actio popularis Cveni kanonmdeblobiT, iseve rogorc evropuli konvenciiT, 
dauSvebelia. sakonstitucio sasamarTlosadmi mimarTvis subieqti – am SemTxvevaSi 
piri, unda iyos uflebebis darRvevis msxverpli an potenciuri msxverpli. Tu vin 
SeiZleba CaiTvalos potenciur msxverplad, amis Taobaze orientirebs iZleva ada-
mianis uflebaTa evropuli sasamarTlos precedentuli samarTali da saqarTvelos 
sakonstitucio sasamarTlos praqtika.

9 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia. romi, 1950 wlis 4 noemberi. krebuli: 
adamianis uflebaTa sferoSi ZiriTadi saerTaSoriso samarTlebrivi aqtebis krebuli. `saxalxo damcvelis 
biblioTeka“, Tbilisi, 2008w., meore nawili, gv. 7–30.
10 ix. Микеле де Сальвиа. Прецеденты Европейского суда по правам человека. Руководящие принципы судебной практики, 
относящейся к Европейской конвенции о защите прав человека и основных свобод. Судебная практика с 1960 по 2002 г. – СПБ.: 
Издательство “Юридический центр Пресс“, 2004, с. 806.
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adamianis uflebaTa evropuli sasamarTlos azriT, `mxolod gansakuTrebul 
garemoebebSi momavali darRvevis riskma SesaZlebelia individualur ganmcxade-
bels mianiWos `sxverplis“ xarisxi im pirobiT, Tuki igi warmoadgens gonivrul 
da damajerebel mosazrebebs piradad mis mimarT darRvevis SesaZlo realizaciis 
Sesaxeb“11. amasTan dakavSirebiT, precedentul samarTalSi sagangebod aris aRniS-
nuli, rom `kanoni SesaZlebelia TavisTavad arRvevdes calkeul pirTa uflebebs, 
Tuki isini ganicdian mis moqmedebas maSinac ki, rodesac ar arsebobs misi Sefarde-
bis konkretuli zomebi“12. precedentuli samarTlis mixedviT, es is SemTxvevebia, 
rodesac kanonmdebeli adgens, magaliTad, saidumlo, farul zomebs (satelefono 
mosmenebi, saidumlo dosieebis Seqmna). am SemTxvevebSi ar aris aucilebeli, pirma 
daamtkicos, rom es zomebi namdvilad iyo gamoyenebuli mis mimarT. precedentuli 
samarTlis mixedviT, igi mainc CaiTvleba uflebaTa darRvevis msxverplad2. adamia-
nis uflebaTa evropuli sasamarTlos zemoaRniSnuli precedentebi srulad aris 
gaziarebuli saqarTvelos sakonstitucio sasamarTlos praqtikaSi. amis erT-erTi 
naTeli magaliTia saqme `saqarTvelos axalgazrda iuristTa asociacia da saqar-
Tvelos moqalaqe – ekaterine lomTaTiZe saqarTvelos parlamentis winaaRmdeg“ 
(π1/3/407)13. 

am saqmeze mosarCeleebi moiTxovdnen `operatiul-samZebro saqmianobis Sesaxeb“ 
saqarTvelos kanonis im debulebis arakonstituciurad cnobas, romelic saqarTve-
los konstituciis me-20 muxlis (piradi cxovrebis xelSeuxeblobis ufleba) moTxo-
vnebisagan gansxvavebiT, iTvaliswinebda satelefono da sxva saxis teqnikuri saSua-
lebebiT warmoebuli Setyobinebis saidumloebis SezRudvis damatebiT safuZvlebs.

kanoniT gaTvaliswinebuli am zomebis (satelefono mosmena da sxv.) faruli da 
saidumlo xasiaTidan gamomdinare, sakonstitucio sasamarTlos pirvelma kolegiam 
es konstituciuri sarCeli ise miiRo arsebiTad gansaxilvelad da daakmayofila 
sasarCelo moTxovna, rom mosarCeleebisagan ar mouTxovia maTi satelefono da 
sxva saxis teqnikuri saSualebebiT warmoebuli Setyobinebebis xelSeuxeblobis 
uflebaSi saxelmwifos Carevis konkretuli faqtebis warmodgena. sakonstitucio 
sasamarTlom mosarCeleebi, Cveni azriT, savsebiT sworad miiCnia sakonstitucio 
sasamarTlosadmi mimarTvis saTanado subieqtebad, ufro zustad ki – uflebaTa 
darRvevis potenciur msxverplad, Tumca sasamarTlos amaze sagangebod yuradRe-
ba ar gaumaxvilebia. samagierod, sxva saqmeze miRebul ganCinebaSi sakonstitucio 
sasamarTlom samagaliTod moiyvana zemoaRniSnuli saqme da xazgasmiT aRniSna, rom 
saqmeze `saqarTvelos axlagazrda iuristTa asociacia da saqarTvelos moqalaqe 
– ekaterine lomTaTiZe saqarTvelos parlamentis winaaRmdeg“ sarCeli arsebiTad 
gansaxilvelad miRebul iqna, radgan sadavo normis Sinaarsidan gamomdinare, mosar-

11 ix. Микеле де Сальвиа, miT.naSromi, gv. 804.
12 iqve, gv. 809. 
13 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi, 2006-2007, baTumi, 2009 w., gv. 258-288.
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CelisaTvis SeuZlebeli iyo ara mxolod uflebis SesaZlo darRvevis, aramed ukve 
darRveuli uflebis faqtzec konkretuli da utyuari mtkicebulebebis warmodgena. 
imavdroulad, maRali iyo albaToba, rom mosarCele sadavo normiT gaTvaliswine-
buli urTierTobebis monawile gamxdariyo14.

am saqmeze miRebuli ganCineba imiTac aris sagulisxmo, rom masSi konkretul saq-
mesTan dakavSirebiT, romelic TavisTavad sainteresoa Cven mier gansaxilvel saki-
TxTan mimarTebiT, sakonstitucio sasamarTlo Seecada, Camoeyalibebina `potenciu-
ri msxverplis“ gansazRvrebis standartebi. 

saqmis Sinaarsi SemdegSi mdgomareobda: konstituciuri sarCelis avtorebi moi-
Txovdnen sakonstitucio sasamarTlosagan, arakonstituciurad ecno `saqarTvelos 
samoqalaqo saproceso kodeqsis“ da `saxelmwifo baJis Sesaxeb“ saqarTvelos kano-
nis is normebi, romelTa safuZvelzec, sasamarTlosadmi mimarTvisaTvis saxelmwifo 
baJis odenoba gaizarda, rac, maTi azriT, laxavda saqarTvelos konstituciis 42-e 
muxliT garantirebul sasamarTlosadmi mimarTvis uflebas. mosarCeleTa azriT, 
TavisTavad, baJis arseboba ar warmoadgens uflebis SezRudvas, Tumca baJis sidi-
dem, maT Soris baJis maqsimalurma odenobam, SesaZloa SezRudos sasamarTlosadmi 
mimarTvis SesaZlebloba. sakonstitucio sasamarTlom amasTan dakavSirebiT gan-
marta `saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ saqarTvelos organuli 
kanonis 39-e muxlis pirveli punqtis `a“ qvepunqtis is debuleba, romelic pirebs 
aZlevs uflebas, mimarTon sakonstitucio sasamarTlos, Tu maT miaCniaT, rom sadavo 
normiT `SesaZlebelia uSualod dairRves konstituciis meore TaviT aRiarebuli 
maTi uflebani da Tavisuflebani“ (e.w. `potenciuri msxverpli“). aseT SemTxvevebSi 
sakonstitucio sasamarTlos azriT: 

a) sasamarTlom unda Seiswavlos is mtkicebulebebi, romlebiTac dasturdeba, rom 
mosarCele sadavo normiT gaTvaliswinebuli urTierTobebis monawile ganWvretad 
momavalSi aucileblad gaxdeba. es ki SesaZlebelia im SemTxvevaSi, roca arsebobs 
pirdapiri kavSiri sadavo normatiul aqtsa da mosarCelis uflebebs Soris; 

b) calkeul SemTxvevaSi, mosarCelisa da sadavo normis kavSir-urTierToba da 
uflebis SezRudvis SesaZlebloba sasamarTlom SeiZleba maSinac Seafasos, Tu kon-
kretuli mtkicebulebebis warmodgena obieqturad SeuZlebelia, uflebebis darR-
vevis SesaZlebloba sadavo normis Sinaarsidan aSkarad gamomdinareobs da eWvgare-
Sea, rom mosarCele uflebis darRvevis safrTxis pirispir SeiZleba aRmoCndes“. 

am saqmeze gamotanil ganCinebaSi sakonstitucio sasamarTlom miuTiTa, rom `arc 
sasarCelo gancxadebaSi da arc ganmwesrigebel sxdomaze mosarCeleebs ar dausa-
buTebiaT, rom sadavo aqtis moqmedebis Sedegad isini uflebis darRvevis SesaZle-

14 `saqarTvelos moqalaqeebi – aleqsandre baramiZe, irakli yandaSvili da komandituri sazogadoeba `androni-
kaSvili, saqsen-altenburgi, baramiZe da partniorebi“ saqarTvelos parlamentis winaaRmdeg“. saqarTvelos 
sakonstitucio sasamarTlos pirveli kolegiis ganCineba π1/1/413, Tbilisi, 2007 wlis 1 marti.
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blobis pirispir aRmoCndebodnen. mosarCeleebi zogadad sasamarTlosaTvis mimar-
Tvis uflebis, maT Soris, sakuTriv maTi uflebebis darRvevis mxolod abstraqtul 
SesaZleblobaze saubroben... Tavad mosarCeleebi axlo momavalSi sasamarTlosaTvis 
mimarTvas ar gegmavdnen... maT konstituciuri sarCeli Semotanili aqvT, rogorc 
advokatebs“. am garemoebebze dayrdnobiT da sakonstitucio sasamarTlos mier Ca-
moyalibebuli zemoaRniSnuli kriteriumebis gaTvaliswinebiT, sakonstitucio sasa-
marTlom mosarCeleebi ar miiCnia uflebaTa darRvevis `potenciur msxverplad“ da 
maTi konstituciuri sarCeli ar miiRo arsebiTad gansaxilvelad15. 

aRsaniSnavia, rom uflebaTa darRvevis ̀ potenciuri msxverplis“ instituti saqar-
Tvelos sakonstitucio sasamarTlos Sesaxeb kanonmdeblobaSi 2002 wlis 12 Teber-
vals ganxorcielebuli sakanonmdeblo cvlilebebis Sedegad gaCnda16. es udavod 
wingadadgmuli nabiji iyo adamianis uflebebis sasamarTlo wesiT dacvis Semd-
gomi srulyofis saqmeSi. am da agreTve sxva sakanonmdeblo novaciam kidev ufro 
daaaxlova saqarTvelos kanonmdebloba evropul samarTalTan da ganapiroba ada-
mianis uflebaTa evropuli sasamarTlos precedentuli samarTlis farTod gamoye-
neba nacionalur konstituciur marTlmsajulebaSi17.

Cven ukve aRvniSneT, rom sakonstitucio sasamarTlos gansaxilveli uflebamo-
silebis ganxorcieleba SesaZlebelia agreTve saqarTvelos saxalxo damcvelis 
sarCelis safuZvelze. saqarTvelos saxalxo damcveli saqarTvelos konstituciiT 
gaTvaliswinebuli Tanamdebobis piria, romelic saqarTvelos teritoriaze zedamxe-
dvelobas uwevs adamianis uflebaTa da TavisuflebaTa dacvas. igi uflebamosilia, 
gamoavlinos adamianis uflebaTa da TavisuflebaTa darRvevis faqtebi da Seatyo-
binos amis Sesaxeb Sesabamis organoebsa Tu pirebs (saqarTvelos konstituciis 43-e 
muxlis pirveli da me-2 punqtebi). saxalxo damcvelis aseTi statusidan gamomdi-
nare, agreTve saqarTvelos konstituciis 89-e muxlis pirveli punqtis debulebis 
gaTvaliswinebiT, savsebiT gasagebia, rom `saqarTvelos sakonstitucio sasamarT-
los Sesaxeb“ saqarTvelos organuli kanoni (39-e muxlis pirveli punqtis `b“ qve-
punqti) da `saxalxo damcvelis Sesaxeb“ saqarTvelos organuli kanoni (21-e muxlis 
`i“ qvepunqti) mas aniWeben uflebamosilebas, konstituciuri sarCeliT mimarTos 
sakonstitucio sasamarTlos, Tu miaCnia, rom normatiuli aqtiT (an misi calkeuli 
normebiT) darRveulia saqarTvelos konstituciis meore TaviT aRiarebuli adamia-
nis uflebani da Tavisuflebani. 

15 ix. agreTve `saqarTvelos moqalaqeebi vaxtang menabde da irakli buTbaia saqarTvelos parlamentis winaaR-
mdeg“. saqarTvelos sakonstitucio sasamarTlos pirveli kolegiis ganCineba π1/5/424, baTumi, 2007 wlis 9 
oqtomberi. 
16 saqarTvelos sakanonmdeblo macne , 2002 weli, π4, mux. 14.
17 am sakiTxTan dakavSirebiT ix. laSa WeliZe. saqarTvelos sakonstitucio da saerTo sasamarTloebis mier 
adamianis uflebaTa evropuli konvenciisa da strasburgis sasamarTlos precedentuli samarTlis gamoyenebis 
sasamarTlo praqtika. adamianis uflebaTa dacvis evropuli da erovnuli sistemebi. statiaTa krebuli (redaq-
tori k. korkelia), Tbilisi, 2007, gv. 140-223.
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aRniSnuli sakanonmdeblo debulebis azridan gamomdinare, gasaTvaliswinebelia 
ramdenime garemoeba. kerZod, saxalxo damcvelma sakonstitucio sasamarTloSi SeiZ-
leba sadavod gaxados mxolod is normatiuli aqti, romelic aregulirebs saqarTve-
los konstituciis meore TaviT aRiarebul adamianis uflebebsa da Tavisuflebebs. 
amasTanave, saxalxo damcvelma unda miuTiTos, Tu raSi gamoixateba sadavo norma-
tiuli aqtis winaaRmdegoba saqarTvelos konstituciis meore TaviT aRiarebul 
adamianis ZiriTad uflebebTan da TavisuflebebTan mimarTebiT, Tumca amisaTvis 
mas ar moeTxoveba gasaCivrebuli normatiuli aqtiT adamianis uflebaTa darRvevis 
konkretuli faqtebis moxmoba. saxalxo damcvels SeuZlia, sakonstitucio sasamarT-
los mimarTos normatiuli aqtis (an misi nawilis) konstituciurobis Semowmebis 
moTxovniT Tundac im safuZvliT, rom igi, misi azriT, in abstracto arRvevs konstitu-
ciiT garantirebul adamianis uflebebs. magaliTad, saqarTvelos saxalxo damcvel-
ma 2002 wlis 20 ivniss konstituciuri sarCeliT mimarTa saqarTvelos sakonstitu-
cio sasamarTlos da moiTxova saqarTvelos sisxlis samarTlis saproceso kodeqsis 
162-e muxlis me-7 nawilisa da 406-e muxlis me-4 nawilis arakonstituciurad cnoba 
saqarTvelos konstituciis me-18 muxlis me-6 punqtis im debulebasTan mimarTebiT, 
romlis Tanaxmadac braldebulis winaswari patimrobis vada ar unda aRematebodes 
9 Tves. saqarTvelos konstituciisagan gansxvavebiT, sadavo normebiT daSvebuli 
iyo braldebulis cxraTvian vadaze meti xniT winaswari patimrobis SesaZlebloba, 
radganac am normebis mixedviT, patimrobis rogorc aRkveTis RonisZiebis vadis 
gamoTvlisas braldebulisa da misi damcvelis mier sisxlis samarTlis saqmis ma-
salebis gacnobis dro mxedvelobaSi ar miiReboda. sakonstitucio sasamarTlom, 
Tavisi gadawyvetilebiT, daakmayofila saxalxo damcvelis konstituciuri sarCeli 
da arakonstituciurad cno sisxlis samarTlis kodeqsis sadavo normebi18. am saq-
meze saxalxo damcveli sasarCelo moTxovnis dasasabuTeblad mxolod abstraqtuli 
msjelobiT Semoifargla da mas sadavo normebiT adamianis konstituciuri uflebis 
darRvevis arc erTi konkretuli faqti ar aRuniSnavs.

18 `saqarTvelos saxalxo damcveli saqarTvelos parlamentis winaaRmdeg“ π1/5/193, 2003 wlis 16 dekemberi. 
saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi. 2003, Tbilisi, gv. 166-170.
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TavisuflebaSemzRudveli 
saproceso iZulebis RonisZiebebis 
gamoyenebis saerTaSoriso-
samarTlebrivi standartebi

lali fafiaSvili 

saqarTvelos sakonstitucio sasamarTlos wevri,  

Tbilisis saxelmwifo universitetis sisxlis samarTlis  

procesis asocirebuli profesori.

pirovnuli Tavisuflebis uflebis deklarireba sirTules  

ar warmoadgens da, rogorc wesi, misi sikeTe mcirea.  

WeSmarit sirTules misi aRsrulebis uzrunvelyofa warmoadgens1

erTiani evropuli sakanonmdeblo sivrcis da samarTlebrivi sistemebis daaxloe-
bis pirobebSi gansakuTrebul mniSvnelobas iZens qarTul saproceso kanonmde-
blobaSi evropuli standartebis pirdapiri moqmedebis da strasburgis preceden-
tul samarTalTan erovnuli sasamarTlo da sagamoZiebo praqtikis Sesabamisobis 
uzrunvelyofa. saqarTvelos konstituciis me-6 da me-7 muxlebi ara marto aRiare-
ben saerTaSoriso aqtebis pirdapiri moqmedebis princips Cvens teritoriaze, ara-
med avaldebuleben saxelmwifos, uzrunvelyos am Tavisuflebis realizaciisaTvis 
jerovani garantiebis arseboba.

ss procesSi adamianis uflebaTa dacvis mdgomareobis SefasebisaTvis erT-erT 
umniSvnelovanes instituts pirovnebis Tavisuflebis SemzRudveli saproceso iZu-

1 A.V. Dicey, Law and the Constitution, 10th edn. by E.C.S.Wade, 1959, 221.
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lebis RonisZiebebis sakanonmdeblo reglamentacia da gamoyenebis praqtika war-
moadgens da es ara marto imitom, rom pirovnebis Tavisuflebis da usafrTxoebis 
efeqtiani uzrunvelyofis gareSe sxva danarCeni uflebebis dacva iluziaa2, ara 
marto imitom, rom misi SezRudva imavdroulad iwvevs masTan dakavSirebuli bevri 
sxva uflebis SezRudvasac (mag., gaerTianebis, gadaadgilebis, Sekrebis da a.S)3, SeuZ-
lia pirdapir SeuSalos xeli konvenciiT garantirebuli bevri uflebis ganxor-
cielebas – ojaxuri da piradi cxovrebis xelSeuxeblobis uflebis SezRudvidan 
sakuTari azris gamoxatvis Tavisuflebamde4, aramed imitom, rom dapatimreba gark-
veulwilad laxavs erTdroulad udanaSaulobis prezumfciis da SejibrebiTobis 
principebs, arTulebs braldebulis mier dacvis jerovnad ganxorcielebas piradad 
Tu advokatis meSveobiT5. 

saqarTvelos sssk me-5 muxli aRiarebs pirovnebis Tavisuflebis prezumfcias, 
xolo sssk, romelic emyareba adamianis uflebaTa dacvis saerTaSoriso samarTlis 
ZiriTad principebsa da debulebebs, amkvidrebs ss procesSi Tavisuflebis SezRud-
vis saerTaSoriso samarTliT dadgenil standartebs da kriteriumebs, maT Soris 
konvenciiT gaTvaliswinebul iseT cnebebs, rogorebicaa dasabuTebuli varaudi, 
Tavisuflebis SezRudvis vadis gonivruloba da swrafi marTlmsajulebis principi. 

magram erTia erovnul konstituciebSi kargad Camoyalibebuli pirovnuli Tavi-
suflebis uzrunvelmyofeli garantiebis gaTvaliswineba da meorea samarTlebrivi 
sistemis mier, sasamarTloebis meSveobiT, drouli da efeqtiani dacvis ganxor-
cieleba saxelmwifo xelisuflebis nebismieri organos mier piris Tavisuflebis 
SezRudvis faqtze6. swored amitom, winamdebare kvlevis mizania ss procesSi evro-
puli standartebis realizaciasTan dakavSirebuli Teoriuli da praqtikuli pro-
blemebis da sirTuleebis gamovlena da amis safuZvelze konkretuli rekomendacie-
bis da winadadebebis SemuSaveba, romlebic mimarTuli iqneba procesis monawileTa 
uflebebis dacvis damatebiTi garantiebis Seqmnis da procesSi maTi aqtiurobis 
amaRlebisken 7.

2 Human Rights in Administration of Justice: a Manual on Human Rights for Judges, Prosecutors and Lawyers, UNITED NATIONS, New York 
and Geneva, 2003 p. 161.
3 Ovey & White, The European Convention on Human Rights, Oxford university Press, 3rd ed, 2002, p. 138, Y. Aydin, The delimination of 
the scope of one of the guarantees of personal security set out in the European Convention on Human Rights, 3, http://www.justice.gov.
tr/e-journal/pdf/Right_Liberty%20.pdf.
4 Aksoy v Turkey, [App 21987/93] Judgment of 18.12.1996 (1997), 23 EHRR 553 para 76.
5 Dr. Richard Vogler, The Right to Liberty and Security under ECHR and International Law: Arrest: Pre-Trial Detention: Bail and Time Limits, 
Summer School on Constitutional and Human Rights Law, 9th July 2010.
6 M. W. Janis, r. S. Kay, A.W. Bradley, European Human Rights Law, Text and materials, third ed. 2008,690.
7 naSromis kvlevis sagans ar warmoadgens arc konvenciiT gaTvaliswinebuli Tavisuflebis SezRudvis le-
gitimuroba terorizmis da saxelmwifos winaaRmdeg mimarTul danaSaulTa gamoZiebisas an spec.subieqtebis 
mimarT da arc saq. sssk-iT gaTvaliswinebuli Tavisuflebis SezRudvis iseT saxeebTan mimarTebiT, rogoricaa 
saeqstradicio an sagiravno patimroba, moyvana, stacionaruli samedicino gamokvlevisaTvis pirebis moTavse-
ba Sesabamis dawesebulebaSi, Cxrekis mimdinareobisas Cxrekis obieqtSi myofi pirebisaTvis sagamoZiebo moq-
medebis dasrulebamde misi datovebis uflebis SezRudva da a.S. iseve rogorc arc Habeas corpus procedurebis 
ganxilva.
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RonisZiebebis gamoyenebis saerTaSoriso-samarTlebrivi standartebi

dapatimrebis gamoyenebis wina pirobebi

`pirovnebis dacvis ufleba ufro mets gulisxmobs, vidre saxelmwifo organoe-
bis mier pirovnebis fizikuri Tavisuflebis dacva... vinaidan safrTxis qveS dgeba 
rogorc pirovnebis Tavisufleba, aseve piradi usafrTxoeba8... usafrTxoebis cneba 
aiZulebs Sesabamis saxelmwifo organoebs, daicvan kanonis uzenaesobis principi da 
samarTlebrivi dacvis sxva elementaruli wesebi, rodesac pirovnebis Tavisuflebaa 
sasworze“9. swored amitom, miuxedavad imisa, rom adamianis Tavisufleba ar aris ab-
soluturi10 ufleba, kanonmdebloba adgens dakavebis da dapatimrebis SesaZleblo-
bas mxolod kanonmdeblobiT mkafiod gaweril SemTxvevebsa da wesiT, dRis wesrigSi 
ayenebs Tavisuflebis, usafrTxoebis da samarTlianobis rigiTi moqalaqeebisaTvis 
xelSesaxeobis uzrunvelyofis aucileblobas11 da krZalavs piris mier sakuTari ne-
biT am uflebaze uaris Tqmas12. konvenciis me-5 (3) muxli uflebas aniWebs pirs iyos 
Tavisufali winaswari gamoZiebis periodSi, mosalodneli patimrobis vadis xangrZ-
livobis miuxedavad, da ar iTvaliswinebs winaswari upirobo dapatimrebis SesaZ-
leblobas dakavebis xangrZlivobis simciris SemTxvevaSic ki13, vinaidan prezumfcia 
yovelTvis gaTavisuflebis sasargeblod arsebobs14. prezumfcia Tavisuflebis sa-
sargeblod ki moicavs aRkveTis RonisZiebad dapatimrebis gamoyenebis SemTxvevebis 
da xangrZlivobis marTlmsajulebis ganxorcielebis interesebTan SesabamisobaSi 
myof minimumamde dayvanis aucileblobas15 da braldebulis dapatimrebas mxolod 

8 giorgi nikolaiSvili saqarTvelos winaaRmdeg (ganacxadi π37048/04), 13.01.2009wlis ganCineba §53; kurti 
TurqeTis winaaRmdeg 1998 wlis 25 maisis sasamarTlo procesi, gadawyvetilebaTa da ganCinebaTa krebuli, 
1998, III, § 123.
9 giorgi nikolaiSvili saqarTvelos winaaRmdeg (ganacxadi π37048/04), 13.01.2009wlis ganCineba par.52; kurti 
TurqeTis winaaRmdeg 1998 wlis 25 maisis sasamarTlo procesi, gadawyvetilebaTa da ganCinebaTa krebuli, 
1998- III, §§ 122-123.
10 M. W. Janis, r. S. Kay, A.W. Bradley, European Human Rights law, Text and materials, third ed. 2008,608.
11 Draft Multi-annual programme for an area of Freedom, Security and Justice serving the citizen (The Stockholm programme) Brussels, 
16.10.2009, N 14449/09, JAI 679, 9, para 2.4, ix. aseve Mar Jimeno-Bulnes, Towards Common Standards on Rights of Suspected and 
Accused persons in Criminal Proceedings in the EU?, February 2010, CEPS,2010, 2; Попков Н.В. – Задержание подозреваемого и обви-
няемого как вид государственного принуждения, автореферат диссертации, Нижний Новгород, 2007, 1. ix. Resolution of the EU 
Council of 30.11.2009 on a Roadmap for strengthening procedural rights of suspected or accused persons in criminal proceedings, Official 
Journal C 295, 4.12.2009, p. 1-3; Proposal for a Framework Decision on certain procedural rights in criminal proceedings throughout the 
European Union,COM (2004) 328, 28.04.2004.
12 De Wilde,Ooms and Versyp v. Belgium, 18.06.1971, par. 65; Winterwerp v. the Netherlands, 24.10.1979, par.37.
13 ix. belCevi bulgareTis winaaRmdeg, π 39270/98, § 82, 08.04.2004w. § 82; facuria saqarTvelos winaaRmdeg, №. 
30779/04, § 66,2007 wlis 6 noemberi, § 66.
14 giorgi nikolaiSvili saqarTvelos winaaRmdeg (ganacxadi π37048/04), 13.01.2009wlis ganCineba par.75; ix. 
aseve facuria saqarTvelos winaaRmdeg, №. 30779/04, § 66-67, 2007 wlis 6 noemberi, makkei gaerTianebuli samefos 
winaaRmdeg [GC], π 543/03, § 41.
15 samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis me–9 muxlis me–3 punqtis Tanaxmad 
„sasamarTlo garCevis molodinSi piris dakaveba saerTo wesi ar unda gaxdes, magram maTi ganTavisufleba 
SeiZleba damokidebuli iyos sasamarTloSi gamocxadebis, sasamarTlo garCevis yvela stadiaSi gamocxadebis 
da saWiroebis SemTxvevaSi, ganaCenis aRsasruleblad gamocxadebis garantiebis wardgenaze“. aRniSnuli muxlis 
ganmarteba mocemulia e.w. tokios wesebSi, romlis Tanaxmad, samarTaldarRvevis simZimesTan da xasiaTTan 
ufro meti Sesabamisobis uzrunvelyofis mizniT, aseve braldebulis pirovnebis, da dapatimrebis gaumarTle-
blad gamoyenebisagan sazogadoebis dacvis interesebis gaTvaliswinebiT sisxlis samarTlis marTlmsajulebis 
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im SemTxvevaSi, Tu arsebobs WeSmariti sajaro interesi, romelsac udanaSaulobis 
prezumfciis miuxedavad SeuZlia gadaswonos pirovnebis Tavisuflebis moTxovna16. 
aseT garemoebad miiCneva mimalvis, mtkicebulebebis ganadgurebis, marTlmsajule-
bis ganxorcielebisTvis xelis SeSlis, sazogadoebisaTvis aSkara da mniSvnelovani 
safrTxe, romlis ganeitraleba sxvagvarad SeuZlebelia17. 

magram, vinaidan Tavisuflebis SezRudvis gamoyenebisas adgili aqvs kanonmdeblo-
biT daculi ori sikeTis – piris Tavisuflebis da danaSaulis gaxsnis saxelmwifos 
legitimuri interesis dapirispirebas, saq. sssk 12.4 muxlis Tanaxmad, danaSaulis 
gaxsnis legitimur interess gadawonis saqarTvelos konstituciis me-18 muxliT 
daculi sikeTe. swored amitom, sssk dakavebis/dapatimrebis gamoyenebis SesaZle-
blobas iTvaliswinebs mxolod im SemTxvevaSi, rodesac arsebobs dasabuTebuli 
varaudi piris mier danaSaulis Cadenis da misi Tavisuflebis SezRudvis gareSe 
marTlmsajulebis ganxorcielebisaTvis safrTxis Seqmnis Taobaze da es erTaderTi 
saSualebaa, rom Tavidan iqnes acilebuli: 

a) braldebulis mimalva da mis mier marTlmsajulebis ganxorcielebisaTvis 
xelis SeSla;
b) braldebulis mier mtkicebulebaTa mopovebisaTvis xelis SeSla;
g) braldebulis mier axali danaSaulis Cadena [muxli 205.1].

espaneTis sakonstitucio sasamarTlo aRniSnavs, rom dapatimrebis gamoyeneba 
unda eqvemdebarebodes mkacr aucileblobas da subsidiarobis principis pativisce-
mas, rac gulisxmobs mis ara mxolod efeqtianobas, aramed mis nacvlad sxva naklebad 
mkacri RonisZiebis gamoyenebis uSedegobasac. ufro metic, es RonisZieba unda iyos 
proporciuli, droebiTi, eqvemdebarebodes gadasinjvas viTarebis Secvlis SemTxve-
vaSi, gansazRvruli unda iyos misi maqsimaluri xangrZlivoba da im samarTaldarR-
vevis simZime, romelTan dakavSirebiTac xdeba misi gamoyeneba an romlis Cadenis 
Tavidan acilebisken aris igi mimarTuli. rac Seexeba miznebs, igi mimarTuli unda 
iyos marTlmsajulebis ganxorcielebis, ganaCenis aRsrulebisaTvis xelis SeSlis da 
recidivis safrTxis Tavidan asacileblad. dauSvebelia misi gamoyeneba dasjis, sas-
jelis winaswar uzrunvelyofis an, Tundac gamoZiebis miznebis xelSewyobisTvis18.

sistema unda iTvaliswinebdes rogorc sasamarTlomde, aseve sasamarTlo ganxilvis Semdgomi im zomebis far-
To arCevans, rac ar aris dakavSirebuli dapatimrebasTan [ix. muxli 2.3]. ix. magaliTad aseve Recommendation 
No. R(99)22 of the Committee of Ministers concerning prison overcrowding and prison population inflation, adopted by the Committee 
of Ministers on 30.09.1999 at the 681st meeting of the Minister’s Deputies, par.11Wafa Shah, overview of case studies relating to pre-
trial detention,Fair Trials International- march 2009, submission to the directorate- General for Freedom Justice and Security of the 
Euroopean Commission on Issues relating to Pre-trial Detention, 6.
16 J.G. v. Poland, No. 36258/97, Judgment of 6 April 2004, paras. 50 and 56; Labita v Italy, Appl. No. 26772/95,0 6.04. 2000.para 152., 
Punzelt v the Czech Republic, 25.04. 2000 (2001).
17 ix. Van Alphen v. the Netherlands (305/1988), 23 July 1990, Report of the HRC Vol Ii, (A/45/40), 1990, at115, ix. aseve tokios 
wesebi, punqti 6.1,6.2.
18 ESP-1995-2-025 a) Spain / b) Constitutional Court / c) Second Chamber / d) 26-07-1995 / e) 128/1995 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 22.08.1995 / h) .
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amdenad, saproceso iZulebis RonisZiebis saxiT Tavisuflebis SezRudvis gamoye-
neba unda warmoadgendes gamonakliss da gamoiyenebodes mxolod im SemTxvevaSi, 
rodesac saproceso iZulebis RonisZiebis miznis miRweva aRkveTis sxva saxis Ronis-
ZiebiT praqtikulad SeuZlebelia19. 

– ar unda iyos imaze xangrZlivi, vidre is, rasac moiTxovs absoluturi auci-
lebloba; 
– iyos obieqturad gamarTlebuli; 
– iyos kanonieri;
– unda iyos legitimuri miznis Tanazomieri20. gamoiyenebodes mxolod im zomiT, 
ra zomiTac da ramdenadac es aucilebelia im gansazRvruli kanonieri miznebis 
misaRwevad, romlebic amarTleben winaswari patimrobis gamoyenebas21.

proporciulobis principis Tanaxmad, mosamarTle gansazRvravs: 

1. legitimuri sajaro miznis arsebobas; 
2. am miznis misaRwevad sxva, naklebad radikaluri saSualebis araefeqtianobas22;
3. miznis misaRwevad piris winaswar patimrobaSi ayvanis aucileblobas. 

Sesabamisad, Tavisuflebis SezRudvis samarTlebrivi safuZvlis arsebobis miuxe-
davad, dakaveba/dapatimreba CaiTvleba ukanonod, Tu Tavisuflebis SezRudviT 
miyenebuli ziani aRemateba acilebul safrTxes da sssk iTvaliswinebs sxva ufro 
msubuqi zomis gamoyenebis SesaZleblobas23. 

gadawyvetilebis dasabuTebuloba 

gadawyvetileba unda iyos argumentirebuli da emyarebodes ara mxolod sssk im 
normas, romelic mosamarTles aniWebs patimrobis gamoyenebis uflebamosilebas24, 

19 saq. sssk-is muxli 198.4 Tanaxmad, aRkveTis RonisZiebis saxiT patimrobis gamoyenebis ufleba daiSveba mx-
olod im SemTxvevaSi, Tu aRkveTis RonisZiebis miznis miRweva SeuZlebelia sxva, naklebad mkacri aRkveTis 
RonisZiebis gamoyenebiT.
20 iqve.
21 ESP-2000-1-008 a) Spain / b) Constitutional Court / c) Plenary / d) 17-02-2000 / e) 47/2000 / f)  / g) Boletín oficial del Estado (Official 
Gazette), 66, 17.03.2000, 66-71 / h) CODICES (Spanish).
22 ix. magaliTad, aseve Recommendation No. R(80) 11 of the Committee of Ministers of the Council of Europe concerning Custody 
Pending Trial.
23 ix. Witold Litwa v. Poland 04.04.2000.
24 rogorc mas adgili hqonda saqmeze Mansur v. Turkey, 08.06.1995, 20 E.H.R.R.535; Право на свободу и личную непри-
косновенность в рамках Европейской конвенции о защите прав человека (статья 5), Interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ, 
COUNCIL OF EUROPE, 2008, 40.
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aramed ixilavdes yvela im aspeqts, romelic amarTlebs aseTi zomis gamoyenebas 
da gagrZelebas25, eyrdnobodes ara mxolod mosalodneli sasjelis simkaces26, ara-
med iTvaliswinebdes Cadenili qmedebis specifikur garemoebebs da braldebulis 
pirovnul maxasiaTeblebs27. dauSvebelia gadawyvetilebis damyareba stereotipe-
bze28, anonimur Cvenebebze an gamoZiebis spec. teqnikis borotad gamoyenebis gziT 
mopovebul ukanono mtkicebulebebze29. prokurori da mosamarTle valdebulni 
arian, mkafiod miuTiTon dapatimrebis gamoyenebis mizezebi, maT Soris orive mxa-
ris mier moyvanili argumentebi30, saqmeSi arsebuli faqtebi da garemoebebi, rac 
uzrunvelyofs patimrobis kanonierebas da dasabuTebulobas31. espaneTis sakonsti-
tucio sasamarTlom aRniSna, rom patimrobis Sefardebis an/da vadis gagrZele-
bis Sesaxeb gadawyvetilebaSi miTiTebuli da Sefasebuli unda iyos Tavisuflebis 
SezRudvis gamoyenebis an gagrZelebis gamamarTlebeli yvela garemoeba. amasTan, 
Sefaseba unda Seesabamebodes logikur msjelobas da im miznebs, rac amarTlebs 
dapatimrebis gamoyenebas. Sefasebisas mxedvelobaSi unda iqnes miRebuli gadawyve-
tilebis miRebis momentisTvis arsebuli mTeli informacia, logikuri msjelobis 
wesebi, patimrobis gansakuTrebuli xasiaTi, misi gamoyenebis subsidiaroba da pro-
porciuloba mis mizanTan32.

saqarTvelos sssk mixedviT, braldebulis mimarT aRkveTis RonisZiebis saxis Ser-
Cevisas mxdevelobaSi unda iqnes miRebuli „sxva“ garemoebebic, romelTa sanimuSo 
CamonaTvali mocemulia 198.5 muxlSi. maT miekuTvneba braldebulis pirovneba, misi 
saqmianoba, miyenebuli qonebrivi zianis anazRaureba, adre Sefardebuli romelime 
aRkveTis RonisZiebis darRvevis faqti da sxva. kanoni ar adgens am garemoebebidan 
arc TiToeulis mniSvnelobis xarisxs da arc maT amomwurav CamonaTvals, riTac 
avaldebulebs gamoZiebis organoebs da sasamarTlos, aRniSnulis garda (danaSau-
lis simZime, braldebulis asaki, janmrTelobis mdgomareoba) mxedvelobaSi miiRon 
aseve mravali sxva garemoebac (mag., braldebulis qonebrivi mdgomareoba, misi ad-
gili sazogadoebaSi33, Sromisunarianoba, samsaxuris da sacxovrebeli adgilis arse-
boba, nasamarTloba, socialuri kavSirebi, braldebulis cxovrebis istoria da a.S.), 
gamorkveuli iqnes, braldebulis mier adre Cadenili danaSaulebi ramdenad SeiZ-

25 ESP-2000-1-008	 a) Spain / b) Constitutional Court / c) Plenary / d) 17-02-2000 / e) 47/2000 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 66, 17.03.2000, 66-71 / h) CODICES (Spanish).
26 ix. Kalashnikov v. Russia, 15.07.2002.
27 ESP-2000-1-008	 a) Spain / b) Constitutional Court / c) Plenary / d) 17-02-2000 / e) 47/2000 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 66, 17.03.2000, 66-71 / h) CODICES (Spanish).
28 ix. Demirel v Turkey (2003 ) Appl. No. 39324/98, 28.01.2003, para 58; Svipsta v Latvia (2006 ) (Appl. No. 66820/01, 9 .03.2006).
29 XVIII International Congress of Penal Law,The principle challenges posed by the globalization of criminal justice Istanbull, 20-27 
September 2009, para 17, Utrecht Law Review, vol. 5, Issue 2 (October) 2009.
30 ix. Yagci and Sargin v Turkey (1995 )para 50; Tomasi v France 27. 08.1992,No 241-A, para 84.
31 ix. Boicenco v Moldova (2006 ) (Appl. No. 41088/05, 11.07.2006).
32 ESP-1997-1-008	 a) Spain / b) Constitutional Court / c) Second Chamber / d) 07-04-1997 / e) 66/1997 / f)  / g) Boletín oficial del 
Estado (Official Gazette), 114, 13.05.1997, 23-28 / h).
33 ix. aseve Васильева Елена Геннадьевна, ВОПРОСЫ УГОЛОВНОГО ПРОЦЕССА В МЕЖДУНАРОДНЫХ АКТАХ Учебное пособие, 
2007 г. Башкирского государственного университета, 136.
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leba iqnes Sedarebuli mis winaaRmdeg xelaxla warmodgenili braldebis bunebasa 
da simZimis xarisxTan34.

xSirad ismis sakiTxi prevenciuli dapatimrebis mZime an/da im danaSaulTa mimarT 
gamoyenebis Sesaxeb, romelTa winaaRmdeg brZola, arsebuli kriminogenuri viTa-
rebidan gamomdinare, prioritetul xasiaTs atarebs. unda aRiniSnos, rom konkre-
tuli danaSaulebrivi organizaciis wevrobaSi pirebis monawileobis Sesaxeb dasa-
buTebuli varaudis gamoyeneba sajaro prevenciis politikis miznebisTvis, romelic 
mimarTuli iqneba yvela im piris mimarT, vinc safrTxes qmnis maTi mudmivi dana-
Saulebrivi midrekilebebis gamo, dauSvebelia. konvencia nebadarTulad miiCnevs 
saxelmwifoebis mier iseTi zomebis gatarebas, romlebic mimarTuli iqneba mxolod 
konkretuli da gansazRvruli samarTaldarRvevebis Tavidan asacileblad35. 

wayenebuli braldebis simZimec SesaZlebelia warmoadgendes mniSvnelovan sa-
fuZvels prevenciuli dapatimrebisTvis, magram am SemTxvevaSic braldebis si-
mZime sxva zogad kriteriumebTan erTobliobaSi unda iqnes ganxiluli36, raTa 
dadgindes riskis damadasturebeli mtkicebulebebis arseboba. strasburgis sasa-
marTlos praqtika calsaxad ar Tvlis danaSaulis simZimes dapatimrebis gamoye-
nebis sakmaris wina pirobad37. ufro metic, sasamarTlom konvenciis 5.3. muxlis 
xelyofad miiCnia iseTi SemTxveva, rodesac britanuli kanoni avtomaturad arT-
mevda pirs, aRkveTis RonisZiebis saxiT dapatimrebis38 garda, sxva RonisZiebis 
gamoyenebis SesaZleblobas mZime danaSaulis CadenaSi misi braldebis gamo. saqar-
Tvelos kanonmdebloba piris mimarT dapatimrebis gamoyenebis SemTxvevebs pir-
dapir ar ukavSirebs danaSaulis simZimes da adgens prevenciuli dapatimrebis 
gamoyenebis SesaZleblobas yvela im danaSaulis mimarT, romlisTvisac sasjelis 
saxiT gaTvaliswinebulia Tavisuflebis aRkveTa, rac potenciurad kidev ufro 
metad zrdis dapatimrebis gamoyenebis SemTxvevebs, vinaidan procesis mwarmoebel 
pirebs dapatimrebis gamoyenebis SesaZleblobas aniWebs naklebad mZime danaSau-
lebTan mimarTebiTac. aRniSnulidan gamomdinare, kidev ufro metad izrdeba da-
patimrebis gamoyenebis dasabuTebis mniSvneloba, raTa Tavidan iqnes acilebuli 
dapatimrebis gamoyenebis mkveTri zrda da aucileblobis gareSe misi meqanikuri 
gamoyeneba danaSaulTa ufro farTo wris mimarT. swored amitom sssk avalde-

34 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
Interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ, COUNCIL OF EUROPE, 2008, 42, ix. Clooth v Belgium (1991) (Appl. No. 12718/87, 12.12.1991).
35 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 58.
36 ix. CRO-2006-1-001 a) Croatia / b) Constitutional Court / c)  / d) 07-12-2005 / e) U-I-906/2000 / f)  / g) Narodne novine (Official Gazette), 
2/06 / h) CODICES (Croatian, English). unda aRiniSnos, rom braldebis simZime aris kriteriumi, romelic emyareba erTi 
mxriv ssk-iT gaTvaliswinebul mosalodnel sasjels da meore mxriv im efeqts, rac mas gaaCnia sazogadoebaze. 
kerZod, ssk-iT gaTvaliswinebul erTsa da imave qmedebas SeiZleba sxvadasxvagvari gavlena hqondes da reaqcia 
mohyves sxvadasxva eTnikur jgufebSi. ix. http://www.arab-niaba.org/publications/hr/jordan2/eric2-e.pdf.
37 ix. Mamedove v Russia 7064/05, 01.06.2006; ; Scott v Spain 18.12.1996, para. 78) ;Van der Tang v Spain 17.07.1995, Series A., No 321 
p.19, para 63; Tomasi v France, 27. 08.1992,No 241-A, p. 37, para 98.
38 Caballero v the United Kingdom, 08.02.2000,para. 14.
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bulebs prokurors aRkveTis RonisZiebis gamoyenebis Sesaxeb SuamdgomlobaSi 
daasabuTos mis mier moTxovnili aRkveTis RonisZiebis mizanSewoniloba da sxva 
naklebad mkacri aRkveTis RonisZiebis gamoyenebis mizanSeuwonloba, miuTiTos 
braldebis arsi, agreTve nebismieri informacia Tu mtkicebuleba, romelsac emya-
reba braldeba, Tumca, imavdroulad, kodeqsi ar da ver miuTiTebs aRniSnuli 
masalebis CamonaTvals. `praqtikuli rekomendaciebi magistrati mosamarTleebi-
saTvis“ miuTiTebs, rom SuamdgomlobasTan erTad sasamarTlos unda waredginos 
Suamdgomlobis `ganxilvisaTvis saWiro masalebis aslebi“, rac gulisxmobs, maga-
liTad, dakavebis oqmis asls(Tu piri dakavebulia an iyo), piradi Cxrekis oqmis 
asls, sxva gadaudebel sagamoZiebo moqmedebaTa oqmebis aslebs, braldebulis 
saxiT pasuxisgebaSi micemis dadgenilebis asls, yvela im werilobiTi mtkicebu-
lebis asls, rac safuZvlad udevs wardgenil braldebas (anu, rac miTiTebulia 
braldebulis saxiT pasuxisgebaSi micemis dadgenilebaSi). SesaZleblobis SemTxve-
vaSi sasamarTlos unda waredginos dokumentebi braldebulis nasamarTlobisa 
da 198-e muxlis meoTxe nawiliT gaTvaliswinebul garemoebaTa Sesaxeb. yovel 
konkretul SemTxvevaSi damatebiT kidev ra dokumentebis wardgenaa aucilebeli 
Suamdgomlobis ganxilvisaTvis, anu moTxovnis dasabuTebisaTvis, wyvets proku-
rori39. 

imavdroulad, aRkveTis RonisZiebis sakiTxis gadawyvetisas, rekomendaciebi aval-
debulebs mosamarTles, yvela SemTxvevaSi [miuxedavad imisa, mxareebi xdian Tu ara 
sadavod romelime qvemoT miTiTebul sakiTxs], yuradReba gaamaxvilos aRkveTis 
RonisZiebis gamoyenebis faqtobriv (mtkicebulebiTi) da formalur (saproceso) sa-
fuZvlebze, kanonis moTxovnebis dacvis sakiTxze:

- dakavebisas,
- braldebis wardgenisas, 
- mtkicebulebaTa mopoveba-damagrebisas.

Tu mxare sadavod ar xdis dakavebisas, braldebulis saxiT pasuxisgebaSi micemisas 
an mtkicebulebaTa mopovebisa da damagrebisas kanonis moTxovnaTa dacvas, sasa-
marTlo mainc valdebulia, ganCinebaSi Seafasos, daculia Tu ara kanonis moTxo-
vnebi dakavebisas da mtkicebulebaTa mopovebisa da damagrebisas, Tumca, Tu sasa-
marTloc darwmundeba, rom darRveva daSvebuli ar yofila, miTiTeba amis Sesaxeb 
SeiZleba iyos SedarebiT trafaretuli. magram, Tu mxare sadavod xdis dakavebis, 
braldebulis saxiT pasuxisgebaSi micemis an mtkicebulebaTa mopovebisa da dama-
grebis kanonierebas, mosamarTlem unda gamoarkvios, Tu raze miTiTebiT, ris sa-
fuZvelze miiCnevs mxare, rom darRveulia kanoni, ra moTxovna iqna darRveuli da 
raSi gamoixata igi. 

39 praqtikuli rekomendaciebi sisxlis samarTlis procesis ZiriTad sakiTxebze magistrati mosamarTleebisTvis, 
gv. 14, http://www.supremecourt.ge/default.aspx?sec_id=565&lang=1.
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aseT SemTxvevaSi mxolod trafaretuli miTiTeba, rom kanonis moTxovnebi ar 
darRveula, sakmarisi ar aris, Tumca aucilebeli ar aris dasabuTeba iyos vrceli. 
mTavaria, iyos amomwuravi da srulyofilad scemdes pasuxs mxaris moTxovnas. samo-
tivacio nawilSi dasabuTebuli unda iyos rogorc aRkveTis RonisZiebis gamoyene-
bis faqtobrivi, aseve formaluri safuZvlebis arseboba. magaliTad, nimuSis saxiT 
samotivacio nawili SeiZleba Camoyalibdes Semdegnairad:

sasamarTlom ganixila ra dacvis da braldebis mxaris Suamdgomlobebi, miaCnia, 
rom braldebulis mimarT aRkveTis RonisZiebis saxiT gamoyenebuli unda iqnes gi-
rao Semdeg garemoebaTa gamo: 

braldebulis dakavebisas, braldebulis saxiT pasuxisgebaSi micemisas, mtkicebu-
lebaTa mopovebisa da damagrebisas arsebiTi xasiaTis saproceso darRvevebis daS-
vebis faqti, rac gamoiwvevda aRkveTis RonisZiebis gamoyenebaze uaris Tqmas, saqmis 
masalebiT(Sesabamisi sagamoZiebo da sxva saproceso moqmedebebis oqmebiT) ar das-
turdeba. 

braldebulis saxiT pasuxisgebaSi micemis dadgenilebaSi miTiTebuli mtkicebu-
lebebis (SeiZleba CamoiTvalos, mag., Cxrekis, amocnobis oqmebi da a. S.) da sxva masa-
lebis Sesabamisad, saxezea sakmarisi faqtobrivi safuZvlebi(sakmao mtkicebulebebi) 
braldebiT gaTvaliswinebuli qmedebisaTvis braldebulis mimarT aRkveTis Ronis-
Ziebis gamoyenebisaTvis. 

braldebiT gaTvaliswinebuli qmedebis simZimis(vTqvaT, miekuTvneba mZime dana-
SaulTa kategorias), xasiaTis(vTqvaT, jgufuroba, braldebulis roli qmedebis 
CadenaSi da a. S), braldebulis pirovnebis(vTqvaT, nasamarTloba), aseve saqmis im 
faqtobriv garemoebaTa gaTvaliswinebiT(CamoiTvalos), sasamarTlos miaCnia, rom 
dacvis mxaris mier miTiTebuli garemoebebi(mag., dadebiTi daxasiaTeba, ojaxuri md-
gomareoba da a. S.) safuZvlad ver daedeba braldebulis mimarT piradi Tavdebobis 
gamoyenebas, radganac ver iqneba uzrunvelyofili aRkveTis RonisZiebis gamoyenebis 
miznebi da am etapze aRkveTis RonisZiebis miznebis uzrunvelyofa SesaZlebelia 
braldebulis mimarT giraos gamoyenebiT.

axali sssk specifikidan da sakiTxis mniSvnelobidan gamomdinare, mizanSewonilia, 
rekomendaciebi yuradRebas amaxvilebdes ara marto Suamdgomlobis dasabuTebis 
damajereblobis sakiTxze, aramed mimalvis, marTlmsajulebis ganxorcielebisaTvis 
xelis SeSlis Tu axali danaSaulis Cadenis Tavidan acilebis safrTxeebis saqmis 
konkretuli faqtobrivi garemoebebiT dasabuTebis aucileblobaze da, gansakuTre-
biT, Tavisuflebis SezRudvis vadis proporciulobis gansazRvris da misi monito-
ringis wesze.
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gadawyvetilebis kanoniereba

sss kanonmdebloba policiis da procesis mwarmoebel organoebs aniWebs farTo 
diskrecias dapatimrebaze maTi uflebis gamoyenebis sakiTxSi, Tumca darRvevas 
eqneba adgili, Tu Tavisuflebis SezRudva ukanonoa erovnuli kanonmdeblobis 
an strasburgis precedentuli samarTlis mixedviT40. swored amitom, Tavisu-
flebis yovelgvari SezRudva unda iyos ara mxolod erovnuli materialuri 
da saproceso kanonmdeblobis Sesabamisi41, aramed aseve saerTaSoriso aqtebis, 
maT Soris konvenciis me–5 muxlis moTxovnebis42 da miznis – TviTnebobisgan 
piris dacvis43 – Sesabamisi. miuxedavad imisa, rom strasburgis sasamarTlos jer 
kidev ar Camouyalibebia 5.1 muxlis miznebisaTvis „TviTneburi“ dapatimrebis 
ganmarteba, saerTaSoriso sasamarTloebis praqtikidan gamomdinare, Tavisufle-
bis TviTneburi SezRudva gulisxmobs ara mxolod kanonis sawinaaRmdego dakave-
bas, aramed moicavs arajerovnebis, usamarTlobis elementebs da ganWvretadobis 
ararsebobas44. 

rodesac sasworze pirovnebis Tavisuflebaa, gansakuTrebiT mniSvnelovania 
iuridiuli utyuarobis zogadi principis dakmayofileba. mniSvnelovania, rom 
sisxlis samarTlis saproceso kanonmdebloba, iseve rogorc xelisuflebis forma-
luri gadawyvetilebebi da moqmedebebi, misaRebi da erTmniSvnelovani iyos imde-
nad, rom saWiroebis SemTxvevaSi, Sesabamisi rCevis meSveobiT, pirs SeeZlos, moce-
mul viTarebaSi, saRi azris farglebSi, gansazRvros mocemuli qmedebis Sedegebi45. 
SeuZlebelia Tavisuflebis SezRudvis kanonierebaze saubari, Tu Tavad kanoni ar 
axdens aRniSnuli proceduris amomwurav reglamentacias46. amitom kanonmdeblo-
biT dadgenili Tavisuflebis SezRudvis procedura strasburgis sasamarTlos 
mier fasdeba imis mixedviT, Tu ramdenad srulyofili da daxvewilia is.

40 M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,652.
41 Communication No 702/1996, C. Mclawrence v. Jamaica ( view adopted on 18 July 1997), in UN doc. GAOR, A/52/40 ( vol II), pp. 230-
231, para. 5.5; Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and Lawyers, UNITED 
NATIONS,New York and Geneva, 2003, 165.
42 ix. magaliTad Bouamar v Belgium, 29.02.1988,11 E.H.R.R.1, para 50; Winterwerp v the Netherlands,24.10.1979,2E.H.R.R.387, para 
39; Thynne, Wilson and Gunnel v the United Kingdom 25.10.1990,13, para 70, Amuur v France, 25.06.1996, para 50, Reports 1996-III,  
Moren v Germany Appl.π11364/03, 09.07.2009 para 76.
43 ix. Chahal v Uk 15.11.1996 E.H.R.R.413, para 118, Kurt v Turkey 25.05.1998, E.H.R.R.373 para 122, Weeks, 57.
44 Albert Womah Mukong v. Cameroon, 458/1991/, 21 JULY 1994, UN Doc. CCPR/C/51/D458/1991 p. 12 UN HR Committee Communica-
tion No 458/1991, a.w.Mukong v. Cameroon ( Views adopted on 21 July 1994), in UN doc. GAOR, A/49/40 (vol.II) p.181, para 9.8; ix. 
aseve Communication No 305/1988, H. van Alphen v. the Netherlands ( views adopted on 23 July 1990), in UN doc. GAOR, A/45/4 (vol.
II), p. 115, para 5.8.
45 ix. gusinski ruseTis winaaRmdeg, π 70276/01, § 62 da §68, adamianis uflebaTa evropuli sasamarTlo, 2004, 
IV; ladenti poloneTis winaaRmdeg, π 11036/03, § 53 da §56, 2008w.; kavka poloneTis winaaRmdeg, π. 25874/94, 
§ 49, 9 ianvari, 2001; lukanovi bulgareTis winaaRmdeg, 1997 wlis 20 martis sasamarTlos gadawyvetileba, 
angariSebi, 1997, II, § 44.
46 Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и основных свобод 
и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 69.
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espaneTis sakonstitucio sasamarTlos azriT, winaswari patimrobis kanoniere-
bisaTvis aucilebelia danaSaulis Cadenis Sesaxeb gonivruli mtkicebulebis arse-
boba, Tavisuflebis SezRudvis miznis konstituciur-samarTlebrivi legitimuroba 
da Sesabamisoba winaswari patimrobis arsTan; misi ganxilva gansakuTrebul Ronis-
Ziebad, romelic eqvemdebareba subsidiarobis princips da zemoT aRniSnul amoca-
nebTan proporciuloba47. 

saxelmwifo mkacrad unda icavdes kanonierebis princips pirovnebis Tavisuflebis 
uflebis SezRudvis yvela SemTxvevaSi48, rac Tavis mxriv gulisxmobs:

1. sssk piris Tavisuflebis SezRudvis samarTlebrivi safuZvlis arsebobas da Sesa-
bamisi uflebamosilebiT aRmWurveli normis moqmedebis sazRvrebis da miznebis gan-
sazRvras49. „braldebulebis dakaveba konkretuli samarTlebrivi safuZvlis gareSe 
an konkretuli kanonis gareSe, romelic aregulirebs amgvar situacias, ris Sedega-
dac maTi Tavisuflebis aRkveTa SeiZleba gagrZeldes usasrulod da samarTlebrivi 
sanqciis gareSe – ... ar Seesabameba kanonierebisa da TviTnebobisgan dacvis princi-
pebs, rac damaxasiaTebelia rogorc konvenciis, aseve kanonis uzenaesobisaTvis“50.

2. Tavisuflebis SezRudvis aucileblobas51. TviTneburad da ukanonod iTvleba 
kanonieri uflebamosilebis gamoyeneba, rodesac Tavisuflebis aRkveTa ar aris au-
cilebeli, TviTneburia misi motivaciis an Sedegis nawilSi52. 

3. saproceso normebis moTxovnebis dacvas. Tavisuflebis SezRudva unda Seesa-
bamebodes sssk-iT dadgenil safuZvlebs da mizans Tavisuflebis SezRudvis mTeli 
vadis manZilze53. 

Tavis mxriv, saproceso moTxovnebis darRveva, rac iwvevs dapatimrebis ukanono-
bas, pirobiTad, SeiZleba ramdenime jgufad daiyos: 

1. Tavisuflebis SezRudva Seesabameba kanonmdeblobis moTxovnebs misi gadasinj-
vis da sasamarTlo ganxilvis stadiaze, magram darRveuli iyo sssk-is moTxovnebi 
Tavisuflebis SezRudvis momentSi54.

47 ESP-1995-2-025	 a) Spain / b) Constitutional Court / c) Second Chamber / d) 26-07-1995 / e) 128/1995 / f)  / g) Boletín oficial del 
Estado (Official Gazette), 22.08.1995 / h) .
48 ix. Brogan v UK( 1988)11 EHRR 117, Engel v. the Netherlands(1976) 1EHRR 647, Askoy v Turkey(1966)23 EHRR 553.
49 ix. magaliTad Lukanov v. Bulgaria,20.03.1997,24 E.H.R.R.121.
50 ramiSvili da koxreiZe saqarTvelos winaaRmdeg, ganacxadi π 170406, 13.01.2009, par. 106, ix aseve: Gigolash-
vili v. Georgia, no. 18145/05, §§ 32-36, 8 July 2008; Ječius v. Lithuania, no. 34578/97, §§ 60-64, ECHR 2000 IX; Grauslys v. Lithuania, 
no. 36743/97, §§ 39-41, 10 October 2000; Baranowski v. Poland, no. 28358/95, §§ 53-58, ECHR 2000 III; Khudoyorov v Russia, appl. 
π6847/02, 08.11.2005, §§ 146-147).
51 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and Lawyers, UNITED 
NATIONS,New York and Geneva, 2003, 166.
52 ix. Caballero v. the United Kingdom, 08.02.2000 ; Y. Aydin, The delimination of the scope of one of the guarantees of personal security 
set out in the European Convention on Human Rights, 7.
53 ix. magaliTad Assanidze v. Georgia 08.04.2004 appl. π71503/01.
54 ix. Van Der Leer v The Netherlands (Series A, NO 170; Application No 11509/85) ECHR (1990) 12 EHRR 567, 7 BMLR 105, 21.02. 1990.
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2. Tavisuflebis SezRudva kanonieri iyo dakavebis momentSi, magram mogvianebiT 
aRar arsebobda misi gamoyenebis samarTlebrivi safuZveli55. magaliTad, Tavisuf-
lebis SezRudvis procesSi adgili hqonda sssk-is moTxovnaTa arsebiT darRvevas an 
vadis aramarTlzomierad gagrZelebas56.

3. Tavisuflebis SezRudva kanonieria misi safuZvlebis da ganxorcielebis pro-
ceduris TvalsazrisiT, magram misi mizani ukanonoa – dauSvebelia kanonieri Za-
lauflebis gamoyeneba arakanonieri miznis misaRwevad57, Tavisuflebis SezRudva 
sssk-is safuZvelze, Tu ar arsebobs aRniSnuli kanonis saTanadod ganxorciele-
bis ganzraxva58, Tu miznad isaxavs axali danaSaulis Cadenis Tavidan acilebas, rac 
warmoadgens sasjelis mizans, romelic pirs unda daekisros mxolod samarTliani 
sasamarTlo ganxilvis da sasamarTlos gadawyvetilebis safuZvelze59, gamoiyeneba 
sadamsjelo60 an sxva miznebisaTvis61.

amdenad, patimroba SeiZleba gamoyenebuli iqnes mxolod im SemTxvevaSi, rodesac 
arsebobs albaTobis maRali xarisxi, rom piri damnaSaved iqneba cnobili misTvis 
Seracxul qmedebaSi da mas Seefardeba sasjeli62.

4. darRveulia Tanazomierebis principi63.

sasamarTlo xazgasmiT aRniSnavs, rom „konvenciis me-5 muxlis me-4 punqtis Tanaxmad, 
patimrobis kanonierebis koncefcia ar Semoifargleba kanoniT gawerili saproceso 
moTxovnebis SesrulebiT. es aseve Seexeba im eWvis gonivrulobas, ris safuZvelzec 
ganxorcielda dapatimreba, im miznis kanonierebas, ra mizansac emsaxureba dapati-
mreba da mis dasabuTebulobas64.

55 Broniowski v. Poland, 22.06.2004, 40 E.H.R.R.21.
56 ix. K.-F. v. Germany,27.11.1997 ; Engel and others v. the Netherlands, 05.06.1976; Labita v. Italy 06.04.2000.
57 ix. Bozano v. France,18.12.1996, Kabulov v. Ukrain( 2005), para 51; Winterwerp v Netherlands (1979) 2 EHRR 387, para 37-39; Дже-
реми Мак-Брайд, Реализация права личности на свободу: статья 5 Европейской конвенции о защите прав человека, Право на 
свободу и личную неприкосновенность: европейские стандарты и российская практика / Под общ. ред. А. В. `` Деменевой. — 
Екатеринбург: Изд-во Урал ун-та, 2005. — 198 с. (Международ. защита прав человека; Вып. 3), gv. 9.
58 ix. Jèčius v. Lithuania(Appl. No. 34578/97, 31 July 2000, Ciulla v. Italy, 22.02.1989.
59 ESP-2000-1-008 a) Spain / b) Constitutional Court / c) Plenary / d) 17-02-2000 / e) 47/2000 / f)  / g) Boletín oficial del Estado (Official 
Gazette), 66, 17.03.2000, 66-71 / h) CODICES (Spanish).
60 Ch. Morgenstern, Pre-tial/remand detention in Europe: Facts and Figures and the Need for Common Minimum Standards, ERA Fo-
rum, N9(2009), 538. dapatimreba gamoyenebuli iqneba gansakuTrebuli RonisZiebis saxiT da arasodes iqneba 
savaldebulo an gamoyenebuli dasjis miznebisaTvis–”Recommendation No. R(80) 11 of the Committee of Ministers of the 
Council of Europe concerning Custody Pending Trial, Recommendation Rec(2006)13 of the Committee of Ministers to member states 
on the use of remand in custody, the conditions in which it takes place and the provision of safeguards against abuse (Adopted by the 
Committee of Ministers on 27 September 2006at the 974th meeting of the Ministers’ Deputies).
61 l.izoria, k. korkelia, k. kublaSvili, g.xubua, saqarTvelos konstituciis komentarebi, adamianis ZiriTadi 
uflebani da Tavisuflebani, meridiani, 2005,105.
62 CRO-2007-3-012	 a) Croatia / b) Constitutional Court / c)  / d) 20-12-2007 / e) U-III-4286/2007 / f)  / g) Narodne novine (Official Ga-
zette), 1/08 / h) CODICES (Croatian, English).
63 ix. Steel and others v the United Kingdom, 23.09.1998 §54 reports 1998-VII.
64 ramiSvili da koxreiZe saqarTvelos winaaRmdeg, ganacxadi π 170406, 13.01.2009, §124.
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amdenad, Tavisuflebis SezRudva kanonierad CaiTvleba im SemTxvevaSi, Tu

• qmedeba, romelic warmoadgens dakavebis safuZvels. warmoadgens saq. ssk–iT 
dasjad qmedebas65; 
• arsebobs dakavebuli piris mier z/a qmedebis Cadenis Sesaxeb dasabuTebuli 
varaudi;
• arsebobs dasabuTebuli varaudi piris mxridan marTlmsajulebis ganxorcie-
lebisaTvis xelis SeSlis safrTxis Taobaze;
• piris dakavebis mizania misi wardgena sasamarTlosTvis.

dasabuTebuli varaudi

saerTaSoriso samarTali da saqarTvelos kanonmdeblobac ss procesSi piris mi-
marT saproceso iZulebis RonisZiebis saxiT Tavisulebis SezRudvas ZiriTadad 2 
SemTxvevaSi iTvaliswinebs – rogorc danaSaulis Cadenis win, aseve Cadenis Semdeg 
da orive maTgans dasabuTebuli varaudis standarts ukavSirebs. 

pirveli, policiis mier ganxorcielebuli dakaveba, rac miznad isaxavs gamoZiebis 
Catarebis da saqmeze samarTalwarmoebis aucileblobisas mtkicebulebebis Segro-
vebis xelSewyobas. am SemTxvevaSi dakavebuli piri dauyovnebliv unda waredginos 
mosamarTles.

meore SemTxveva ukavSirdeba procesSi mosamarTlis Semosvlis Semdgom gan-
xorcielebul dapatimrebas, romlis mizania saqmeze gamoZiebis gagrZelebisaTvis 
dapatimrebuli piris datoveba sagamoZiebo organoebis gankargulebaSi. am dros 
dapatimrebul pirs gaaCnia ufleba saqmis gonivrul vadaSi ganxilvaze an gaTavi-
suflebaze, Tu motivebi, rac safuZvlad daedo mis dapatimrebas aRar arsebobs66.

miuxedavad imisa, rom strasburgis precedentuli samarTali did mniSvnelobas 
aniWebs 5.1.g qvepuntiT gaTvaliswinebul Tavisuflebis SezRudvis TiToeul sa-
fuZvels, igi gansakuTrebul yuradRebas mainc dasabuTebuli varaudis [`gonivruli 
eWvis“] standartze amaxvilebs. 

ra SemTxvevaSi CaiTvleba varaudi safuZvlianad, garemoebebis ra raodenoba unda 
iqnes damtkicebuli an ras unda exebodes igi imisaTvis, rom miCneuli iqnes sa-
fuZvlianad, saWiroa Tu ara piris Tavisuflebis SezRudvisaTvis mtkicebulebebis 

65 ix. Lukanov v. Bulgaria, 20.03.1997,24 E.H.R.R.121.
66 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 62.
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im moculobiT wardgena, rac daamtkicebda mis monawileobas danaSaulSi? es aris is 
kiTxvebi rac ukavSirdeba dakavebis gamoyenebas. 

rogorc ukve aRvniSneT, saq. kanoni policiis Sesaxeb, iseve rogorc sssk, iTva-
liswinebs piris mimarT saproceso iZulebis RonisZiebis gamoyenebis SesaZleblo-
bas mxolod dasabuTebuli varaudis safuZvelze, rom piri miimaleba, ar gamocxad-
deba sasamarTloSi, gaanadgurebs saqmisaTvis mniSvnelovan informacias an Caidens 
axal danaSauls. sssk me-3 muxlis Tanaxmad ki, dasabuTebul varaudad iTvleba 
`faqtebis an informaciis erToblioba, romelic mocemuli sisxlis samarTlis saq-
mis garemoebaTa erTobliobiT daakmayofilebda obieqtur pirs, raTa daeskvna 
piris mier danaSaulis SesaZlo Cadena, kodeqsiT pirdapir gaTvaliswinebuli sa-
gamoZiebo moqmedebis CatarebisTvis an/da aRkveTis RonisZiebis gamoyenebisTvis 
gaTvaliswinebuli mtkicebulebiTi standarti“.

konvencia dakavebis/dapatimrebis uflebis mimniWebeli eWvis xasiaTTan dakav-
SirebiT aucileblad miiCnevs Semdegi sami garemoebis arsebobas: danaSaulis Cade-
nas, dasabuTebuli varaudis arsebobas imis Taobaze, rom aucilebelia danaSaulis 
Cadenis Tavidan acileba; mimalvis safrTxe67. aSS konstituciis me-4 Sesworebis 
Tanaxmad, dauSvebelia piris Tavisuflebis SezRudva dasabuTebuli varaudis 
gareSe, rac unda emyarebodes im faqtebsa da garemoebebs rac arsebiTi da sakmari-
sia keTilgonieri adamianis darwmunebisaTvis imaSi, rom [braldebulma] Caidina an 
idens danaSauls68. aRniSnuli Tavis mxriv gulisxmobs, rom varaudi unda exebodes:

1. iseTi qmedebis Cadenas, romelic Seicavs ssk-iT gaTvaliswinebuli danaSaulis 
niSnebs69. Tumca ar gulisxmobs danaSaulis Cadenis faqtis udavod dadgenas.

2. TavisuflebaSezRuduli piris mier aRniSnuli danaSaulis Cadenas; vinaidan, 
„Tu ar arsebobs savaraudo danaSauli, ar arsebobs dakavebis mTavari mizani – 
marTlmsajulebis ganxorcieleba, anu piris dakaveba im dros, rodesac saxeze ar 
aris danaSauli, ar emsaxureba legitimuri miznis miRwevas. amavdroulad, Tu saxe-
zea danaSaulis faqti, magram ar arsebobs piris kavSiri am danaSaulTan, misi daka-
veba, aseve, ar aris mimarTuli legitimuri miznis miRwevisaken“70.

3. vinaidan saqarTvelos sssk-is 171-e muxlis pirveli nawili dakavebis gamoye-
nebas uSvebs im danaSaulebis SemTxvevaSi, romlisTvisac kanoni iTvaliswinebs sas-
jels Tavisuflebis aRkveTis saxiT, amitom „dakavebaze uflebamosili piri ara 
mxolod darwmunebuli unda iyos, rom piris mier, romelsac akavebs, Cadenilia 

67 iqve, gv.59.
68 M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,700.
69 ix. magaliTad, Lukanov v. Bulgaria20.03.1997, 24E.H.R.R.121, Steel and others v the United Kingdom, 23.09.1998 §54 reports 1998-
VII, Y. Aydin, The delimination of the scope of one of the guarantees of personal security set out in the European Convention on Human 
Rights, p. 6.
70 saq. sak. sasamarTlos gadawyvetileba π2/1/415,06.04.2009.
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danaSauli, aramed unda SeeZlos gaarkvios, rom iseTi danaSaulia saxeze, romlis-
Tvisac sisxlis samarTlis kodeqsi iTvaliswinebs sasjelis saxiT Tavisuflebis 
aRkveTas“71.

4. piris mimalvas, sasamarTloSi gamoucxadeblobas, saqmisaTvis mniSvnelovani 
informaciis ganadgurebas an axali danaSaulis Cadenas.

vinaidan eWvi da varaudi adamianis subieqturi damokidebulebaa da ar aris 
kanonmdeblis mier amomwuravad gansazRvradi kategoria, gaCndeba Tu ara is, damo-
kidebulia, yovel konkretul SemTxvevaSi mTeli rigi obieqturi da subieqtur 
garemoebebis erTobliobaze.

saq. sssk ar iTvaliswinebs „dasabuTebuli varaudis“ safuZvlebis CamonaTvals. 
isini SesaZloa sxvadasxvagvari iyos, Tumca im SemTxvevaSic ki, Tu eWvi keTilsin-
disierad aris warmoSobili, igi unda iyos pirvel rigSi obieqturi, gonivruli, 
safuZvliani da eWvis mimtans ganawyobdes im SegnebiT, rom pirma Caidina danaSau-
li. dauSvebelia piris TavisuflebaSi Careva mxolod subieqtur ganwyobaze damya-
rebuli varaudis safuZvelze72. mxolod is garemoeba, rom piri SeiZleba miimalos, 
sssk CamoTvlil dakavebis sxva safuZvlebisgan gansxvavebiT, ver warmoSobs eWvs, 
rom man Caidina danaSauli73. sagamoZiebo organoebma aRkveTis RonisZiebis saxiT 
dapatimrebis gamoyenebis Sesaxeb SuamdgomlobaSi unda miuTiTon is mtkicebule-
bebi, romlebic sakmarisia „braldebis wardgenisaTvis da miT umetes danaSaulis 
CadenaSi piris braldebulad cnobisaTvis“74. „dasabuTebuli varaudis“ moTxovna 
dakmayofilebulia, Tuki arsebobs faqtebi an informacia, romelTa safuZvelzec 
miukerZoeblad SeiZleba iseTi daskvnis gamotana, rom braldebuls SeeZlo dana-
Saulis Cadena. amitomac braldebulis braleulobis damadasturebeli mtkicebu-
leba ar moiTxoveba“75, Tumca ̀ policia ar aris valdebuli, hqondes mtkicebulebebi 
im raodenobiT, rac sakmarisia sasamarTlo ganxilvisas udanaSaulobis prezumf-
ciis daZlevisaTvis 6.2. muxlis Sesabamisad“76, ar niSnavs, rom mtkicebulebebi sak-

71 iqve.
72 imavdroulad aRsaniSnavia nikolaiSvilis saqme, sadac braldebulis mimarT dapatimrebis gamoyeneba 
sasamarTlom konvenciis darRvevad miiCnia, vinaidan `saapelacio sasamarTlom, sasjelis simkacresTan 
dakavSirebuli argumentis moyvanis garda, ganmcxadeblis winaswari dakaveba gaamarTla da miuTiTa amave 
periodSi ganmcxadeblis Zmis winaaRmdeg aRZruli mkvlelobis saqmis mimdinare gamoZiebaze, romelsac am 
saqmesTan aranairi kavSiri ar hqonda. amgvari ganxilva ara mxolod Seusabamo iyo konvenciis 5 § 3 muxlis 
safuZvelze ganmcxadeblis dakavebis gonivrulobis Sefasebis miznebisaTvis, aramed aseve gverds uvlida 
konvenciis 5 § 1 (c) muxlSi daSvebuli gamonaklisis arss. rac Seexeba saapelacio sasamarTlos mimarTebas 
ganmcxadeblis `aragulwrfelobis“ mimarT, es dausabuTebeli gancxadebaa, romelic am saqmeSi arsebul 
konkretul garemoebebs ar efuZneba“[ §74].
73 iqve saq. sak. sasamarTlos gadawyvetileba π2/1/415,06.04.2009.
74 ix. Brogan v. the United Kingdom 24.11.1988,11 E.H.R.R117., Murray v. the United Kingdom 28.10.1994, 19 E.H.R.R. 193.
75 slovakeTis sakonstitucio sasamarTlos gadawyvetileba 10–07–2002, T. mamukelaSvili, r. tuSuri, evro-
pis qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004, 129–130.
76 M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,652.
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marisi unda iyos piris msjavrdebis an misi bralis dadasturebisaTvis77. ufro 
metic, gansakuTrebiT mZime kategoriis danaSaulTan, mag., terorizmTan mimarTe-
biT, strasburgis sasamarTlo „dasabuTebulobis ufro dabal xarisxs“ iyenebs78. 
Tumca es ar amarTlebs dasabuTebulobis cnebis imgvar viwro gagebas, rodesac 
irRveva pirovnebis Tavisuflebisa da xelSeuxeblobis me–5 muxlis me–3 punqtiT 
uzrunvelyofili garantiebi79. 

amdenad, varaudi dasabuTebulia, Tu arsebobs obieqturi bma danaSaulsa da 
dakavebul pirs Soris, obieqturi garemoebebi, monacemebi, romlebic Seqmnis imis 
varaudis safuZvels, rom Cadenilia danaSauli da es danaSauli Cadenilia swored 
im piris mier, romelsac akaveben. `gqondes safuZvlini eWvi“, niSnavs imgvari faq-
tebisa da informaciis arsebobas, rac daakmayofilebda obieqtur damkvirvebels, 
rom pirma Caidina danaSauli. TumcaRa, ra SeiZleba CaiTvalos `safuZvlianad“, 
damokidebulia saqmis yvela garemoebaze“80. imavdroulad, eWvis [varaudis] sa-
fuZvlianobis erT-erT aucilebel elements warmoadgens misi sandooba da bona 
fides81. msgavsi midgoma brinegaris saqmeSi Camoayaliba aSS-is uzenaesma sasamarT-
lom: `safuZvliani eWvi saxezea maSin, roca faqtebi da garemoebebi, ... romlis Tao-
bazec samarTaldamcav pirs gaaCnia gonivrulad sarwmuno informacia, romelic 
aris TavisTavad sakmarisi, raTa gonivrulad windaxedulma adamianma daijeros, 
rom danaSauli iqna Cadenili an sCadian“82.

aSS-is uzenaesma sasamarTlom policiis oficris qmedebis gonivrulobis Sesa-
faseblad saWirod miiCnia fokusireba xelisuflebis interesze, rasac unda gae-
marTlebina oficris Careva moqalaqis konstituciiT dacul interesebSi. Tavisi 
moqmedebis gamarTlebisTvis policiis oficers unda mieTiTebina konkretuli da 
dasaxelebadi faqtebi, rac erTad aRebuli qmnida am faqtebis safuZvelze imgvari 
racionaluri daskvnebis gakeTebis saSualebas, romelic gaamarTlebda Carevas. 
sasamarTlos azriT, Carevis gonivrulobis Sefasebisas mosamarTles unda exel-
mZRvanela obieqturi standartiT: Carevis momentSi oficrisaTvis cnobili faq-
tebi Tu daarwmunebda gonivrulad windaxedul adamians Carevis aucileblobaSi83. 
imavdroulad, dasabuTebuli varaudis `moTxovna dakmayofilebuli unda iyos da-
kavebis momentSi, magram, Tu Tavisuflebis SezRudva grZeldeba, dakavebis Sesaxeb 
testi icvlis Tavis xasiaTs“84. 

77 iqve, ix. aseve M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,608,652.
78 В.Золотых, Заключение Под Стражу По Решению Суда»,  Интернет-журнал Ассоциации юристов Приморья  «ЗАКОН»  http://
proknadzor.ru/ Обобщение практики применения ст. 108 УПК РФ.
79 adamianis uflebebi da policia, praqtikuli kursi, adamianis uflebaTa sainformacio centri, strasburgi, 
1998w., 40.
80 Fox, Campbell and Hartley v. the United Kingdom 30.08.1990, 14 E.H.R.R.108.
81 Murray v. United Kingdom, 28.10.1994, 19 E.H.R.R.193.
82 Brinegar v. United States, 338 U>S>160,68 S.Ct.1302(1949).
83 Terry v, Ohio, 392 U.S. 1 (1968).
84 M. W. Janis, r. S. Kay, A.W. Bradley,European Human Rights law, Text and materials, third ed. 2008,652.
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Sesabamisad, im SemTxvevaSic ki, Tu Tavisuflebis SezRudvas adgili aqvs dana-
Saulis Cadenamde, dauSvebelia, Tavisuflebis aRkveTas safuZvlad daedos wi-
naswar Camoyalibebuli Sexeduleba, azri85 an SiSi imisa, Tu ra SeiZleba mohyves 
aseT qmedebas. piris mier warsulSi danaSaulis Cadenis faqti, marTalia, SeiZleba 
iyos varaudis warmoSobis mizezi, magram is ar unda iyos erTaderTi safuZveli86 
da unda ukavSirdebodes piris mier amJamad ganxorcielebul moqmedebebs87. 

miT umetes, dauSvebelia Tavisuflebis SezRudvis gamoyeneba saTanado mtkice-
bulebebis moZiebis gareSe, Sablonur formulirebebze dayrdnobiT. strasburgis 
sasamarTlom dauSveblad miiCnia mosamarTleebis mier blankebis Sevsebis praq-
tika maTSi Tavisuflebis SezRudvis Sablonur argumentaciaze miTiTebiT. kerZod, 
strasburgis sasamarTlom me-5 muxlis darRveva daadgina saqmeSi nikolaiSvili 
saqarTvelos winaaRmdeg, sadac braldebulis mimarT dapatimrebis gamoyeneba mo-
samarTlem dasabuTebulad miiCnia Semdeg garemoebebze dayrdnobiT: „[ dapatimre-
bis moTxovnis marTlzomierebis da mxareTa Suamdgomlobis ganxilvis Sedegad 
mivedi daskvnamde, rom Segrovebuli samxilebi [miTiTeba 2003 wlis ivnissa da 
ivlisSi mopovebul samxilze. ixileT punqti 18] aRZravs sakmaris eWvs, rom giorgi 
nikolaiSvilma sadavo samarTaldarRveva Caidina. samxili mopovebulia sisxlis 
samarTlis procedurebis dacviT. giorgi nikolaiSvilis dakaveba da misTvis bra-
lis wayeneba saproceso kanonis dacviT moxda. mimaCnia, rom [miTiTeba prokuroris 
saxelze] prokuroris mier dapatimrebis moTxovna dasabuTebulia da Sesabamisi 
sakanonmdeblo safuZveli gaaCnia. aqedan gamomdinare, naklebad saSiS danaSaulSi 
braldebuli g. nikolaiSvilis gaTavisuflebis SemTxvevaSi, mis mier simarTlis 
dadgenis Seferxeba an gamoZiebisaTvis da sasamarTlosTvis Tavis acileba dasabu-
Tebulia...“ 

sasamarTlom xazgasmiT aRniSna, rom `samarTalwarmoebis jerovnad ganxorcie-
lebis mizniT, erovnulma sasamarTlo instanciebma sakmarisi sizustiT unda gan-
sazRvron is motivebi, romlebsac isini TavianT gadawyvetilebebSi eyrdnobian88... 
Tumca es ar SeiZleba gagebul iqnes TiToeul argumentze detaluri pasuxis gace-
mis moTxovnad89.

amdenad, dakavebis/dapatimrebis gamoyenebisaTvis sssk moiTxovs garkveuli kav-
Siris dadgenas TavisuflebaaRkveTil pirsa da im moqmedebas Soris, romelic, 
savaraudod, warmoadgens danaSauls, aseve sakmarisi safuZvlis arsebobas imis 

85 ix. Caballero v United Kingdom, 8.2.2000 ( application π 32819/96).
86 Fox, Campbell and Hartley v. the United Kingdom 30.08.1990, 14 E.H.R.R.108.
87 ix. K.-F. v. Germany,27.11.1997,26 E.H.R.R.390, Punzelt v. the Czech Republic 25.04.2000.
88 jRarkava saqarTvelos winaaRmdeg, ganacxadi π 7932/03, 24.02.2009w par. 71, ix. aseve García Ruiz c. Espagne [GC], 
no 30544/96, § 26, CEDH 1999-I; Ruiz Torija c. Espagne, arrêt du 9 décembre 1994, série A no 303-A, § 29 ; Higgins et autres c. France, 
19 février 1998, § 42, Recueil 1998-I .
89 jRarkava saqarTvelos winaaRmdeg, ganacxadi π 7932/03, 24.02.2009w par.71; aseve (Van de Hurk c. Pays-Bas, 19 avril 
1994, § 61, série A no 288).
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mtkicebisaTvis, rom es qmedeba Seicavs im savaraudo danaSaulis niSnebs, romlis-
Tvisac sssk iTvaliswinebs aRkveTis RonisZiebis saxiT dapatimrebis gamoyenebis 
SesaZleblobas90 da marTlmsajulebis ganxorcielebisaTvis safrTxis Seqmnis91 Se-
saxeb dasabuTebuli varaudis arsebobas. magram es safuZvlebi viwrod unda iqnes 
interpretirebuli, vinaidan isini warmoadgenen gamonakliss pirovnebis Tavisuf-
lebis sabaziso garantiidan92.

dasabuTebuli varaudis standarti uzrunvelyofs pirisaTvis Tavisuflebis 
SezRudvis dasaSvebobas varaudis safuZvlianobis SemTxvevaSi da gamoricxavs 
TviTnebobas, warmoadgens piris Tavisuflebis TviTneburi SezRudvisagan dacvis 
mniSvnelovan nawils93.

1. piris mimalvis safrTxe

mimalvis safrTxe miekuTvneba sasamarTloebis mier dapatimrebis gamoyenebis 
erT-erT mTavar da yvelaze xSirad gamoyenebad safuZvels. igi ufro metad emyareba 
samarTaldarRvevis seriozulobas da sasjelis simkacres, vidre obieqtur mona-
cemebs da cnobebs, romlebic mogvcemdnen safuZvels mimalvis realuri safrTxis 
arsebobaze varaudisaTvis 94.

„mimalva gulisxmobs momaval safrTxes, rom piri Tavs aaridebs gamoZiebas da 
sasamarTlos. mimalva Tavis TavSi aseve moicavs safrTxes, rom piri gaagrZelebs 
danaSaulebriv saqmianobas, Caidens danaSauls Tundac imisaTvis, rom xelSi ar Cau-
vardes sagamoZiebo organoebs, gaanadgurebs mtkicebulebebs, Tu miecema amis saSua-
leba. saboloo jamSi, ukiduresad garTuldeba, Tu saerTod SeuZlebeli ar gax-
deba, Sesabamisi piris mimarT marTlmsajulebis ganxorcieleba95. 

ar arsebobs piris mimalvis safrTxis dasadgeni zogadi kriteriumebi da safr-
Txis arseboba saqmis yvela garemoebis analizis, yoveli konkretuli faqtis Sefa-
sebis safuZvelze unda dadgindes96. kerZod, mimalvis safrTxis arsebobis Sesafase-
blad aucilebelia pirisaTvis Seracxuli qmedebis arsis da simZimis, mosalodneli 
sasjelis simkacris, saqmis faqtobrivi garemoebebis da braldebulis pirovnuli 

90 Lukanov v. Bulgaria 20.03.1997, 24E.H.R.R.121.
91 gulisxmobs mimalvas da sasamarTloSi gamocxadebisaTvis Tavis aridebas, Semdgom danaSaulebriv saqmianobas, 
axali danaSaulis Cadenas, mtkicebulebaTa mopovebisaTvis da ganaCenis aRsrulebisaTvis safrTxis Seqmnas.
92 ix. Kurt v Turkey 25.05.1998 E.H.R.R. 373, para 122, mutatis mutandis,Quinn v France,22.03.1996, E.H.R.R. 529 para42.
93 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and Lawyers, UNITED NATIONS, New 
York and Geneva, 2003, 174.
94 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 66.
95 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba π2/1/415,06.04.2009.
96 ix. Letellier v. France 26.06.1991, 14 E.H.R.R 83.; Yağci and Sargin v. Turkey(1995) (Appl. No. 16419/90 and 16426/90, 8.06.1995.
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maxasiaTeblebis gaTvaliswineba. unda gadaisinjos is garemoebebi, romelTa gamoc 
piri SeiZleba miimalos. imavdroulad, drois gasvlasTan da winaswari dakavebis ad-
gilas gatarebuli vadis xangrZlivobasTan erTad97, klebulobs mimalvis safrTxec. 
pirobebi, romlebic safuZvlad daedo dapatimrebis Sesaxeb Tavdapirvel gadawy-
vetilebas, vadis gagrZelebis momentisaTvis SeiZleba Seicvalos, radgan droTa 
ganmavlobaSi SeiZleba warmoiSvas garemoebebi, romlebic amcireben piris mimal-
vis saSiSroebas98. swored amitom aucilebelia gadawyvetilebis dasabuTeba saq-
mis konkretul garemoebebze miTiTebiT, raTa mogvianebiT SesaZlebeli gaxdes imis 
gansazRvra, mocemul konkretul viTarebaSi drois gasvlam Tu SeiZleba ubiZgos 
braldebuls mimalvisken. dabolos, is faqti, rom braldeba ukve Camoyalibebulia 
ar qmnis sakmaris safuZvels mimalvis safrTxis realurobisaTvis, radgan patimro-
bis vadis gagrZeleba SeiZleba gamarTlebuli iyos mxolod im SemTxvevaSi, Tu es 
braldebebi gamyarebulia seriozuli xasiaTis msjavrdebiT, rac kvlavac saapela-
cio gasaCivrebis sagans warmoadgens99.

imavdroulad, mimalvis safrTxes ar qmnis arc sax. sazRvris daubrkoleblad 
gadakveTis SesaZleblobis arseboba, rac dResdReobiT sakmaod gamartivebulia 
calkeul saxelmwifoebTan uvizo mimosvlis arsebobis an vizis sax. sazRvarze 
miRebis SesaZleblobis pirobebSi. amitom am tipis safrTxis realurobis gansa-
zRvrisaTvis aucilebelia, rom braldebulis pirovnebis maxasiaTebeli yvela 
sxva garemoeba an adasturebdes mimalvis safrTxis arsebobas, an am safrTxes 
amcirebdes im minimumade, rac gaumarTlebels gaxdis Tavisuflebis SezRudvis 
gamoyenebas100. miT umetes, rom mimalvis safrTxes drois xangrZlivobasTan er-
Tad axasiaTebs klebis tedencia101.

sketCuri tipis dasabuTeba rwmenisa, rom braldebuli SeiZleba miimalos, rac 
emyareba mcire odenobis mtkicebulebebs, SesaZloa sakmarisi iyos Tavdapirveli 
vadiT piris Tavisuflebis SezRudvisaTvis, magram ara mas Semdeg, rac warmoiqm-
na damatebiTi mtkicebulebebis moZiebis SesaZlebloba102.

dausabuTeblad da braldebulis Tavisuflebaze uflebis xelyofad miiCneva 
braldebulis mimalvis safrTxis Sefaseba mxolod Cadenili qmedebis simZimis sa-
fuZvelze103, Tu ar xdeba saqmesTan dakavSirebuli sxva garemoebebis gaTvaliswi-

97 ix. Melnikova v. Russia 2007, ECHR Application π24552/02 ( 21.06.2007).
98 ESP-1995-2-025 a) Spain / b) Constitutional Court / c) Second Chamber / d) 26-07-1995 / e) 128/1995 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 22.08.1995 / h) .
99 ESP-1997-1-008 a) Spain / b) Constitutional Court / c) Second Chamber / d) 07-04-1997 / e) 66/1997 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 114, 13.05.1997, 23-28 / h) .
100 Yagci et Sargin 52, Mansur, 55.
101 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 66.
102 Makarova v Russia 15217/07. 12 March 2009.
103 magaliTad, aSS-is zogierTi Stati iTvaliswinebs danaSaulis simZimes rogorc dapatimrebis gamoyenebis 
erT-erT yvelaze mniSvnelovan safuZvels. aRniSnuli ukavSirdeba braldebulis mimalvis prezumfcias an 
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neba, rogoricaa braldebulis nasamarTloba, cixeSi gatarebuli drois gavlena 
braldebulze da sxva104. recidivis safrTxis arsebobis dadasturebisaTvis ar aris 
sakmarisi mxolod wina nasamarTleobaze miTiTeba105. ar SeiZleba mimalvis safr-
Txis Sefaseba arc mxolod braldebulisaTvis mosalodneli sasjelis simkacriT 
an Sesabamis samarTaldarRvevasTan dakavSirebuli zogadi socialuri safrTxiT, 
rasac mniSvneloba aqvs mxolod sasjelis erT-erTi miznis – zogadi prevenciisaTvis 
da gulisxmobs sasamarTlos valdebulebas, jer daadginos braldebulis braleu-
loba sasamarTlo ganxilvis gziT, romlis msvlelobisas daculi iqneba sasamarTlo 
ganxilvis miukerZoebloba da braldebulis uflebebi106. swored amitom, mimalvis 
safuZvliT dapatimrebis vadis gagrZelebis mizanSewonilobis sakiTxis ganxilvisas 
aucilebelia mxedvelobaSi iqnes miRebuli iseTi garemoebebi, rogorebicaa: 

• braldebulis pirovnebis da xasiaTis Taviseburebebi107, – braldebulis 
aSkara siZulvili patimrobisadmi108, procesis mwarmoebel organoSi gamo-
ZaxebisTanave gamocxadeba109; 
• mis xelT arsebuli finansuri resursebi, qoneba, romlis datovebac mas 
mouwevs mimalvis SemTxvevaSi, ojaxuri mdgomareoba110; 
• braldebulis kavSirebi sazRvargareT da misi dakavebis qveyanaSi111; 
• mosalodneli ganaCenis simkacre;
• braldebulis winaswari patimrobis gansakuTrebuli pirobebi; 
• garantiebis xarisxi, romliTac uzrunvelyofilia piris sasamarTloSi ga-
mocxadeba112 da a.S. 

espaneTis sakonstitucio sasamarTlo aRniSnavs, rom gamoZiebis Semdgom etapze 
braldebulis mimalvis safrTxis arsebobis SefasebisaTvis damatebiT sxva mniS-
vnelovani informaciac unda iqnes ganxiluli da ara marto Cadenili danaSaulis 
seriozuloba da sasjelis simkacre113, patimrobis samarTlebrivi safuZvlebis da 

warmoadgens savaldebulo dapatimrebis safuZvels im StatebSi, sadac dauSvebelia braldebis simZimis gamo 
giraoTi gaTavisufleba. 
104 ESP-1995-2-025 a) Spain / b) Constitutional Court / c) Second Chamber / d) 26-07-1995 / e) 128/1995 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 22.08.1995 / h) .
105 Mutter c. France, 44.
106 iqve.
107 ix. Letellier v. France26.06.1991, 14 E.H.R.R.83; Matznetter v. Austria 20.11.1969, 1 E.H.R.R.198, Yağci and Sargin v. Turkey Appl. No. 
16419/90 and 16426/90, 8.06. 1995).
108 ix. Stögmuller v. Austria, 10.11.1969, 1 E.H.R.R 155.
109 ix. W v. Swetzerland 26.01.1993,17 E.H.R.R 60., Nikolaishviliv Georgia, sited above.
110 ix. Letellier v. France, 26.06.1991, 14 E.H.R.R.83 ; Nikolaishvili v. Georgia sited above.
111 ix. W v. Switzerland26.01.1993,17 E.H.R.R.60 ; Punzelt v. the Czech Republic(2000) (Appl. No. 31315/96, 25.04.2000); Barfuss v. the 
Czech Republic 31.07.2000, 34 E.H.R.R.37.
112 ix. Wemhoff v. the Federal Republic of Germany 27.06.1986, 1 E.H.R.R. 55; Letellier v. France 26.06.1991, 14 E.H.R.R.83; Stögmuller 
v. Austria. 10.11.1969, 1 E.H.R.R 155.
113 espaneTis sakonstitucio sasamarTlos gadawyvetileba 15–04,1996, T. mamukelaSvili, r. tuSuri, evro-
pis qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004, 130.
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pirobebis Sefasebisas yuradRebas amaxvlebs espaneTis precedentul samarTalSi 
Camoyalibebul 2 kriteriumze, romelTa arseboba gansazRvravs braldebulis 
mier danaSaulis Cadenis da mimalvis safrTxis Sesaxeb dasabuTebul varauds: 

1. Seracxuli danaSaulis xasiaTi da simZime, mosalodneli sasjelis simkacre, 
braldebulis pirovnuli maxasiaTeblebi da saqmis garemoebebi, 

2. Tavisuflebis faqtobrivi SezRudvidan vadis gagrZelebis Sesaxeb gadawyve-
tilebis miRebamde gasuli drois xangrZlivoba. drois xangrZlivobidan gamomdi-
nare, braldebulis pirovnuli da saqmis konkretuli garemoebebis gadasinjvis 
aucilebloba114.

magram calke aRebuli arc erTi zemoT aRniSnuli garemoebis arseboba, TavisTa-
vad, ar amarTlebs Tavisuflebis SezRudvas. yovel konkretul SemTxvevaSi, safrTxe 
mTlianobaSi unda Sefasdes da ganxiluli iqnes, Tu ramdenad iZleva TiToeuli 
aseTi garemoeba piris mimalvis varaudis safuZvels, vinaidan SesaZlebelia, arc 
erTi am garemoebis arseboba ar dadasturdes, zogierTi miCneuli iqnes dausabu-
Teblad an ar asaxavdes piris realur qmedebebs115. eWvgareSea, rom dadgenileba, 
romelic yovelgvari ganmartebis gareSe stereotipuli sityvebiT asabuTebs mimal-
vis safrTxis arsebobas, ewinaaRmdegeba evropuli sasamarTlos praqtikas116. dapa-
timrebis gamoyenebisas sasamarTloebma unda gansazRvron is konkretuli garemoeba, 
romelic miuTiTebs braldebulis mimalvis safrTxeze da Seafason igi proporciu-
lobis principis mixedviTac117. adamianis uflebaTa dacvis evropulma sasamarTlom 
araerTxel aRniSna, rom, ̀ rodesac patimrobaSi myofi piris patimrobis gagrZelebis 
erTaderTi mizezi aris braldebulis mimalvis SiSi... magram misgan SesaZlebelia 
garantiis miReba, rom uzrunvelyofili iqneba [sasamarTlo procesze misi] gamo-
cxadeba, mosalodnel procesamde unda gaices misi gaTavisuflebis brZaneba“118 da 
mopovebuli iqnes sasamarTloSi misi gamocxadebis garantiebi119. magram, Tu ver 
xerxdeba aseTi garantiebis mopoveba an isini Seusabamodaa miCneuli, sasamarTlom 
ar unda gamoiyenos SedarebiT mkacri RonisZieba, Tuki imave miznis miRweva SesaZ-
lebelia naklebad mkacri iZulebis RonisZiebiT120 [sssk, muxli 198.1], magaliTad, 

114 ESP-1997-1-008 a) Spain / b) Constitutional Court / c) Second Chamber / d) 07-04-1997 / e) 66/1997 / f)  / g) Boletín oficial del Estado 
(Official Gazette), 114, 13.05.1997, 23-28 / h) .
115 ix. Stögmuller v. Austria, 10.11.1969, 1 E.H.R.R.155 ; Letellier v. France 26.06.1991, 14 E.H.R.R.83.
116 ix. Jablonski v Poland (Appl. No. 33492/96, 21.12.2000; Yağci and Sargin v. Turkey Appl. No. 16419/90 and 16426/90, 8.06. 1995).
117 CRO-2007-3-012 a) Croatia / b) Constitutional Court / c)  / d) 20-12-2007 / e) U-III-4286/2007 / f)  / g) Narodne novine (Official Ga-
zette), 1/08 / h) CODICES (Croatian, English).
118 ix. Wemhoff v. the Federal Republic of Germany 27.06.1986, 1E.H.R.R.55 ; Stögmuller v. Austria, 10.11.1969, 1 E.H.R.R.155; Letellier 
v. France 26.06.1991, 14 E.H.R.R.83; Ambruszkiewicz v Poland Appl. No. 38797/03, 4.05.2006.
119 Wemhoff v. the Federal Republic of Germany 27.06.1986, 1E.H.R.R55.
120 amitom, rodesac arsebobs kanonmdeblobiT dadgenili safuZvlebi dapatimrebis gamoyenebisaTvis, sasamarT-
lom pativi unda sces Tanazomierebis princips da gamoiyenos naklebad mkacri aRkveTis RonisZieba, Tu misi 
meSveobiTac SesaZlebelia igive miznis miRweva[CRO-2007-3-012 a) Croatia / b) Constitutional Court / c)  / d) 20-12-2007 / e) 
U-III-4286/2007 / f)  / g) Narodne novine (Official Gazette), 1/08 / h) CODICES (Croatian, English)].
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braldebulis garkveul adgilas cxovrebis, piradobis damadasturebeli dokumen-
tis Cabarebis, policiaSi periodulad gamocxadebis121 da a.S. gziT. imavdroulad, 
aucilebelia Tanazomierebis dacva, patimrobis nacvlad aRkveTis sxva RonisZiebis 
gamoyenebis SemTxvevaSi gamocxadebis da jerovani qcevis uzrunvelmyofeli Ronis-
Ziebebi unda iyos realisturi, Sesrulebadi da ar unda iyos imdenad rTuli, rom 
Tavisuflebis SezRudvisagan gaTavisuflebas daukargon misi ZiriTadi azri122.

marTlmsajulebis ganxorcielebaSi Carevis safrTxe

marTlmsajulebis ganxorcielebisaTvis xelis SeSlis safrTxe erT-erTi yvelaze 
mniSvnelovani da potenciurad yvelaze farTo gamoyenebis mqone safuZvelia. is 
SeiZleba gamoixatos mowmeze zemoqmedebaSi, mtkicebulebebis ganadgurebaSi, Ta-
namzraxvelebTan erTad erToblivi poziciis SemuSavebaSi da a.S. 

Znelia absoluturad zustad iqnes ganWvretili im piris qceva, romlis pasuxis-
gebaSi micemac xorcieldeba. amitom aRkveTis RonisZiebis SerCevis sakiTxis gan-
xilvisas dgindeba braldebulis savaraudo qceva. Tumca marTlmsajulebis ganxor-
cielebisaTvis xelis SeSlis safrTxe ar SeiZleba Zalian ganzogadebulad iqnes 
ganxiluli, sasamarTlos ar SeuZlia gaiTvaliswinos safrTxe in abstracto im faq-
tobrivi garemoebebis ararsebobis SemTxvevaSi, romlebic daadastureben safrTxis 
realurobas123. daskvna aseTi qcevis Sesaxeb unda emyarebodes ara intuitiur varau-
debs, aramed obieqturad dadgenil faqtebs da mtkicebulebebs, saqmis konkretul 
garemoebebs124, miuxedavad imisa, rom safrTxe warmoadgens Tavisuflebis SezRudvis 
mizanSewonilobis Sefasebis elements, igi ar SeiZleba dadgenili iqnes dausabuTe-
beli, abstraqtuli gancxadebebis safuZvelze125. sakmarisad ar miiCneva varaudi imis 
Sesaxeb, rom gaTavisuflebiT braldebuls miecema mowmeebze zemoqmedebis126, mtki-
cebulebebis ganadgurebis127, mtkicebulebaTa xSiri cvliT gamoZiebis gaWianurebis 

121 xorvatiis sakonstitucio sasamarTlos gaawyvetileba 02–12–1998, T. mamukelaSvili, r. tuSuri, evropis 
qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004w., ix. aseve Stögmuller v. Austria 10.11.1969, 1 E.H.R.R 155.
122 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008, 45–46.
123 ix. Trzaska v. Poland (Appl. No. 25792/94, 11.07.2000.).
124 ix. Smirnova v. Russia, nos.46133/99 and 48183/99, §63, ECHR 2003-IX (extracts); Nikolov, cited above, §73.
125 facuria saqarTvelos winaaRmdeg, π 30779/04, 6 noemberi, 2007w. § 71.
126 ix. A. v. France 23.11.1993, 17 E.H.R.R..462; W v. Switzerland 26.01.1993, 17 E.H.R.R.60; Letellier v. France 26.06.1991, 14 E.H.R.R.83.
127 ix. Wemhoff v. the Federal Republic of Germany 27.06.1986, 1E.H.R.R55.
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an gamoZiebis SecdomaSi Sesayvanad128 mimarTuli sxva moqmedebebis ganxorcielebis 
SesaZlebloba129.

safrTxis arseboba unda iyos konkretul faqtebze da garemoebebze damyarebuli130 
da iseve, rogorc nebismier sxva mtkicebulebebTan mimarTebiT, am SemTxvevaSic unda 
iqnes Semowmebuli maTi dasaSveboba da dasabuTebuloba. sasamarTlom unda gansa-
zRvros konkretulad ra tipis qmedebebis, visTan mimarTebiT da marTlmsajulebis 
ganxorcielebisaTvis xelis SeSlis romeli xerxis an saSualebis arsebobas miiCnevs 
dasabuTebulad. mag., gamoZiebis rTuli xasiaTi zrdis mtkicebulebaTa dafarvis 
an ganadgurebis risks. mxedvelobaSi unda iqnes miRebuli aseve konkretul saqmes-
Tan dakavSirebuli specifikuri garemoebebi, romlebic braldebulis mdgomareobi-
dan gamomdinare, amarTlebs dapatimrebis gamoyenebas131. gasaTvalsiwinebelia, rom 
mowmeebze zegavlenis an mtkicebulebebis ganadgurebis safrTxe mcirdeba gamoZie-
bis mimdinareobis da saqmis warmoebis stadiis Sesabamisad. amitom Znelia saubari 
mowmeebze zemoqmedebis Tavidan acilebis safuZvliT dapatimrebis gamoyenebaze, Tu 
dasrulebulia yvela sagamoZiebo moqmedeba, dakiTxulia yvela mowme da a.S.132 miT 
umetes, aRniSnuli safuZvliT vadis gagrZeleba ar SeiZleba gamarTlebulad Cai-
Tvalos procesis dasrulebis Semdeg133.

a. danaSaulis Cadenis Tavidan acilebis aucilebloba

calkeul SemTxvevaSi dapatimrebis gamoyenebis safuZvlad sasamarTlo miiCne-
vs axali danaSaulis Cadenis Tavidan acilebas. Tavis mxriv, es safuZveli moicavs 
rogorc specialuri recidivis, aseve marTlmsajulebis ganxorcielebisaTvis 
xelis SeSlis mizniT iseTi danaSaulebis Cadenas, rogoricaa mtkicebulebaTa 
ganadgureba, mowmeebze zemoqmedeba da a.S. aRniSnuli gansakuTrebiT relevan-
turia specialuri subieqtis mqone danaSaulis SemadgenlobebTan dakavSirebiT. 
magram „danaSaulTan, romlis Cadenac piris oficialuri movaleobis Sesrulebas 
ukavSirdeba marTlmsajulebis ganxorcielebisaTvis safrTxis arseboba specia-
luri recidivis safuZvliT dausabuTebelia, Tu pirs Sewyvetili aqvs SromiTi 

128 ix. Clooth v. Belgium (Appl. No. 12718/87, 12.12. 1991.
129 ix. Trzaska v. Poland, 11.07.2000, para 65.
130 ix. Wemhoff v Germany (Appl. No. 2122/64, 27.06.1968; saqmeze Kalashnikov v. Russia 15.07.2002 sasamarTlom aRniSna, rom 
braldebulis mimarT winaswari patimrobis gamoyenebis Sesaxeb sasamarTlos gadawyvetilebaSi ar aris ara-
nairi miTiTeba im faqtebze, romlebic daamtkicebda braldebulis mxridan marTlmsajulebis ganxorcielebaSi 
Carevis safrTxis realurad arsebobas im dros. marTlmsajulebis ganxorcielebisaTvis xelis SeSlis safrTx-
is dasabuTebuloba gardauvlad Semcirda gamoZiebis mimdinareobis da mtkicebulebaTa moZiebis procesis 
dasrulebis kvalobaze Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав 
человека (статья 5),Interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008, 41.
131 ix. W v. Switzerland. 26.01.1993, 17 E.H.R.R.60.
132 ix. Nevmerzhitsky v Ukraine (2005).
133 ix. Muller v. France,17.03.1997 da I.A. v. France 23.09.1998.
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xelSekruleba. imis abstraqtuli SesaZlebloba, rom igi iSovis sxva samsaxurs ar 
aris patimrobis gamoyenebis sakmarisi mizezi“134. 

sasamarTlom warmodgenil mtkicebulebebze dayrdnobiT unda gansazRvros, ra 
qmnis braldebulis mxridan danaSaulis Cadenis safrTxis arsebobis Sesaxeb dasa-
buTebuli varaudis safuZvels, konkretulad romeli danaSaulis Cadenis Tavidan 
acilebis mizniT iyenebs da ratom aris sxva aRkveTis RonisZiebebi (magaliTad, 
Tanamdebobidan gadayeneba, eleqtronuli monitoringi, garkveuli saqmianobis 
an garkveul adgilas yofnis da a.S. akrZalva) araefeqturi igive miznis misaRwe-
vad. imis gaTvaliswinebiT, rom saq. ssk krZalavs piris dasjas misi azrebis, 
zraxvebis Tu kanonsawinaaRmdego miznebis da survilebisaTvis, am SemTxvevaSic 
piris konstituciuri uflebis SezRudvas safuZvlad unda daedos konkretuli 
faqtobrivi garemoebebi da mtkicebulebebi, romlebic pirdapir miuTiTebdnen 
axali danaSaulis Cadenis Sesaxeb ganzraxvis arsebobaze. Tavisuflebis SezRudva 
gamarTlebulia, Tu mimarTulia konkretuli danaSaulis Tavidan asacileblad. 
swored amitom, ungreTis sakonstitucio sasamarTlom kanonmdeblis mier da-
saxul mizanTan araproporciulad da Sesabamisad, arakonstituciurad cno sssk 
norma, romelic iTvaliswinebda nebarTvas piris dakavebaze im mizniT, rom xeli 
SeeSala mas sxva danaSaulis CadenaSi135. analogiuri damokidebuleba aqvs stras-
burgis sasamarTlos, romelmac araerTxel aRniSna, rom aRniSnuli safuZvliT 
piris Tavisuflebis SezRudvisaTvis aucilebelia saqmeSi arsebul im faqtebsa 
da mtkicebulebebze miTiTeba, romlebic daasabuTeben gadawyvetilebis miRebis 
momentSi, rom aseTi safrTxe emyareboda realurad arsebul garemoebebs136. 

miuxedavad imisa, rom piris braldeba mZime danaSaulSi calkeul SemTxve-
vaSi ganixileba danaSaulis aRkveTis motiviT dapatimrebis gamoyenebis kano-
nier safuZvlad, xazgasmiT unda aRiniSnos, rom, dauSvebelia piris fundamentu-
ri Tavisuflebis SezRudva mxolod abstraqtul safrTxeze, stereotipebsa Tu 
SiSze137 damyarebiT. imisaTvis, rom vimsjeloT Tanazomierebis da kanonierebis 
principebis dacvaze, unda arsebobdes konkretuli faqtobrivi mtkicebuleba, 
safrTxis realuroba Sefasebuli unda iqnes saqmis garemoebaTa erTobliobis 
testiT, gaTvaliswinebuli unda iqnes braldebulis pirovneba da misi warsuli. 
magram, rogorc ukve aRniSnuli iqna, TavisTavad piris wina nasamarTloba, misi 
midrekileba danaSaulis Cadenisaken, mniSvnelovani, magram arasakmarisi safuZve-
lia Tavisuflebis SezRudvisaTvis, gansakuTrebiT, Tu Cadenili danaSaulebi 

134 xorvatiis sakonstitucio sasamarTlos gaawyvetileba 02–12,1998. T. mamukelaSvili, r. tuSuri, evro-
pis qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004w, 121.
135 iqve, ungreTis sak. sasamarTlos gadawyvetileba 08–09,1999w., 124.
136 ix. Smirnova v. Russia, 24.07.2003.
137 ix. I.A. v. France 23.09.1998.
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erTmaneTisgan xasiaTiT da simZimiT gansxvavdeba138, sasamarTlos gadawyvetile-
baSi miTiTebuli unda iqnes, savaraudod, ra moqmedebas ganaxorcielebs piri 
mis mimarT dapatimrebis argamoyenebis SemTxvevaSi da mosalodnelia Tu ara es 
uaxloes momavalSi. 

b. sazogadoebrivi wesrigis dacvis aucilebloba

aSkaraa, rom calkeuli kategoriis danaSauls misi simZimidan da masze sazoga-
doebis reaqciidan gamomdinare, SeuZlia gamoiwvios sazogadoebrivi areuloba 
da wesrigis darRveva, magram Tavisuflebis SezRudvisaTvis es motivi sakmarisad 
mxolod im SemTxvevaSi miiCneva, Tu igi emyareba faqtebs, romlebic adasture-
ben, rom gaTavisuflebas SeuZlia namdvilad gamoiwvios sazogadoebrivi wesrigis 
darRveva da safrTxec realuria139. amasTan, Tavisuflebis SezRudvis xangrZli-
voba ar unda moicavdes sasjelis elementebs. 

evropuli konvencia piris mimarT dapatimrebis gamoyenebas aseve iTvaliswi-
nebs sazogadoebrivi wesrigis dacvis mizniT, rac, rogorc wesi, braldebulis 
pirovnebidan gamomdinare, sazogadoebisaTvis realuri da konkretuli safr-
Txis Tavidan acilebas ukavSirdeba. imavdroulad, strasburgis precedentuli 
samarTali saq. sssk-is kanonmdeblobisgan gansxvavebiT, sazogadoebrivi „wesri-
gis dacvis“ cnebas farTod ganmartavs da moiazrebs rogorc braldebulisgan 
sazogadoebis dacvas, aseve Tavad braldebulis dacvas sazogadoebis da proces-
Si monawile pirebis SurisZiebisagan. Tumca aRniSnuli gamonaklis SemTxvevebs 
miekuTvneba da ar SeiZleba eyrdnobodes arc mxolod wayenebuli braldebis 
da arc mosalodneli sasjelis simkacres, safrTxe ar unda iyos moyvanili abs-
traqtulad. unda arsebobdes konkretuli faqtobrivi garemoebebi, romlebic 
miuTiTeben aseTi safrTxis realurobasa da misi Tavidan acilebis sxva saSua-
lebebis araefeqturobaze, miTiTebuli unda iqnes Sesabamisi danaSaulis buneba, 
misi Cadenis garemoebebi, braldebulis da dazaralebulis fsiqologiuri mdgo-
mareoba140, zustad unda ganisazRvros safrTxis xasiaTi da xarisxi. es sakmaod 
myife da SefasebiTi kategoriaa, vinaidan erTi da igive qmedebidan momdinare 
safrTxe SesaZlebelia sxvadasxvagvarad iqnes aRqmuli sxvadasxva eTnikur Tu 
religiur jgufebSi, sazogadoebis sxvadasxva fenebSi141. sazogadoberivi wesri-
gis xelyofis motivi piris Tavisuflebis SezRudvisaTvis sakmarisad da rele-
vanturad SeiZleba miviCnioT mxolod im SemTxvevaSi, rodesac mas safuZvlad 

138 ix. Clooth v. Belgium, Appl. No. 12718/87, 12 .12. 1991; Muller v. France,17.03.1997.
139 ix. Kemmache, 52 Tomasi, 91; I.A.c. France, 104.
140 Dummont-Maliverg v. France, 31.05.2003, par.64.
141 ix. Minimum standards for the Rights of the Accused During Arrest/ Detention- http://www.arab-niaba.org/publications/hr/jordan2/
eric2-e.pdf, 1.
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udevs faqtebi, romlebic naTelyofen, rom dakavebulis gaTavisuflebas SeeZlo, 
realurad gamoewvia sazogadoebrivi wesrigis xelyofa142. 

konvenciisgan gansxvavebiT, saqarTvelos sssk iTvaliswinebs piris mimarT sapro-
ceso iZulebis RonisZiebis saxiT Tavisuflebis SezRudvis damatebiT safuZvlebsac. 
kerZod, Tu:

a) pirs waaswres danaSaulis Cadenisas an CadenisTanave; 
b) piri dainaxes danaSaulis Cadenis adgilas da mis mimarT dauyovnebliv xor-
cieldeba sisxlissamarTlebrivi devna misi dakavebis mizniT; 
g) pirze, masTan an mis tansacmelze aRmoCnda Cadenili danaSaulis aSkara kvali; 
d) piri danaSaulis Cadenis Semdeg miimala, magram Semdgom igi TviTmxilvelma 
amoicno;
e) piri Zebnilia.

amdenad, miuxedavad imisa, rom varaudi danaSaulis Cadenis Sesaxeb, piris mier 
axali danaSaulis Cadenis an mimalvis aRkveTis aucilebloba Tavisuflebis SezRud-
vis safuZvelia, Tavisuflebis SezRudva am SemTxvevaSic ki kanonieri mxolod maSin 
iqneba, Tu:

1. misi mizania piris mimarT sisxlis samarTlebrivi devnis dawyeba da
2. uzrunvelyofili iqneba piris sasamarTlosaTvis wardgena „gonivrul vadaSi 
procesis Catarebis da gaTavisuflebis SesaZleblobis sakiTxis ganxilvis miz-
niT.

patimrobis xangrZlivoba

saqarTvelos kanonmdebloba piris Tavisuflebis SezRudvis maqsimalur vadad 
gansazRvravs 9 Tves. saqarTvelos sakonstitucio sasamarTlos ganmartebiT, sa-
qarTvelos konstituciis me–18 muxliT gansazRvruli es vada moicavs mxolod 
braldebulis patimrobis vadas da `ar Seicavs gansasjelis patimrobis vadas mis-
Tvis sasamarTlos mier konkretuli danaSaulisaTvis sasjelis Sefardebamde“. 
axali sssk kidev ufro amcirebs braldebulis mimarT dapatimrebis gamoyenebis 
vadebis xangrZlivobas da SesabamisobaSi mohyavs is saq. sakonstitucio sasamarT-
los z/a gadawyvetilebasTan. Sedegad, gamoZiebis stadiaze braldebulis pati-
mrobis maqsimaluri vada wina sasamarTlo sxdomamde Seadgens 60 dRes. axali sssk 

142 М. де Сальвия, Право на свободу и личную неприкосновенность, в сб. Комментарий к Конвенции о защите прав человека и 
основных свобод и практика ее применения- под общей ред. В.А. Туманова, Л.М. Энтина, М. изд-во НОРМА,2002, 58, 65.
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aRar iTvaliswinebs sasamarTlos mier saqmis damatebiT gamoZiebaSi dabrunebis 
da, patimrobis vadis sasamarTlos mier damatebiT gagrZelebis SesaZleblobas, 
ar adgens braldebulis mimarT dapatimrebis gamoyenebis sawyis minimalur vadas, 
riTac xels uwyobs, yovel konkretul SemTxvevaSi, misi dapatimrebis gonivru-
li vadiT gamoyenebas. iTvaliswinebs patimrobis zRvruli vadis xangrZlivobis 
Semdgom gagrZelebas `gonivrul vadamde“ dacvis mxaris dasabuTebuli Suamd-
gomlobiT da erTjeradad prokuroris SuamdgomlobiT. imavdroulad, sssk ar 
adgens aseTi gagrZelebis zRvrul xangrZlivobas an raodenobas [dacvis mxaris 
Suamdgomlobebis SemTxvevaSi]. strasburgis sasamarTlom, braldebulis inicia-
tiviT, procesis da patimrobis vadis gagrZelebis kanonierebis Sesafasebisas 
aRniSna, rom `mosmenebis sakmaod mcire nawili gadaido ganmcxadeblis moTxovniT 
da misi gancxadebebi/moTxovnebi iyo sakmaod mWermetyveli, rac procesis temps 
garkveulwilad aferxebda. Tumca Sedegad gamowveuli Seferxebebi arasodes yo-
fila mniSvnelovani moculobis da maTi xangrZlivoba iyo erTidan or Tvemde 
(ix. § 10, 12-14, 19-20). aqedan gamomdinare, sasamarTlos ar miaCnia, rom ganmcxa-
deblis moqmedebebi warmoadgenda procesis mTliani xangrZlivobis mizezs. garda 
amisa, mosmenis gadavadebis Taobaze ganmcxadeblis mier Setanili moTxovnebis 
umetesoba, gansakuTrebiT winasasamarTlo etapze, warmoadgenda mis mier sapro-
ceso uflebebis normalur ganxorcielebas, rac miznad isaxavda saWiro mtkice-
bulebebis mopovebas, romelTa gareSec saqmis momzadeba arsebiTi ganxilvisaTvis 
SeuZlebeli iqneboda“143.

rogorc ukve aRiniSna, dapatimreba gamoyenebuli unda iqnes mxolod im 
SemTxvevaSi, rodesac is emsaxureba kanonier mizans da rodesac misi xangrZli-
voba misi miznis proporciulia144. amitom saerTaSoriso samarTali gansakuTre-
bul mniSvnelobas aniWebs rogorc Tavad dapatimrebis gamoyenebis, aseve misi 
xangrZlivobis sakiTxs. magram dauSvebelia dapatimrebis vadis gonivrulobis 
da kanonierebis abstraqtulad gansazRvra. vadis gonivruloba unda Sefasdes 
TiToeuli saqmis konkretuli garemoebidan gamomdinare da mxedvelobaSi unda 
iqnes miRebuli danaSaulis xasiaTi (transsasazRvro, organizebuli danaSauli, 
terorizmi145 da a.S.), braldebulTa raodenoba, gamoZiebasTan dakavSirebuli 
sirTuleebi, samarTlebrivi sakiTxebis sirTule, braldebulis qceva146. Tumca 
aRniSnuli garemoebebic vadis xangrZlivobas mxolod im SemTxvevaSi amarTlebs, 

143 xaritonaSvili saqarTvelos winaaRmdeg, par. 42.
144 Wafa Shah, overview of case studies relating to pre-trial detention,Fair trials international- march 2009, submission to the directorate- 
General for Freedom Justice and Security of the Euroopean Commission on Issues relating to Pre-trial Detention, 3.
145 ix. magaliTad Klass and Others v. Germany, 6.09. 1978, 2.E.H.R.R 305., para 48-49& 59; Brogan and Others v. United Kingdom, 
29.11. 1988, 11 E.H.R.R.117 para 48; Murray v. United Kingdom, 28.10. 1994, 19 E.H.R.R193, para 47; Pantano v. Italy, т. 60851/00, para 
70, 6.11.2003; Van der Tang v. Spain,13.07. 1995, 22E.H.R.R262,.para 75; Chraidi v Germany (Appl. No. 65655/01, 26.10. 2006, para 37; 
W v. Switzerland 26.01.1993, 17 E.H.R.R.60.
146 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
Interights, РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008, 44.
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rodesac procesis mwarmoebeli organoebi iCenen ̀ jerovan gulmodginebas“ 147. ro-
gorc saerTaSoriso da qarTuli praqtikis Seswavla mowmobs 5.3. muxlis darRve-
vaTa mniSnelovani nawili ukavSirdeba swored procesis mwarmoebeli organoebis 
mxridan sxvadasxva formiT gamovlenili jerovani gulmodginebis ararsebobas148, 
rac SesaZlebelia ukavSirdebodes menejmentTan dakavSirebul obieqtur gare-
moebebs149 an calkeuli monawileebis mxridan movaleobebis arajerovnad Sesru-
lebas150. swored amitom, vadis gagrZelebisas sasamarTlo mxedvelobaSi iRebs 
da amowmebs erTi mxriv, braldebulis mier danaSaulis Cadenis Sesaxeb varaudis 
dasabuTebulobas da meore mxriv, procesis mwarmoebeli organoebis mier saqmis 
`jerovani gulmodginebiT warmoebas“151.

`Tavisuflebis SezRudvis xangrZlivoba ar unda aRematebodes gonivrul va-
das. aRiarebulia, rom SeuZlebelia am koncefciis gadayvana konkretul dReebs, 
kvirebs, Tveebsa Tu wlebSi an danaSaulis simZimis Sesabamis sxvadasxva perio-
debSi. imavdroulad, es cneba ar eqvemdebareba abstraqtul kontrols, vinaidan 
vadis gonivruloba Sefasebuli unda iqnes yovel konkretul SemTxvevaSi saqmis 
konkretuli Taviseburebebis gaTvaliswinebiT. Tavisuflebis SezRudva gamarT-
lebulia mxolod manam, vidre saqmis konkretuli garemoebebi metyvelebs sajaro 
interesis arsebobaze, romelic udanaSaulobis prezumfciis miuxedavad, aRema-
teba piradi Tavisuflebis pativiscemas152. procesis xangrZlivobis gonivrulobis 
Sefasebas sasamarTlo axorcielebs saqmis garemoebebidan gamomdinare da Sem-
degi kriteriumebis gaTvaliswinebiT: saqmis kompleqsuroba da sirTule, ganm-
cxadeblisa da Sesabamisi uwyebebis moqmedebebi da ganmcxadeblis interesi davis 
farglebSi (ix. Mikulić v. Croatia, no. 53176/99, §38, ECHR 2002 I)153.

147 ix. magaliTad Kalashnikov v. Russia 15.10.2002. Assenov &Others v. Bulgaria 28.10.1998., 28 E.H.R.R652.
148 ix. magaliTad, nikolaiSvili saqarTvelos winaaRmdeg [par. 78], sadac sasamarTlom ganmcxadeblis 10 Tviani 
winaswari patimrobis Sefasebisas aRniSna, rom amgvari xangrZlivi periodi miuTiTebs, rom xelisuflebam 
ver SeZlo saqme gansakuTrebuli gulisyuriT ganexila, rasac udidesi mniSvneloba aqvs winaswari dakavebis 
kanonierebis faqtis konvenciis me-5 muxlis me-3 punqtis moTxovnebTan Sedarebisas.
149 ix. Assenov &Others v. Bulgaria 28.10.1998., 28 E.H.R.R,652; Stögmuller v. Austria 10.11.1969, 1. E.H.R.R.155; Clooth v. Belgium(Appl. 
No. 12718/87, 12.12. 1991; Muller v. France 17.03.1997; Trzaska v. Poland (Appl. No. 25792/94, 11.07.2000.).
150 ix. Clooth v. Belgium. (Appl. No. 12718/87, 12.12. 1991.
151 ix. W v. Switzerland 26.01.1993, 17 E.H.R.R.60, Assenov &Others v. Bulgaria 28.10.1998., 28 E.H.R.R652 da Punzelt v. the Czech 
Republic (Appl. No. 31315/96, 25.04.2000, Melnikova v Russia 21.06.2007 ECHR Applic. π24552/02.
152 Kudla, 110.
153 Kharitonashvili v. Georgia, π41957/04, 10.02.2009, par. 41.
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vadis xangrZlivobis gadasinjvis perioduloba

dapatimrebis vadis gagrZelebis sakiTxis gadasinjva unda xdebodes kanonmde-
blobiT an sasamarTlos mier dadgenili drois gonivrulad mokle periodulo-
biT154 arsebiTi sasamarTlo ganxilvis TariRis daniSvnamde. risTvisac procesis 
mwarmoebel organos ekisreba valdebuleba, drois regularuli periodulo-
biT155 warudginos sasamarTlos mis xelT arsebuli Tavisuflebis SezRudvis sa-
fuZvlebi da braldebuls unda hqondes avtomaturi ufleba sasamarTlos winaSe 
periodul wardgenaze, misi Tavisuflebis SezRudvis perioduli, sistematuri 
gadasinjvisTvis156. imavdroulad, gadasinjvebs Soris intervalebi unda iyos xan-
mokle157 [Tavad dapatimrebis buneba `moiTxovs drois mcire periodebs gaTavisu-
flebis Sesaxeb or gancxadebas Soris], radgan konvenciidan gamomdinare, sauba-
ria RonisZiebaze mkacrad gansazRvruli vadiT. vinaidan igi emyareba ZiriTadad 
gamoZiebis swrafad Catarebis aucileblobas, intervali 1 Tvis vadiT iTvleba 
gonivrulad“158.

sasamarTlo kontroli Tavisuflebis SezRudvis kanonierebaze unda iyos ara 
marto dauyovneblivi, aramed avtomaturic. igi ar SeiZleba iqnes damokidebuli 
TavisuflebaSezRuduli piris mier gancxadebis wardgenaze. aseTi midgoma arse-
biTad Secvlida garantiis bunebas159. sssk ar adgens sasamarTlos mier avtoma-
turi perioduli kontrolis valdebulebas da amdenad, dRis wesrigSi ayenebs sss 
kanonmdeblobis harmonizacias konvenciis moTxovnebTan. Tumca facurias saqmeSi 
aRniSnul sakiTxze msjelobisas sasamarTlom aRniSna, rom, marTalia, `sisxlis 
samarTlis kodeqsi am redaqciiT ar moiTxovs xelisuflebis mier sakuTari ini-
ciativiT dapatimrebis gagrZelebis kanonierebis gadasinjvas regularuli inter-
valebiT, miuxedavad amisa, sisxlis samarTlis saproceso kodeqsis 140-e muxlis 
sadavo me-17 punqtis mixedviT, ganmcxadebels SeeZlo, patimrobis ganmavlobaSi 
dausrulebeli gamoZiebis periodSi moeTxova gasaCivrebuli RonisZiebis gada-
sinjva nebismier axal garemoebaTa SemTxvevaSi“160.

patimrobis vadis gagrZeleba SesaZlebelia mxolod im SemTxvevaSi, ̀ Tu arsebobs 
uwyveti kavSiri sasamarTlos Tavdapirvel gadawyvetilebas da ganmeorebiT dapa-

154 Herczegfalvy v Austria 10533/83, 24September 1992.
155 ix. magaliTad, Melnikova v Russia, 21.06.2007, ECHR Appl.π24552/02.
156 Васильева Елена Геннадьевна, ВОПРОСЫ УГОЛОВНОГО ПРОЦЕССА В МЕЖДУНАРОДНЫХ АКТАХ Учебное пособие,  2007 г. Баш-
кирского государственного университета, 137; Право на свободу и личную неприкосновенность европейские стандарты и рос-
сийская практика.Под общ. ред. А.В. Деменевой. Екатеринобург, Урал ун-та, 2005, 29.
157 Assenov, 162.
158 Bezicheri, 21.
159 Aquilina,49.
160 facuria saqarTvelos winaaRmdeg, ganacxadi π 30779/04, 6 noemberi, 2007w., § 55.
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timrebas Soris161. aRniSnulidan cxadia, rom gamoZiebis interesebi prevalirebs 
udanaSaulobis prezumfciaze, romlidanac gadaxveva gamarTlebulia gamoZiebis 
dasrulebis SeuZleblobiT an saqmis mometebuli sirTuliT162. swored amitom, 
sasamarTlo valdebulia, saqmis garemoebaTa erTobliobis Suqze ganixilos da 
detalurad daasabuTos braldebulis mimarT dapatimrebis vadis gagrZelebis au-
cilebloba da mizanSewoniloba, dapatimrebis vadis gagrZelebisaTvis samarTle-
brivi da faqtobrivi, procesualuri da materialur–samarTlebrivi safuZvlebis 
arseboba da maTi „relevanturoba“ da „sakmarisoba“ misi gagrZelebisaTvis. `vadis 
gagrZelebis Sesaxeb sasamarTlos gadawyvetileba unda Seicavdes `saTanado“ da 
`sakmaris“ argumentacias da exebodes mocemuli saqmis specifikas, rom gaamarT-
los Tavisuflebis SezRudva163. sxva sityvebiT rom vTqvaT, patimrobis vadis 
gagrZelebis nebismieri periodi, ganurCevlad misi xangrZlivobisa, moixovs ufle-
bamosili erovnuli xelisuflebis saTanado motivacias, romelic valdebulia, 
gamoamJRavnos `gansakuTrebuli gulisxmiereba“ am procedurebis ganxorcielebi-
sas164.

sasamarTlom unda aCvenos, rogor mivida im daskvnamde, rom vadis gagrZelebis 
ganmapirobebeli mizezi kvlavac arsebobs. vadis gagrZelebis mizezi unda iyos 
misaRwevi miznis proporciuli. saqmis garemoebebis detaluri Seswavla ar unda 
miuTiTebdes, rom dapatimrebis Semdgomi periodi iwvevs konstitutiurad dauS-
vebel disproporciulobas dapatimrebis kanonier mizansa da samarTlis normis 
mizans Soris, mocemul SemTxvevaSi – mis saerTo xangrZlivobas da mis aucileblo-
bas Soris. sasamarTlos gankargulebaSia braldebulis sasamarTloSi gamocxade-
bis uzrunvelmyofeli uamravi sxva saSualeba, maT Soris braldebulis mimarT 
dapatimrebis xalaxla gamoyenebis SesaZlebloba samarTal warmoebis SedarebiT 
gviandel stadiaze165. 

miuxedavad imisa, rom varaudis safuZvlianoba vadis gagrZelebis aucilebeli 
wina pirobaa, vadis gasvlasTan erTad igi SeiZleba aRar iqnes sakmarisi piris 
Tavisuflebis SezRudvis dasabuTebisaTvis166. vinaidan, erTi mxriv, SeiZleba ar 
dadasturdes braldebulisaTvis Seracxuli danaSaulis Cadenis faqti167, gaifan-
tos eWvi braldebulis braleulobis Sesaxeb, dadgindes braldebulis mimarT 

161 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
Interights, РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008, 11.
162 gv. 104.
163 ix. Jecius v. Lithuania, no. 34578/97, § 93, ECHR 2000-IX.
164 facuria saqarTvelos winaaRmdeg, ganacxadi π 30779/04, 6 noemberi, 2007w., § 62, ix.aseve Jablonskiv. Poland, no. 
33492/96, §80, 21 December2000.
165 CRO-2007-3-012 a) Croatia / b) Constitutional Court / c)  / d) 20-12-2007 / e) U-III-4286/2007 / f)  / g) Narodne novine (Official Gazette), 
1/08 / h) CODICES (Croatian, English).
166 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
Interights, РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008,40.
167 ix. Brogan and Others v. United Kingdom, 29.11. 1988, 11 E.H.R.R.117; Murray v. United Kingdom, 28.10. 1994, 19 E.H.R.R,193.
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ss devnis ganxorcielebis mizanSeuwonloba misi ojaxuri an janmrTelobis mZime 
mdgomareobis gamo da a.S., swored amitom, garkveuli drois Semdeg sasamarTlo 
unda darwmundes Tavisuflebis SezRudvis aucileblobaSi sxva garemoebebidan 
gamomdinare, romlebic uSualod exeba gansaxilvel ss saqmes da damajereblad 
amtkicebs braldebulis patimrobaSi yofnis vadis Semdgomi gagrZelebis aucile-
blobas168, unda Seamowmos gamoZiebis organoebis mier gamoZiebis warmoeba „jero-
vani gulmodginebiT“169, TavisuflebaSezRuduli piris qceva. imavdroulad, Tavi-
suflebaSezRuduli piris aRiareba SesaZlebelia sakmarisi iyos Tavdapirveli 
Tavisuflebis SezRudvisaTvis, magram aucileblad kargavs mniSvnelobas, Tu gamo-
Ziebis procesSi sxva aranairi mtkicebulebebis aRmoCna ar moxdeba170.

Tu vadis gagrZelebis Taobaze sasamarTlom ar gamoitana dasabuTebuli da 
argumentirebuli gadawyvetileba saqmis garemoebebis detaluri Seswavlis sa-
fuZvelze, maSin es procedura SeiZleba usamarTlobis Tavidan acilebis da bral-
debulis uflebebis dacvis garantiis nacvlad, iqces, ubralod, usamarTlobis 
konstatirebad171. 

rogorc ukve aRiniSna, gamoZiebis sawyis etapze patimroba SeiZleba gamarTle-
buli iqnes mxolod danaSaulis xasiaTis da mosalodneli sasjelis simkacriT, 
sisxlis samarTlebrivi devnis dawyebis da danaSaulis Cadenis Tavidan acilebis 
aucileblobiT, mudmivi sacxovrebeli adgilis ararsebobiT172. magram arc erTi es 
garemoeba ar aris sakmarisi patimrobis vadis gagrZelebisaTvis173. 

patimrobis vadis avtomaturi gagrZeleba... mxolod kanoniT dadgenili prezumf-
ciis gamo, romelic efuZneba braldebebis simZimesa da mimalvis, xelaxali samar-
TaldarRvevis Cadenis an molaparakebis hipoTetur saSiSorebas, ar Seesabameba 
konvenciis me-5 muxlis me-3 punqts 174.

mimalvis safrTxis sqematuri, mwiri mtkicebulebebiT gamyarebuli rwmena SesaZ-
lebelia sakmarisi iyos Tavdapirveli dapatimrebisaTvis, magram ara mas Semdeg, 
rac warmoiSoba mtkicebulebebiT misi Semdgomi gamyarebis SesaZlebloba. saxelm-
wifoebs ekisrebaT valdebuleba moiZion damatebiTi mtkicebulebebi175. 

168 ix. Punzelt. the Czech Republic (Appl. No. 31315/96, 25.04.2000. para 73; v Germany (Appl. No. 2122/64, 27.06.1968.
169 ix. mag., Scott v. Spain 18.12.1996, 24 E.H.R.R.391; kemaCi safrangeTis winaaRmdeg, 27.11.1991, § 45,59.
170 Labita v Italy, 159.
171 Право на свободу и личную неприкосновенность европейские стандарты и российская практика.Под общю редю А.В. Деме-
невой.Екатеринобург, Урал ун-та, 2005, 29.
172 Melnikova v. Russia 2007, ECHR Application π24552/02 ( 21.06.2007).
173 Stögmuller v. Austria 10.11.1969, 1. E.H.R.R.155; Clooth v. Belgium Appl. No. 12718/87, 12.12. 1991; Contrada v. Italy (Appl. No. 
27143/95, 24.08. 1998; Jėčius v. Lithuania(Appl. No. 34578/97, 31.07.2000) da Barfuss v. the Czech Republic 01.07.2000, 34 E.H.R.R.37.
174 facuria saqarTvelos winaaRmdeg, ganacxadi π 30779/04, 6 noemberi, 2007w., § 67, ix. aseve Nikolov v. Bulgaria, 
no.38884/97, § 70, 30/01/ 2003.
175 Alexsandr Makarov v Russia 15217/07, 12.03.2009.
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aucilebelia, rom Tavisuflebis SezRudvis mTeli xangrZlivobis ganmavlobaSi 
arsebobdes is mizezebi, romlebic amarTleben mis gamoyenebas176. strasburgis sasa-
marTlom saqmeze melnikova ruseTis winaaRmdeg aRniSna, rom `mudmivi sacxovre-
beli adgilis ararsebobam SeiZleba gaamarTlos dapatimrebis gamoyeneba, magram 
mxolod gamoZiebis sawyis etapze. mimalvis safrTxe aucileblad iklebs patimro-
baSi gatarebuli drois kvalobaze; braldebis simZime da mosalodneli sasjelis 
simkacre177 TavisTavad ar amarTlebs dapatimrebis vadis gagrZelebas, saxelmwifom 
detalurad unda Seamowmos da Seafasos `warmoSobili garemoebebi“ imisaTvis, rom 
moaxdinos dapatimrebis vadis gagrZelebis legitimacia. ubralo gameoreba adre 
miTiTebuli safuZvlebisa gamoZiebis Semdgom stadiebze ar gaamarTlebs dapati-
mrebas. iseve rogorc Sablonuri formulirebebi, „braldebulisaTvis Seracxuli 
danaSaulis xasiaTi da saqmeSi arsebuli mtkicebulebebi“ dapatimrebis gamoye-
nebis konkretuli motivebis miTiTebis gareSe178 ar aris sakmarisi dapatimrebis 
vadis gagrZelebis dasabuTebisaTvis. ar aris sakmarisi arc gadawyvetilebis miRe-
bis forma – blanki, romelSic mignebebi winaswar aris CabeWdili – rac mianiS-
nebs imaze, rom adgilobrivi sasamarTlos gadawyvetileba ganmcxadeblis dakavebis 
Sesaxeb ar aris miRebuli Sesabamisi samarTlebrivi wesebis dacviT179. dakavebis-
Tvis damarwmunebeli mizezebis dadgenis movaleobis Sesrulebis magivrad, sasa-
marTlos mier blankSi mocemul abstraqtul garemoebebze dayrdnobis praqtika 
adgilobrivi uwyebebis mxridan `gansakuTrebuli yuradRebis“ naklebobaze miu-
TiTebs180. sasamarTlo valdebulia, Seamowmos ara mxolod dakavebis Sesabamisoba 
erovnul saproceso kanonmdeblobasTan, aramed gamoarkvios eWvis safuZvlianoba, 
romelic dakavebis safuZveli gaxda, agreTve dakavebis miznis kanoniereba“181. igive 
garantiebi unda arsebobdes iqac, sadac iurisdiqciis meore done arsebobs amgva-
ri saqmeebis mimarT182.

iseTi sakiTxebi, rogoricaa braldebulis janmrTelobis mdgomareoba, mis 
kmayofaze arasrulwlovnebis yofnis faqti, aseve sxva alternatiuli prevenciuli 
zomebis arseboba SeiZleba mniSvnelovani iyos dapatimrebis kanonierebis sakiTxis 
gadasawyvetad183. rogorc ki aRmoifxvreba mimalvis, marTlmsajulebis ganxorcie-
lebisaTvis xelis SeSlis, sazogadoebrivi wesrigis da usafrTxoebis dacvis an 
axali danaSaulis Cadenis Tavidan acilebis safrTxe, piri dauyovnebliv unda 

176 ix. The Constitutional Court of the Republic of Criatia, Zagreb, 07.12.2005, CRO_2006-1-001 I-I-906/2000, § 10 iqve.
177 ix. Matznetter v. Austria 20.11.1969, 1 E.H.R.R198.; Letellier v. France, 26.06.1991, 14 E.H.R.R.83; Yağci and Sargin v. Turkey (Appl. 
No. 16419/90 and 16426/90, 8.06.1995 & Muller v. France 17.03.1997.
178 ix. magaliTad, Demirel v Turkey (Appl. No. 39324/98, 28.01.2003). § 58.
179 ix. aseve belevicki ruseTis winaaRmdeg, π 72967/01, § 111, 01.03.2007 w.
180 nikolaiSvili saqarTvelos winaaRmdeg, §73, ix. facuria saqarTvelos winaaRmdeg, №. 30779/04, § 74, 06.11.2007w., 
g.k. poloneTis winaaRmdeg, π 38816/97, § 84, 20.01.2004 w.
181 nikolaiSvili saqarTvelos winaaRmdeg. ix. aseve brogani da sxvebi gaerTianebuli samefos winaaRmdeg, §.65.
182 nikolaiSvili saqarTvelos winaaRmdeg §92, ix. navara safrangeTis winaaRmdeg, 23.11.1993w., seria `a“, π 273-
`b“, § 28; toTi avstriis winaaRmdeg, 12.12.1991w., seria `a“, π 224, § 84).
183 21.06.2007 Applic. π24552/02.
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gaTavisufldes. swored amitom, vadis gagrZeleba maSin aris dasaSvebi, rodesac 
arsebobs vadis gagrZelebisaTvis arsebiTi xasiaTis mizezebi184 da es mizezebi 
ukavSirdeba braldebulis pirovnebas, ris gamoc, Tavisuflebis aRkveTis vadis 
gagrZeleba SeiZleba gaumarTlebeli iyos mZime da gansakuTrebiT mZime katego-
riis danaSaulebTan mimarTebiTac ki185. magram zustad dadgena imisa, Tu ra momen-
tidan aris saWiro Semdgomi damatebiTi garemoebebis dadgena dapatimrebis vadis 
gagrZelebisaTvis, SeuZlebelia. yoveli saqme arsebiTad unda iqnes Sefasebuli 
im momentis zustad gasazRvrisaTvis, rodesac braldebas ekisreba valdebuleba, 
warmoadginos damatebiTi mtkicebulebebi gamosaZiebel danaSaulSi braldebulis 
braleulobis dasabuTebul varaudze meti186.

daskvna

miuxedavad imisa, rom axali sssk adgens dapatimrebis maqsimalurad SemWi-
droebul vadebs, axdens Tavisuflebis prezumfciis da kanonierebis principebis 
deklarirebas, Semoaqvs dapatimrebis gamoyenebis erTiani standarti yvela kate-
goriis braldebulebis mimarT da adgens, rom dapatimrebis gamoyeneba daiSveba 
im kategoriis danaSaulTan mimarTebiT, romlisTvisac ssk iTvaliswinebs sasje-
lis saxiT Tavisuflebis aRkveTas. aucileblobaze dafuZnebuli testis SemoReba 
misasalmebelia, Tumca, meore mxriv, gulisxmobs mZime avadmyofis, orsulebis da 
arasrulwlovnebis mimarTac erTnairi standartebis SemoRebas. 

sssk ar gansazRvravs mosamarTlis mier patimrobis gamoyenebis maqsimalur xan-
grZlivobas, rac ar gamoricxavs mosamarTlis uflebas pirvelive jerze gamoiye-
nos braldebulis mimarT patimroba 60 dRis an saqmeze gamoZiebis mimdinareobis 
mTeli vadiT. 205-e muxlis me-3 nawili adgens, rom braldebulis patimrobis 
vada winasasamarTlo sxdomamde ar unda aRematebodes misi dakavebidan 60 dRes. 
am vadis gasvlis Semdeg braldebuli unda gaTavisufldes patimrobidan garda 
208.3 gaTvaliswinebuli SemTxvevisa. magram vadis gansazRvra terminiT `winasa-
samarTlo sxdomamde“, imis miTiTebis gareSe, Tu ras moiazrebs kanonmdebeli am 
cnebaSi, sxdomis gaxsnas Tu sxdomaze 205-e muxlis Sesabamisad aRkveTis Ronis-

184 xorvatiis sakonstitucio sasamarTlos gaawyvetileba 02–12,1998; T. mamukelaSvili, r. tuSuri, evro-
pis qveynebis sakonstitucio sasamarTloebis gadawyvetilebebi adamianis ZiriTad uflebebTan dakavSirebiT, 
Tbilisi, 2004w.
185 I.A. v. France, 23.09.1998; Letellier v. France 26.06.1991, 14 E.H.R.R.83.
186 Право на свободу и личную неприкосновенность в рамках Европейской конвенции о защите прав человека (статья 5), 
interights РУКОВОДСТВО ДЛЯ ЮРИСТОВ,COUNCIL OF EUROPE, 2008,40.
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Ziebis sakiTxis Taobaze gadawyvetilebis miRebas; gaurkvevelia. mocemuli for-
mulireba safuZvels iZleva daskvnisaTvis, rom sasamarTlos sxdomis gaxsnidan 
aRkveTis RonisZiebis sakiTxis gadawyvetamde [rac Seadgens maqsimum 24 saaTs] pi-
risaTvis Tavisuflebis SezRudva kanonier safuZvels moklebulia, razec araer-
Txel miuTiTa strasburgis sasamarTlom187.

piris Tavisuflebis da usafrTxoebis uflebis ganuxreli dacviT saxelmwifo 
xels uwyobs Tavisi usafrTxoebis dacvas, romlis gareSec SeuZlebelia adamia-
nis uflebebis srulyofili realizeba188. aRniSnuli ki Tavis mxriv gulisxmobs 
Tavisuflebis SezRudvebis safuZvlebis da wesis mkacri sakanonmdeblo regla-
mentaciis paralelurad, dakavebis uflebamosilebis mqone pirTa wris SezRud-
vas. axali sssk aviwroebs Tavisuflebis SezRudvis uflebamosilebis mqone pirTa 
wres da maT miakuTvnebs mxolod gamoZiebis Catarebis uflebis mqone organos 
im TanamSromels, romelic asrulebs operatiul funqciebs, sazogadoebrivi wes-
rigis dacvis movaleobas, awarmoebs gamoZiebas an sisxlis samarTlebriv devnas. 
krZalavs kerZo pirebis mxridan braldebulis dakavebis SesaZleblobas sssk-is 
171-e muxliT gaTvaliswinebul SemTxvevebSic ki [maT Soris, danaSaulis Cadenis 
faqtze piris waswrebis SemTxvevaSic], riTac uzrunvelyofs dacvis damatebiTi 
garantiebis dadgenas. 

imavdroulad, rogorc aRiniSna, saxelmwifos usafrTxoebas da pirovnul Ta-
visuflebas Soris WeSmariti balansis dacvisaTvis uzrunvelyofili unda iqnes, 
rom Tavisuflebis nebismieri SezRudva ss procesSi emyarebodes sagamonakliso 
safuZvels, warmoadgendes gansakuTrebul zomas, iyos obieqturad gamarTlebuli 
da gonivrulad xangrZlivi189. rogorc sasamarTlo praqtikis Seswavla gviCvenebs, 
SenarCunebulia dapatimrebis gamoyenebis mcired, magram mainc mzardi tendencia 
[2009 wels Seadgenda 51.1%, xolo 2010 wlis pirvel kvartalSi 52.6%, maSin 
rodesac 2008 wels 45,3%-ia]. sakmaod maRalia sasamarTloebis mier winaswari 
patimrobis gamoyenebis SemTxvevebi da xSiria dapatimrebis gamoyeneba arasru-
lwlovnebis, xandazmulebis Tu avadmyofebis mimarTac, dapatimrebis gamoyeneba 
e.w. Sablonuri dasabuTebebiT srulyofili da detaluri argumentaciis gareSe. 
samwuxarod, xSir SemTxvevaSi mosamarTleebi eTanxmebian braldebis mxaris mier 
warmodgenil mwir argumentacias, ar ixilaven saqmis konkretul faqtobriv gare-
moebebs zemoT aRniSnuli mimarTulebiT, TavianT gadawyvetilebebSi detalurad 
ar asabuTeben, romel konkretul garemoebas eyrdnoba varaudi braldebulis 
mimalvis Tu marTlmsajulebisaTvis xelis SeSlis Taobaze, dapatimrebis gamoye-
nebis aucileblobas da proporciulobas. maTi gadawyvetilebebi xSir SemTxve-
vaSi moklebulia saqmeSi arsebuli masalebis detalur da siRrmiseul, kritikul 

187 ix. magaliTad, ramiSvili da koxreiZe saqarTvelos winaaRmdeg, ganacxadi π 170406, 13.01.2009.
188 Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutirs and Lawyers, 211.
189 Y. Aydin, The delimination of the scope of one of the guarantees of personal security set out in the European Convention on Human 
Rights, p. 14.
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analizs. ris gareSec kanonmdeblobiT dadgenili garantiebis arseboba azrs da 
praqtikul daniSnulebas kargavs, amis Sesaxeb araerTxel miuTiTa evropulma 
sasamarTlom190. 

axali sssk, aRkveTis RonisZiebebTan erTad, adgens braldebulis mimarT aRkve-
Tis RonisZiebis gamoyenebis miznebis misaRwevad aucilebeli iZulebis sxva Ro-
nisZiebebis gamoyenebis SesaZleblobas, adgens erTdroulad ramdenime maTganis 
gamoyenebis SesaZleblobas da amave dros adgens maT mxolod sanimuSo Camona-
Tvals, riTac xels uwyobs, erTi mxriv, e.w. samosamarTlo samarTlis Camoyali-
bebas da meore mxriv, dapatimrebis SemTxvevebis maqsimalurad Semcirebas. aR-
niSnulidan gamomdinare, kidev ufro izrdeba dapatimrebis gamoyenebis da misi 
xangrZlivobis dasabuTebis aucilebloba. 

axali sssk-is 206–e muxli [aseve 207-e muxli] sakmaod detalurad aregulirebs 
aRkveTis RonisZiebis gamoyenebasTan dakavSirebuli Suamdgomlobis dasaSvebo-
bis ganxilvis kriteriumebs da mosamarTlebs avaldebulebs, Seamowmon Suamd-
gomlobis faqtobrivi da formaluri (saproceso) safuZvlebis arseboba, magram 
arafers ambobs mosamarTlis valdebulebaze, detalurad daaasabuTos Suamd-
gomlobis arsebiTi ganxilvs Sedegad miRebuli gadawyvetileba saqmeSi arsebul 
faqtobriv garemoebebze miTiTebiT. kerZod, 206-e muxlis me-6 punqtis Tanaxmad, 
`aRkveTis RonisZiebis gamoyenebis, Secvlis an gauqmebis Sesaxeb ganCinebaSi unda 
aRiniSnos: ganCinebis Sedgenis TariRi da adgili, mosamarTlis, prokuroris, 
braldebulisa da misi advokatis vinaoba, wardgenili braldebis arsi, miTiTeba 
aRkveTis RonisZiebis gamoyenebis, Secvlis an uaris Tqmis Sesaxeb. amasTanave, 
zustad unda mieTiTos, ra aris ganCinebis arsi da visze vrceldeba; romeli 
Tanamdebobis piri an organoa valdebuli, Seasrulos ganCineba; misi gasaCivrebis 
wesi; mosamarTlis xelmowera da sasamarTlos beWedi“. amdenad, sssk formalu-
rad ar adgens miRebuli gadawyvetilebis dasabuTebis valdebulebas.

rogorc aRiniSna, magistrati mosamarTleebisaTvis gankuTvnili praqtikuli 
rekomendaciebis Tanaxmad, „mosamarTlem unda daasabuTos romeli faqtobrivi 
Tu saproceso garemoeba [Tu orive erTad] gamoricxavs aRkveTis RonisZiebis 
gamoyenebas an romeli faqtobrivi Tu saproceso garemoeba [Tu orive erTad] 
asabuTebs, vTqvaT, giraos gamoyenebis sakmarisobas aRkveTis RonisZiebis gamoye-
nebis miznebis uzrunvelsayofad“191. amave dros, aRkveTis RonisZiebis saxiT, 
konkretuli saxis gamoyenebis dasabuTebisaTvis sasamarTlos ganCinebis samoti-
vacio nawilSi rekomendaciebi iTvaliswinebs Semdegi saxis sanimuSo formulire-
bis gakeTebas „braldebulis dakavebisas, braldebulis saxiT pasuxisgebaSi mice-

190 ix. magaliTad, Z.N.S. v. TURKEY(Application no. 21896/08),19.01.2010; mutatis mutandis, Stoichkov v. Bulgaria, no. 9808/02, § 66 
in fine, 24 March 2005; and Vachev v. Bulgaria, no. 42987/98, § 71, ECHR 2004-VIII.
191 praqtikuli rekomendaciebi sisxlis samarTlis procesis ZiriTad sakiTxebze magistrati mosamarTlisaTvis, 
24.12.2007, 22.
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misas, mtkicebulebaTa mopovebisa da damagrebisas. arsebiTi xasiaTis saproceso 
darRvevebis daSvebis faqti, rac gamoiwvevda aRkveTis RonisZiebis gamoyenebaze 
uaris Tqmas, saqmis masalebiT [Sesabamisi sagamoZiebo da sxva saproceso moqmede-
bebis oqmebiT] ar dasturdeba. 

braldebulis saxiT pasuxisgebaSi micemis dadgenilebaSi miTiTebuli mtkice-
bulebis [SeiZleba CamoiTvalos mag., Cxrekis, amocnobis oqmebi da a.S] da sxva 
masalebis Sesabamisad, saxezea sakmarisi faqtobrivi safuZvlebi [sakmarisi mtki-
cebulebebi] braldebiT gaTvaliswinebuli qmedebisaTvis braldebulis mimarT 
aRkveTis RonisZiebis gamoyenebisaTvis“192. 

Sesabamisad, mosamarTles formalurad ar ekisreba valdebuleba, imsjelos mxa-
reTa SuamdgomlobaSi miTiTebul da maT mier procesze damatebiT warmodgenil 
mtkicebulebebze, ar ekisreba valdebuleba, amtkicos piris mimalvis an marTlm-
sajulebis ganxorcielebisaTvis xelis SeSlis safrTxis realuroba zemoT aRniS-
nuli kriteriumebis mixedviT. 

sakiTxs damatebiT aqtualobas sZens is faqtic, rom axali sssk dapatimrebis 
minimaluri vadis argansazRvriT da dapatimrebis gadasinjvis periodulobis 
ganusazRvrelobiT, marTalia, iTvaliswinebs procesSi ufro maRali standartis 
SemoRebas, rac gulisxmobs saqmis garemoebebidan gamomdinare dapatimrebis va-
dis individulizaciis SesaZleblobas, magram, imavdroulad, qmnis dapatimrebis 
gamoyenebis yvela SemTxvevaSi avtomatur reJimSi piris Tavisuflebis SezRud-
vis SesaZleblobas 60 dRiT. miuxedavad imisa, rom strasburgis precedentuli 
samarTali 2 TviT Tavisuflebis SezRudvas ar miiCnevs darRvevad, igi xazgasmiT 
aRniSnavs vadis damokidebulebas sagamoZiebo organoebis mier maTze dakisre-
buli valdebulebebis jerovani keTilsindisierebiT ganxorcielebis sakiTxTan 
da adgens, rom dauSvebelia Tavisuflebis SezRudva gamoZiebis xelSewyobis miz-
nebidan gamomdinare, dapatimrebis gamoyeneba gamoZiebis mTeli vadiT da a.S.

sssk ar iTvaliswinebs arc dapatimrebis vadis gagrZelebis safuZvlebis Camo-
naTvals da moqmedi sssk-isgan gansxvavebiT, saerTod ar adgens vadis gagrZele-
bis iseT kriteriums, rogoricaa saqmis sirTule, braldebis simZimis Secvla da 
a.S. imavdroulad, braldebis mxares formalurad aRar ekisreba arc patimro-
bis vadis gagrZelebis dasabuTebulobis da aucileblobis, gamoZiebis organoe-
bis mxridan jerovani gulmodginebiT saqmis warmoebis mtkicebis valdebuleba, 
vinaidan sssk saerTod aRar adgens patimrobis vadis gagrZelebis instituts. 
Sesabamisad, ar iTvaliswinebs arc imas, Tu ra sabuTebis safuZvelze, vadis gas-
vlamde ramdeni dRiT adre da rogori proceduriT unda ganixilos sasamarTlom 
vadis gagrZelebis sakiTxi.

192 iqve, gv.21.
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sssk-is muxli 206.8 dacvis mxares aRkveTis RonisZiebis Secvlis an gauqmebis 
Taobaze sasamarTlosTvis SuamdgomlobiT mimarTvis uflebas aniWebs nebismier 
momentSi, magram im pirobiT, rom Suamdgomlobis Setana unda ukavSirdebodes 
axali garemoebis gamovlenas, romelic aRkveTis RonisZiebis SerCevisas cnobili 
ar iyo. Sesabamisad, aRkveTis RonisZiebis gamoyenebis gadasinjva sssk-iT ar aris 
gaTvaliswinebuli, Tu saqmeze ver moxerxda axali garemoebis gamovlena. saki-
Txs arTulebs isic, Tu ras miiCnevs sasamarTlo aseT axal garemoebad. kerZod, 
ganixilavs Tu ara sasamarTlo aRkveTis RonisZiebis Secvlis sakiTxs, Tu bral-
debulis mamxilebeli mtkicebulebebis moZieba ganxorcielda Tavdapirveli 15 
dRis ganmavlobaSi, daikiTxa da amoRebuli iqna yvela is mtkicebuleba, romlis 
mopovebisaTvis xelis SeSlac potenciurad SeeZlo braldebuls, xolo, momdevno 
15 dRis manZilze saqmeze sagamoZiebo moqmedebebi ar xorcieldeba da a.S. muxlis 
redaqciis sityvasityviTi analizidan gamomdinare, axali arsebiTi garemoebis 
gamovlenis mtkicebis tvirTi dacvis mxares ekisreba, maSin rodesac `habeas cor-
pus“ samarTalwarmoeba gulisxmobs, rom piri, romelic mimarTavs kontrolis 
moTxovniT, Tavdapirvelad unda prima facie mtkicebuleba waradginos da mopasuxe 
xelisuflebam, romelsac mtkicebis tvirTi akisria, unda daasabuTos dapatimre-
bis Sesaxeb gadawyvetilebis kanoniereba193.

saqarTvelos konstitucia gansazRvravs Tavisuflebis aRkveTis diferencire-
bul [9 Tve, 48 sT, 24sT] maqsimalur vadebs, magram dums Tavisuflebis aRkveTis 
vadebis gonivrulobis Taobaze, rac gansxvavdeba maqsimaluri vadebis dacvis 
moTxovnisagan194. sssk imeorebs konstituciis am debulebas, magram ar avsebs mis 
xarvezs. yovelive zemoT aRniSnulidan gamomdinare, miuxedavad imisa, rom sssk 
adgens dapatimrebis gamoyenebis zRvrul xangrZlivobas rogorc wina sasamarT-
lo sxdomamde, aseve saqmis mTel xangrZlivobasTan mimarTebiT, aRniSnuli ar 
gamoricxavs ss procesSi dapatimrebis vadis aragonivrulobas misi xanmokleobis 
safuZvliT, vinaidan swored saqmis konkretuli garemoebebi da ara meqanikurad 
vadis xangrZlivoba gansazRvravs vadis gonivrulobas. 

axali sssk, marTalia, mniSvnelovnad amcirebs aRkveTis RonisZebis saxiT dapa-
timrebis xangrZlivobas da patimrobis sawyisi minimaluri xangrZlivobis dere-
glamentaciiT procesis mwarmoebel subieqts saqmis garemoebebis da braldebu-
lis pirovnebis gaTvaliswinebiT, Tanazomieri da samarTliani vadis dawesebis 
SesaZleblobas aniWebs, magram ar adgens misi xangrZlivobis gadasinjvis savalde-
bulo periodulobas, riTac qmnis sasamarTlos mier gamoZiebis warmoebis mTeli 
vadiT dapatimrebis gamoyenebis SesaZleblobas. es ki mniSvnelovanwilad ewinaR-
mdegeba saerTaSoriso standartebsa da strasburgis sasamarTlos precedentul 
samarTals. swored amitom gansakuTrebuli mniSvneloba eniWeba patimrobis va-

193 gv.109.
194 ix. konstituciis me-18 muxli.
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dis monitoringis efeqtiani meqanizmebis SemoRebas da braldebis mxaris diskre-
ciuli uflebamosilebis gonivrulad SezRudvas, vadis gadasinjvis gonivruli 
periodulobis dadgenas sasamarTlos mier. miT umetes, rom sssk iTvaliswinebs 
gamoZiebis da ss devnis vadis gagrZelebas sssk-iT dadgenili farglebis Semde-
gac braldebulis SuamdgomlobiT samarTliani sasamarTlo ganxilvis miznebis 
uzunvelyofisTvis. 

amdenad, miuxedavad imisa, rom axali sssk eyrdnoba piris Tavisuflebis prezu-
mfciis princips, adgens dapatimrebis da dakavebis sagamonakliso safuZvliT ga-
moyenebis princips, saerTaSoriso valdebulebebis Sesruleba da standartebis 
dakmayofileba ss procesSi mniSvnelovanwilad mainc damokidebuli iqneba, erTi 
mxriv, procesis mwarmoebeli pirebis keTilsindisierebaze da maTTvis miniWe-
buli diskreciuli uflebamosilebis jerovnad ganxorcielebaze, meore mxriv, 
saproceso kanonmdeblobis daxvewis mizniT masSi cvlilebebis Setanaze an saer-
TaSoriso moTxovnebis Sesabamisi erTiani sasamarTlo praqtikis Camoyalibebaze. 
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profesori arne marian mavCiCi

iuridiul mecnierebaTa doqtori.

1. gansxvavebuli/Tanmxvedri azri – zogadi SeniSvnebi

evropis sakonstitucio sasamarTloebisa da sakonstitucio kontrolis gan-
maxorcielebeli anglo-amerikuli sasamarTloebis gadawyvetilebebs Soris 

1 avtori: arne mavCiCi, daamTavra liublianis samarTlis skola (bakalavriati). swavla ganagrZo doqtoranturaSi 
zagrebis universitetSi. 1976 wlidan 2009 wlamde xelmZRvanelobda sloveniis sakonstitucio sasamarTlos sain-
formacio, analitikisa da saerTaSoriso TanamSromlobis departaments. 1981 wlidan aris liublianis universitetis 
samarTlis skolis ufrosi specialist-mrCeveli, brdos administraciul da evropul swavlebaTa skolis adamianis 
uflebaTa departamentis profesori da 2003 wlidan evropis samarTlis skolis (nova goricaSi) profesori. prof. 
arne mavCiCi sloveniis warmomadgeneli iyo evropis sabWosTan arsebul veneciis komisiaSi (demokratia kanonis meS-
veobiT) 1991 wlidan 2009 wlamde da erovnuli korespondenti ACCPUF parizSi 1998-dan 2009 wlamde. amas garda, is 
adamianis uflebaTa dacvis eqspertTa qselis wevri iyo 2002-2006 wlebSi da EU FRALEX-wevri 2006 wlidan. is gaxlavT 
fulbraitis stipendianti 2001-2002 wels; 1992-dan 2009 wlamde xelmZRvanelobda sloveniiis sakonstitucio sa-
samarTlos periodul gamocemas. 1998 wlidan sloveniis kluveris sakonstitucio samarTlis enciklopediis Tanaav-
toria. prof. arne mavCiCi sakonstitucio samarTlisa da samarTlebrivi informaciis sferoSi ramdenime naSromis da 
270-ze meti werilisa da angariSis avtoria. is aqtiurad muSaobs agreTve sakonstitucio kontrolis Teoriisa da 
adamianis uflebaTa dacvis sferoebSi.
2 moxseneba momzadda saqarTvelos sakonstitucio sasamarTlos mier organizebuli Savi zRvis regionuli konferenci-
isTvis Temaze: gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba sasamarTlo meTvalyureobis ganviTarebisTvis. 
konferencia Catarda evropis sabWos veneciis komisiasa da germaniis teqnikuri TanamSromlobis sazogadoebasTan 
TanamSromlobiT saqarTveloSi, qalaq baTumSi, 2010 wlis 17-18 seqtembers.
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arsebiTi sxvaobaa. evropis sakonstitucio sasamarTloebi `arapirad“ gadawyve-

tilebebs iReben erToblivad, xolo anglo-amerikul sasamarTloebSi indivi-

dualur mosamarTleebs maTSi piradi wvlili SeaqvT. evropuli sasamarTloebis 

gadawyvetilebidan ar Cans, is erTxmad iyo miRebuli Tu xmaTa umravlesobiT, 

ufro metic, saerTod ucnobia, Tu ra pozicia gamoxata romelime mosamarTlem 

kenWisyrisas. anglo-amerikuli tipis gadawyvetilebaSi ki cxadia, Tu rogor iqna 

gadawyvetileba miRebuli – erTxmad Tu xmaTa umravlesobiT, Cans, Tu rogor 

uyara kenWi gadawyvetilebas nebismierma mosamarTlem da, ufro metic, Tu rome-

lime mosamarTle ar eTanxmeba umravlesobis azrs, is gadawyvetilebis miseul 

interpretacias gadmoscems an

• Tanmxvedr mosazrebaSi, roca mosamarTle eTanxmeba gadawyvetilebas, magram 

ara motivacias;

an

• gansxvavebul mosazrebaSi, roca mosamarTle gadawyvetilebas ar eTanxmeba.

Tavdapirvelad gansxvavebul/Tanmxvedr mosazrebas mxolod aSS-isa da saerTo 

samarTlis an amerikuli tradiciebis saxelmwifoebSi, didi britaneTis Tanamego-

brobaSi, centralursa da samxreT amerikaSi, skandinaviasa da iaponiaSi aRiarebd-

nen. droTa ganmavlobaSi, uamravi Teoriuli Tu politikuri dabrkolebis Semdeg, 

gansxvavebulma/Tanmxvedrma mosazrebam fexi moikida kontinenturi (evropuli) 

samarTlis sistemebSic. evropis calkeuli qveynebis sakonstitucio/sasamarTlo 

meTvalyureobis sistemebi dascildnen gadawyvetilebis miRebis im formas, rome-

lic avstriuli modelisTvis aris damaxasiaTebeli; isini nawilobriv uaxlovdebian 

amerikuli tipis gadawyvetilebas, romelmac Semoitana gansxvavebuli/Tanmxvedri 

mosazreba sakonstitucio sasamarTloebis gadawyvetilebebSi (gansakuTrebiT ki 

axali demokratiuli saxelmwifoebis mier danergil sakonstitucio/sasamarTlo 

meTvalyureobis sistemebSi).

rac Seexeba am moxsenebaSi ganxilul gadawyvetilebebs, SeiZleba iTqvas, rom maT-

ze gamoTqmuli gansxvavebuli/Tanmxvedri mosazrebebi ori saxisaa, kerZod:

• sajaro, romelic qveyndeba Sesabamis gadawyvetilebasTan erTad; 

• anonimuri, romelic werilobiT erTvis gansaxilveli saqmis Sida nawils.

zogierTi sakonstitucio kontrolis sistema ar aRiarebs gansxvavebul/Tanmxve-

dr azrs, magram saidumlod inaxavs kenWisyris Sedegebs, arc maT aqveynebs da arc 

kenWisyraSi monawile mosamarTleTa vinaobas3. yvelaze metad es praqtika gavrce-

3 mag., avstria, belgia, safrangeTi, irlandia, italia.
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lebulia xorvatiaSi4, germaniaSi5, saberZneTSi,6 ungreTSi7, portugaliaSi8, slove-
niaSi9, CileSi10, espaneTSi11, saqarTveloSi12, aseve argentinaSi, kanadaSi, norvegiaSi, 
makedoniaSi, montenegroSi, serbeTSi, bosniasa da hercegovinaSi, amerikaTSoris 
sasamarTloSi, poloneTSi, estoneTSi, rumineTSi, moldaveTSi, bulgareTSi, azer-
baijanSi, TurqeTSi, ukrainaSi, somxeTSi da a.S. portugaliaSi kenWisyris Sedegebi 
da mosamarTleTa vinaoba tradiciulad sul qveyndeboda, vinaidan sakonstitucio 
sasamarTlos gadawyvetilebebi Seicavda mosamarTleTa saxelebs da gvarebs. meore 
mxriv, espaneTSi didi yuradReba miiqcia gansxvavebuli/Tanmxvedri mosazrebebis 
xSirad gamoCenam. aq es praqtika orive formiT gvxvdeboda (gansxvavebuli azri, 
Tanmxvedri azri). magram gansxvavebul/Tanmxvedr azrs ar iyeneben evropis Tana-
megobrobis marTlmsajulebis sasamarTloSi, romelic luqsemburgSi mdebareobs, 
Tumca am praqtikas aRiarebs evrokomisiac13 da adamianis uflebaTa evropuli sasa-
marTloc strasburgSi14.

2. ramdenime saxelmwifoSi arsebuli praqtika dawvrilebiT

avstriaSi samarTalmcodneTa nawili momxrea, rom gadawyvetilebaTa samarT-
lebrivi xarisxis gasaumjobeseblad Semotanil iqnes damoukidebeli azri. isini 
agreTve ibrZvian, rom sasamarTlo ufro Ria gaxdes, vinaidan sasamarTlo, rogorc 
isini amboben, mTlianobaSi Zalian araprognozirebadi gaxda. Teoriuli Tvalsa-
zrisiT, mniSvnelovani unda iyos piradi azrebis gacnoba da maTi gaxmaureba iq, 
sadac kanoni mosamarTlis diskrecias uSvebs da sadac mosamarTle am diskreciiT 

4 aqti sakonstitucio sasamarTlos Sesaxeb, muxli 19 (4).
5 aqti federaciuli sakonstitucio sasamarTlos Sesaxeb, muxli 30 (2). amas garda, gansxvavebul azrs iyenebs 
germaniis ramdenime landis sakonstitucio sasamarTloc, mag., bavariis (aqti sakonstitucio sasamarTlos 
Sesaxeb, muxli 25 (5), sakonstitucio sasamarTlos reglamenti, muxli 4); berlinis (aqti sakonstitucio sa-
samarTlos Sesaxeb, muxli 29 (2); bremenis (sakonstitucio sasamarTlos reglamenti, muxli 13 (3); hamburgis 
(aqti sakonstitucio sasamarTlos Sesaxeb, muxli 22 (4,5) da sakonstitucio sasamarTlos reglamenti, muxlebi 
27 da 28); qvemo saqsoniis (sakonstitucio sasamarTlos reglamenti, muxli 11 (2)).
6 konstitucia, muxli 93 (3); aqti π184/1975, muxli 35-38.
7 aqti sakonstitucio sasamarTlos Sesaxeb, muxli 22.
8 aqti π28/1982 sakonstitucio sasamarTlos Sesaxeb, muxli 42 (4).
9 aqti sakonstitucio sasamarTlos Sesaxeb, muxli 40 (3) da sakonstitucio sasamarTlos reglamenti, muxli 
48-50.
10 aqti sakonstitucio sasamarTlos Sesaxeb, muxli 31.
11 aqti π2/1979 sakonstitucio sasamarTlos Sesaxeb, muxli 90 (2).
12 sakonstitucio sasamarTlos reglamenti, muxli 40 (5).
13 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia, muxli 31 (1). 
14 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia, muxli 51 (2).
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legitimurad sargeblobs (rac gansakuTrebiT Seexeba sakonstitucio marTlmsaju-
lebas). demokratiul sistemaSi Ria da sajaro gadawyvetilebebis mimRebTa Seqmna 
gansakuTrebuli mniSvnelobisaa, radgan mxolod am gziT aris SesaZlebeli ufro 
pasuxismgebeli qcevis miRweva. praqtikulad, sajarooba xom qcevis gakontroleba-
sac niSnavs. 

marTalia, marTlmsajulebis sasamarTlos (mdebareobs luqsemburgSi) ar gaaCnia 
damoukidebeli azris Camoyalibebis uflebamosileba, magram iq reformebis gatare-
bas cdiloben da ukve ismis `gansxvavebuli azris“ momxre argumentebi. 

sxvanairi viTarebaa adamianis uflebaTa evropul sasamarTloSi, sadac damouki-
debel azrs praqtikaSi SedarebiT xSirad vxvdebiT. adamianis uflebaTa da Tavisu-
flebaTa dacvis evropuli konvenciis (xelmowerilia romSi 1950 wlis 4 noembers) 
safuZvelze:

- dainerga damoukidebeli azris Camoyalibeba adamianis uflebaTa evropuli ko-
misiis mier miRebul gadawyvetilebebze [muxli 31 (1)]: im SemTxvevaSi, Tu komisia 
ver miaRwevs gadawyvetilebas, is amzadebs angariSs faqtebisa da sakuTari poziciis 
Sesaxeb imasTan dakavSirebiT, Tu ramdenad cxadyofen faqtebi, rom dazaralebulma 
saxelmwifom daarRvia konvenciiT gaTvaliswinebuli valdebuleba. angariSSi SeiZ-
leba miTiTebuli iyos komisiis yvela wevris mosazreba;

- damoukidebeli azri asaxulia evropuli sasamarTlos gadawyvetilebebSi [muxli 
51 (2)]: Tu gadawyvetileba ar asaxavs mosamarTleTa mosazrebas mTlianad an nawi-
lobriv, nebismieri mosamarTle uflebamosilia, Camoayalibos damoukidebeli azri.

Teoriulad, zemoT naxsenebi orive evropuli sasamarTlos konkretuli funqcie-
bi da maTi Semadgenloba ar iZleoda SesaZleblobas, rom am sasamarTloebis praq-
tikis pirdapiri samarTlebrivi Sedegebi asaxuliyo Sidaerovnul samarTlebriv 
sistemaTa damoukidebel mosazrebebSi.

germaniis samarTlis istoriisTvis ucxo ar iyo damoukidebuli mosazreba (abwei-
chende Meinung). marTalia, mis Semotanas sakonstitucio da federaluri uzenaesi 
sasamarTloebi xmaTa umravlesobiT miesalmnen, magram masze mcire umravlesobiT 
uari Tqves kolegiurma sasamarTloebma, Tumca mosamarTleebma aRniSnes, rom da-
moukidebeli mosazrebebi samomavlod mainc sasurveli iqneboda. miuxedavad imisa, 
rom molodini didi iyo, realurad am mosazrebebis gamoyenebis praqtika ar gafar-
Toebula. sakonstitucio samarTlis sistemaSi ki damoukidebeli mosazreba ofi-
cialurad mxolod federaluri sakonstitucio sasamarTlos aqtiT [21/12-1970; 
muxli 30 (1)] Semodis. nebismier mosamarTles SeuZlia damoukidebeli mosazrebis 
Camoyalibeba an palatis individualur gadawyvetilebaze gansxvavebuli mosazrebis 
saxiT, an gadawyvetilebis motivaciaze Tanmxvedri mosazrebis saxiT. amas garda, 
SesaZlebelia gamoqveyndes kenWisyris Sedegebi, mosamarTleTa mier gamoxatuli po-
ziciebi da im mosamarTleTa vinaoba, vinc damoukidebeli mosazreba gamoTqva. bevri 
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adamiani eloda, rom damoukidebeli azris SemotaniT sakonstitucio sasamarTlos 
imiji gaumjobesdeboda, vinaidan am gziT ukeT warmoCindeboda samarTlebrivi as-
peqtebi, Tumca sxvebi varaudobdnen, rom es gamoiwvevda sasamarTlos dasustebas, 
moqalaqeebis mxridan, misdami pativiscemis dakargvis gamo.

gagacnobT germaniis zogierTi landis sakonstitucio sasamarTloSi damoukide-
bel mosazrebebTan dakavSirebiT damkvidrebul praqtikas:

bavariis sakonstitucio sasamarTlos yovel mosamarTles SeeZlo damoukidebeli 
azris gamoxatva konkretuli gadawyvetilebis safuZvelze. azri erTvoda saqmis 
Sida nawils. gadawyvetilebis gamoqveynebis SemTxvevaSi qveyndeboda damoukide-
beli mosazrebac, magram masze xelmomwer mosamarTleTa saxelebisa da gvarebis 
gareSe (bavariis sakonstitucio sasamarTlos reglamentis me-7 muxli; 23/5-1948). 
magram am praqtikas iSviaTad mimarTavdnen. amJamad bavariis sakonstitucio sasa-
marTlos Sesaxeb kanonis Tanaxmad, yoveli mosamarTle uflebamosilia, gamoxatos 
damoukidebeli mosazreba werilobiT gadawyvetilebaze an motivaciaze. is gadawy-
vetilebasTan erTad ibeWdeba mosamarTlis vinaobis miuTiTeblad [muxli 25 (5)]. 
mosamarTlem, romelsac gansxvavebuli mosazrebis Camoyalibebis survili aqvs, amis 
Sesaxeb sasamarTlos unda Seatyobinos droulad, sanam gadawyvetilebis mimRebi mo-
samarTleebi xels moaweren sasamarTlos gadawyvetilebas [reglamenti, muxli 4 (1)]. 
mosamarTlis mier gamoxatuli nebismieri damoukidebeli azri unda Cabardes sasa-
marTlos Tavmjdomares gadawyvetilebis miRebidan sami kviris vadaSi. mosamarTlis 
Txovnis safuZvelze, sasamarTlos Tavmjdomare uflebamosilia, gaagrZelos es vada 
sami kviriT [reglamenti, muxli 4 (2)].

berlinis landis sakonstitucio sasamarTlos Sesaxeb kanonis (8/11-1990) Tanax-
mad, sasamarTlos nebismieri wevri uflebamosilia, gamoxatos damoukidebeli azri 
gadawyvetilebaze an motivaciaze damoukidebeli mosazrebis saxiT. damoukidebeli 
mosazreba ibeWdeba gadawyvetilebis motivaciasTan erTad. gadawyvetilebaSi SeiZ-
leba miTiTebuli iyos momxre da mowinaaRmdege xmaTa raodenoba [muxli 29 (2)].

damoukidebeli mosazrebis Camoyalibeba dasaSvebia agreTve bremenis landis (ofi-
cialuri saxelwodeba – Hanseatic Free City of Bremen) sakonstitucio sasamarTloSi. sasa-
marTlos reglamentis mixedviT (17/3-1956), yoveli mosamarTle uflebamosilia, 
Camoayalibos damoukidebeli mosazreba gadawyvetilebis motivaciaze [muxli 13 (3)]. 
agram, werilobiTi saxiT, damoukidebeli azri ar warmoadgens proceduruli doku-
mentebis nawils, Tumca yvela mosamarTles aqvs ufleba, mosTxovos sasamarTlos, 
rom misi damoukidebeli mosazreba warmodgenili iyos sasamarTlo sxdomaze gamoxa-
tul azrTan erTad.

hamburgis sakonstitucio sasamarTlos Sesaxeb kanonis (2/10-1953) mixedviT, sasa-
marTlos nebismieri wevri uflebamosilia, gamoxatos damoukidebeli mosazreba. 
es damoukidebeli mosazreba Tan daerTvis gadawyvetilebas [muxli 22 (4)]. sasa-
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marTlo uflebamosilia, Tavis gadawyvetilebebSi miuTiTos momxre da mowinaaRm-
dege xmaTa raodenobis Sesaxeb [muxli 22 (50]. sasamarTlos reglamenti 11/2-1983 
moiTxovs, rom gansxvavebuli mosazreba sasamarTlos Tavmjdomares Cabardes sami 
kviris ganmavlobaSi, gadawyvetilebis motivaciis gacnobis Semdeg [muxli 27]. Tu 
mosamarTles gansxvavebuli azris Camoyalibebis survili aqvs, man amis Sesaxeb unda 
Seatyobinos danarCen mosamarTleebs da moeTaTbiros maT. gadawyvetilebas damou-
kidebeli mosazrebis mqone mosamarTlec awers xels, xolo damoukidebel mosaza-
rebas Tavad avtori. sxva mosamarTleebsac SeuZliaT SeuerTdnen damoukidebel 
mosazrebas. damoukidebeli mosazreba Tan erTvis gadawyvetilebas werilobiTi 
formiT [muxli 28]. Tuki gadawyvetilebaze gansxvavebuli mosazreba Camoyalibda, 
mis Sesaxeb gancxadeba unda gakeTdes gadawyvetilebis gamocxadebis Semdeg. amasTan, 
cxaddeba damoukidebeli azris avtoris vinaobac. damoukidebeli mosazreba egzav-
neba procesis yvela monawiles da dainteresebul mxares gadawyvetilebis msgavsad.

qvemo saqsoniis sakonstitucio sasamarTlos reglamentis (19/10-1988) Tanaxmad, 
gadawyvetilebis mowinaaRmdege mosamarTlis TxovniT, misi mosazreba motivaciis 
nawilSi unda aisaxos [muxli 11 (2)].

damoukidebeli mosazrebis SemotaniT im mosamarTlis pirovnul damoukideblo-
bas unda Seewyos xeli, vinc gasaidumloebul TaTbirebSi anonimurobaze ityvis 
uars. amas garda, damoukidebeli mosazreba sasamarTlos reputaciasac aZlierebs, 
radgan konkretuli gadawyvetilebisTvis yvela mniSvnelovani samarTlebrivi as-
peqtis srulyofili warmoCena xdeba. am situaciaSi SesaZlebelia mosamarTleTa 
sxvadasxva Sexedulebis gacnoba. gansxvavebuli mosazrebis avtori SezRuduli ar 
unda iyos mxolod Tavisi azris gamoxatviT. ufro metic, am praqtikis momxre Teo-
retikosebi moelian, rom `damoukideblad gakeTebuli axsna-ganmarteba“ ufro gam-
Wvirvales da sajaros gaxdis sakonstitucio samarTalwarmoebas. dabolos, unda 
aRvniSnoT, rom, TavisTavad, damoukidebeli azrebis warmodgena gansaxilvel saq-
meze Ria (demokratiuli) procesia.

miuxedavad imisa, rom praqtikaSi damoukidebel mosazrebas ufro iSviaTad vxv-
debiT, vidre es mosalodneli iyo, Cven ar SegviZlia uyuradRebod davtovoT is 
faqti, rom am institutis danergvas miesalmnen germaneli mosamarTleebi, gansaku-
TrebiT ki axalgazrda Taobis warmomadgenlebi, romlebic gadawyvetilebis miRe-
bis procesis gasaidumloebis tendenciebs amJRavneben. damoukidebeli mosazrebebis 
gamoqveynebas raime saxis seriozuli krizisi ar gamouwvevia germaniis federalur 
sakonstitucio sasamarTloSi. SeiZleba iTqvas, rom germaniis samecniero litera-
tura am sferoSi yvelaze mdidaria. samarTalmcodneebma zogadad gansazRvres is 
principebi, romlebic saWiroa damoukidebeli mosazrebebis gamoqveynebisa da maTi 
SinaarsisTvis, magaliTad:

- damoukidebeli mosazreba, romelic unda daibeWdos, SezRuduli unda iyos 
gansaxilveli saqmis ZiriTadi sagniT;
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- gansxvavebuli mosazreba sasamarTlos gadawyvetilebasTan da mis motivacias-
Tan dakavSirebuli polemikis saSualebad ar unda iyos gagebuli.
- damoukidebel mosazrebas umravlesobis mier gamoxatul azrTan dapirispire-
bis da brZolis funqcia ara aqvs, is umravlesobis sapirwoned aris warmodge-
nili da damajereblad argumentirebuli unda iyos. 

italia: gansxvavebuli mosazreba sasamarTlos kolegialobis principTan Seusaba-
mod miiCneva, magram es ar gamoricxavs imis SesaZleblobas, rom konkretuli saqmee-
bis ganxilvisas mosamarTleTa gamoxatuli damoukidebeli pozicia gamoCndes samec-
niero publikaciebSi an sasamarTlos presrelizebSi. rogorc amboben, germaniasa da 
italiaSi damoukidebeli azris institutisadmi arsebuli sxvadasxvagvari midgomis 
mizezi metwilad politikuri xasiaTisaa.

sakonstitucio sasamarTlos Sesaxeb espaneTis π2/1979 kanonis mixedviT, sasamarT-
los Tavmjdomare da wevrebi uflebamosili arian, Camoayalibon damoukidebeli 
mosazrebebi, romlebic gamoTqmuli iyo TaTbirze, rogorc gadawyvetilebasTan, ise 
motivaciasTan dakavSirebiT. gansxvavebuli mosazreba sasamarTlos mier miRebuli 
ZiriTadi gadawyvetilebis nawilia da masTan erTad qveyndeba oficialur biule-
tenSi [muxli 90 (2)]. am praqtikas dadebiTad Sexvdnen espaneTSi, radgan fiqroben, 
rom gadawyvetilebis miRebis procesi ufro ioli gasagebi gaxdeba da, amas garda, 
sasamarTlos avtoritetis ganmtkicebasac Seuwyobs xels.

portugaliis π 28/1982 kanoni sakonstitucio sasamarTlos mowyobis, saqmianobisa 
da procedurebis Sesaxeb iTvaliswinebs, rom mosamarTles, romelic umciresobaSi 
aRmoCnda gadawyvetilebaze an mis motivaciaze kenWisyrisas, ufleba aqvs, Camoaya-
libos gansxvavebuli azri [muxli 42 (4)]. 

saberZneTi: 1995 wlis konstitucia iTvaliswinebs gansxvavebuli azris Camoyali-
bebas. mosamarTleTa umciresobis azris gamoqveyneba savaldebuloa. is qveyndeba 
maTi vinaobis miuTiTeblad [konstitucia, muxli 93(3)]. konstituciis me-100 muxlis 
mixedviT Seqmnili specialuri uzenaesi tribunalis Sesaxeb kanonis π 345/1976 Se-
sabamisad, konstituciis 93-e muxlis me-3 punqtis Tanaxmad iqmneba kanonebi, romle-
bic daaregulireben gansxvavebuli mosazrebis Camoyalibebis, misi oqmSi Setanisa da 
gamoqveynebis sakiTxebs. konstituciuri miTiTeba gansxvavebuli azris gamoqveyne-
bis Sesaxeb sajaroobis principis gamoxatvad miiCneva.

sakonstitucio sasamarTlos Sesaxeb xorvatiis konstituciuri kanonis Tanaxmad, 
sakonstitucio sasamarTlos wevrma werilobiTi formiT unda warmoadginos Tavisi 
gansxvavebuli azri gadawyvetilebaze [muxli 19(4)].

safrangeTis samarTlebrivi sistema ar iZleva gansxvavebuli mosazrebis gamo-
qveynebis uflebas. sasamarTlos gadawyvetilebebi ar warmoadgenen kanonis wyaros, 
vinaidan amgvari koleqtiuri gadawyvetilebebi miiReba kanonis gamoyenebisas. mosa-



114

arne marian mavCiCi

marTleTa azrebis individualizacia sasamarTlo xelisuflebas ufro did Zalauf-
lebas miscemda. ra Tqma unda, amJamad sasamarTloebi kanonebs qmnian da samarTle-
brivi interpretirebis seriozuli Zalaufleba aqvT, magram maTi konstituciuri 
pozicia ar Secvlila.

1937 wlidan irlandiaSi ar aris daSvebuli maregulirebeli wesebis konstitu-
ciurobasTan dakavSirebiT damoukidebeli azrebis gamoqveyneba.

Ciles kanoni sakonstitucio sasamarTlos Sesaxeb iTvaliswinebs damoukidebeli 
azris Camoyalibebis SesaZleblobas [muxli 31 (2)].

3. gansxvavebuli da Tanmxvedri azri sloveniis sasamarTlo 
praqtikaSi

1.1 sloveniis sasamarTlo praqtika 1991 wlamde

sakonstitucio sasamarTlos mosamarTlis gansxvavebul azrs gadawyvetilebis 
Zala ar gaaCnda da arc im sadavo normatiul aqtze axdenda gavlenas, romlis 
konstituciurobisa da kanonierebis sakiTxi ixileboda. Tumca, miuxedavad amisa, 
damoukidebeli azri mainc mniSvnelovani iyo samarTlebrivi sistemisTvis da, saer-
Tod, socialuri urTierTobebisTvisac. damoukidebeli azri gamoiyeneboda iara-
Rad, romlis saSualebiT mosamarTleebs mouwodebdnen, kidev erTxel ganexilaT 
sakiTxi, SeeswavlaT faqtebi da mizezebi saTanado gadawyvetilebis misaRebad. es 
TiTqmis prevenciul mniSvnelobas sZenda damoukidebel azrs, romelic sasamarT-
lo sxdomebze realizdeboda. damoukidebeli azris farTo da zogad mniSvnelo-
baze msjeloba SeiZleboda im dros, roca is ibeWdeboda oficialur biuletenSi. 
sakonstitucio sasamarTlos gadawyvetilebac da gansxvavebuli azric unda Seica-
vdes safuZvlebs saTando gadawyvetilebis miRebisTvis da damoukidebeli azris 
CamoyalibebisTvis. damoukidebeli azri asaxavda aseve sakonstitucio sasamarTlos 
wevrebis mzadyofnas, pasuxismgebloba aeRoT TavianT poziciaze, romelic am azr-
Si iyo gamoxatuli, gansakuTrebiT ki, roca es pozicia mowonebas ar imsaxurebda 
sazogadoebaSi. miiCneoda, rom damoukidebeli azri mniSvnelovani iyo samarTalm-
codneobisTvis, raTa calkeuli samarTlebrivi institutebisa da principebisTvis 
garkveuli poziciebi Seqmniliyo. amas garda, misi daxmarebiT uzrunvelyofili iyo 
sakonstitucio gadawyvetilebisadmi ufro didi sifrTxiliTa da interesiT mopy-
roba. damoukidebel azrSi mocemuli motivaciebi ar amcrobda sakonstitucio sasa-
marTlos mTavari gadawyvetilebis mniSvnelobasa da zemoqmedebis Zalas.
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1974 wlis iugoslaviis federaciis federaluri, respublikuri da provinciuli 
konstituciebi iTvaliswinebdnen, rom sakonstitucio sasamarTlos wevrs hqonda 
uflebamosileba da movaleobac, gamoeTqva gansxvavebuli azri werilobiTi formiT 
da ganemarta, daesabuTebina is.

sloveniis 1974 wlis konstitucia [muxli 420 (2)] iTvaliswinebs, rom sakonsti-
tucio sasamarTlos wevrs, romelic gamoxatavs gansxvavebul mosazrebas, ufleba-
mosilebac aqvs da movaleobac, rom werilobiT warudginos sasamarTlos Tavisi 
azri. sloveniis sakonstitucio sasamarTlos imdroindeli reglamenti (oficialu-
ri biuleteni π39/74 da 28/76) ar Seicavda am sakiTxis maregulirebel wesebs. 
magram sakonstitucio sasamarTlos Sesaxeb kanonis 67-e muxlis ukanaskneli punqti 
(oficialuri biuleteni π39/63), romelmac 1975 wlis 8 ianvars Zala dakarga va-
dis gasvlis gamo, iTvaliswinebda, rom sasamarTlos ufleba hqonda, gadaewyvita 
gansxvavebuli azris gamoqveynebis sakiTxi am azris avtoris TanxmobiT. 1963 wlis 
kanonis safuZvelze, damoukidebeli azri mxolod erTxel gamoqveynda ZiriTad ga-
dawyvetilebasTan erTad. SemoTavazebuli gadawyvetilebis winaaRmdeg xmis micema 
avtomaturad ar niSnavda, rom mowinaaRmdegem Tavisi gansxvavebuli azri gamoxata 
gadawyvetilebaze. sakonstitucio sasamarTlos wevrs, romelmac xma misca gadawyve-
tilebas, magram mTlianobaSi an nawilobriv ar eTanxmeboda mas, saSualeba hqonda, 
gamoexata Tavisi azri. werilobiT Sesrulebuli gansxvavebuli azri Tan erTvoda 
sasamarTlos ganxilvis da kenWisyris oqms. oqmSi miTiTebuli iyo, Tu vis ekuTvnoda 
es gansxvavebuli azri. sloveniis imdroindeli konstituciuri da samarTlebrivi 
wyobis mixedviT, Tavad sasamarTlo valdebuli ar iyo, gamoeqveynebina damoukide-
beli azrebi Tavis gadawyvetilebasTan erTad.

realurad, 1974 wlidan 1990 wlamde sloveniis sakonstitucio sasamarTlos 
praqtikaSi ar yofila SemTxveva, rom damoukidebeli mosazreba sasamarTlos ga-
dawyvetilebasTan erTad gamoqveynebuliyo.

3.2. sloveniis sasamarTlos Tanamedrove praqtika

gansxvavebuli azris gamoxatvis, Camoyalibebisa da gamoqveynebis sakiTxi regu-
lirdeba sloveniis sakonstitucio sasamarTlos Sesaxeb kanonis me-40 muxlis me-3 
punqtiT (sloveniis respublikis oficialuri biuleteni, π64/07-oficialuri 
konsolidirebuli teqsti) da sakonstitucio sasamarTlos reglamentis ramdenime 
muxliT (sloveniis respublikis oficialuri biuleteni π86/07).
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kanoni sakonstitucio sasamarTlos Sesaxeb

me-5 Tavi (gadawyvetilebis miReba) [muxli 40 (3)]: mosamarTles, romelic ar eTan-
xmeba gadawyvetilebas an mis motivacias, ufleba aqvs, ganacxados, rom Camoayali-
bebs damoukidebel azrs, romelic unda waredginos sasamarTlos sakonstitucio 
sasamarTlos reglamentiT gansazRvrul vadaSi.

sakonstitucio sasamarTlos reglamenti

me-8 Tavi (damoukidebeli mosazrebebi), muxli 71 (saxe da mizani): 1. sakonstitu-
cio sasamarTlos mosamarTles, romelic ar eTanxmeba sxdomaze miRebul gadawyve-
tilebas, ufleba aqvs, warmoadginos damoukidebeli mosazreba, romelic SeiZleba 
iyos gansxvavebuli azric, Tuki is ar eTanxmeba moqmed muxlebs, an Tanmxvedri 
azri, Tuki ar eTanxmeba samotivacio nawils. damoukidebeli mosazreba SeiZleba 
warmodgenili iqnes mosamarTleTa jgufis mier, an sakonstitucio sasamarTlos 
wevri SeiZleba miuerTdes sxva wevris damoukidebel azrsac. 2. damoukidebeli mo-
sazrebis wardgena mxolod im mosamarTles SeuZlia, romelmac gadawyvetilebaze 
kenWisyris Catarebis Semdeg ganacxada, rom sasamarTlos warudgens sakuTar azrs. 
damoukidebel mosazrebaze mierTeba SesaZlebelia winaswari gancxadebis gareSe. 3. 
damoukidebeli azris mizania, warmoadginos TaTbirisa da saqmeze gadawyvetilebis 
miRebis procesSi mosamarTlis mier motanili argumentebi, romlebmac miaRebines 
mas gadawyvetileba.

muxli 72 (damoukidebeli azrebis wardgenis vadebi): 1. damoukidebeli azrebi 
unda waredginos sasamarTlos Svidi dRis ganmavlobaSi mas Semdeg, rac sakonstitu-
cio sasamarTlos wevrebi miiReben saredaqcio komisiis mier dadgenili gadawyveti-
lebis teqsts, romelic dadasturebuli da xelmowerilia generaluri mdivnis mier. 
2. sakonstitucio sasamarTlo uflebamosilia, daadginos damoukidebeli azrebis 
Cabarebis bolo vada, romelic SeiZleba Svid dReze xangrZlivi an, piriqiT, naklebi 
iyos, Tuki amas moiTxovs gansaxilveli saqme. saboloo kenWisyris Semdeg sakonsti-
tucio sasamarTlo gadawyvetilebas iRebs am vadis gagrZelebaze an Semcirebaze 
damswre mosamarTleTa xmebis umravlesobiT. 3. damoukidebeli mosazrebebi ware-
dginebaT sakonstitucio sasamarTlos danarCen wevrebs, romlebsac ufleba aqvT, 
SeniSvnebi daurTon mosazrebas sami dRis ganmavlobaSi. damoukidebeli mosazrebis 
avtors ufleba aqvs, maT SeniSvnebs upasuxos sami dRis ganmavlobaSi. 4. Tu damou-
kidebeli azri ar waredgina sasamarTlos pirvel da me-2 punqtebSi gansazRvrul 
vadebSi, miiCneva, rom sakonstitucio sasamarTlos mosamarTle ar warmoadgens Ta-
vis mosazrebas.

muxli 73 (damoukidebeli azris gavrceleba da gamoqveyneba): 1. damoukidebeli 
azri igzavneba im gadawyvetilebasTan an brZanebasTan erTad, romelTan dakavSire-
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biTac is gamoiTqva. Tu, sakonstitucio sasamarTlos miTiTebiT, gadawyvetileba an 
brZaneba igzavneba dauyovnebliv, im punqtSi, romelSic mocemulia Semadgenloba, 
mieTiTeba, sakonstitucio sasamarTlos romelma wevrma gancxada, rom damouki-
debel azrs Camoayalibebda; Semdeg damoukidebeli azrebi igzavneba wina muxlSi 
dadgenili vadis amowurvis. 2. Tu gadawyvetileba an brZaneba daibeWda sakonstitu-
cio sasamarTlos gadawyvetilebaTa da brZanebaTa krebulSi, gamoqveynda sakonsti-
tucio sasamarTlos vebgverdze an Sevida sxva monacemTa bazaSi, maTTan erTad ibeW-
deba, qveyndeba da monacemTa bazaSi Sedis damoukidebeli azrebic.

1991 wlis Semdeg sloveniis sakonstitucio sasamarTlos saqmiswarmoebaSi damou-
kidebeli azri farTod gamoiyeneba sxvadasxvagvari formiT, magaliTad, rogorc 
gansxvavebuli, nawilobriv gansxvavebuli, Tanmxvedri da nawilobriv Tanmxvedri 
mosazreba, romelic erTi mosamarTlis an mosamarTleTa jgufis mier aris Camoya-
libebuli. miuxedavad imisa, rom damoukidebel azrebs iuridiuli Zala ar gaaCniaT 
da maT ar mohyvebaT samarTlebrivi Sedegebi, isini mainc avseben sasamarTlos mier 
miRebul gadawyvetilebas. sazogadoebisTvis cnobili xdeba im argumentaciisa da 
SeniSvnebis Sesaxeb, romlebic gamoTqva umciresobaSi aRmoCenilma `sxva mxarem“, vi-
naidan es argumentebi formulirebuli iqna da sabolood SeiZleba umravlesobamac 
miiRos, cnobili xdeba aseve samarTlebrivi doqtrina da sasamarTlo praqtika, rac 
saSualebas aZlevs sazogadoebas, awon-dawonos yvela argumenti, romelic erTma-
neTs upirispirdeba sakonstitucio kontrolis procesSi.
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profesori Tudorel Toaderi, 

iuridiul mecnierebaTa doqtori,

rumineTis sakonstitucio sasamarTlos mosamarTle1.

preambula2

rumineTSi sakonstitucio marTlmsajulebis ganxorcieleba uzrunvelyofilia 
rumineTis konstituciiT (142-147 muxlebi)3, romelSic cvlilebebi da damatebebi 
Sevida 2003 wels4 da π47/1992 kanoniT5 sakonstitucio sasamarTlos mowyobisa da 
saqmianobis Sesaxeb. rumineTis konstituciis 145-e muxlis mixedviT, sakonstitu-
cio sasamarTlos mosamarTle damoukidebelia Tavis saqmianobaSi da xelSeuxebelia 

1 profesori Tudorel Toaderi aris samarTlis skolis “Alexandru Ioan Cuza” dekani. rumineTi lasis universiteti.
2 moxseneba momzadda saqarTvelos sakonstitucio sasamarTlos mier organizebuli Savi zRvis regionuli kon-
ferenciisTvis Temaze: gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba sasamarTlo meTvalyureobis 
ganviTarebisTvis. konferencia Catarda evropis sabWos veneciis komisiasa da germaniis teqnikuri TanamSrom-
lobis sazogadoebasTan TanamSromlobiT saqarTveloSi, qalaq baTumSi, 2010 wlis 17-18 seqtembers.
3 rumineTis konstitucia Tavdapirveli saxiT damfuZnebelma asambleam miiRo 1991 wlis 21 noembers. is `ofi-
cialuri biuletenis“ pirveli nawilis 233-e gamocemaSi gamoqveynda 1991 wlis 21 noembers da ZalaSi Sevida 
1991 wlis 8 dekembers, mas Semdeg, rac rumineTis mosaxleobam referendumze Tanxmoba ganacxada mis miRebaze.
4 kanoni π 429/2003 rumineTis konstituciaSi cvlilebebisa da damatebebis Setanis Sesaxeb mowonebuli iqna 
2003 wlis 18-19 oqtombers Catarebul sayovelTao referendumze da ZalaSi Sevida 2003 wlis 29 oqtombers. 
amave dRes `oficialur biuletenSi“ (pirveli nawili, 758-e gamocema, 2003 wlis 29 oqtomberi) gamoqveynda 
sakonstitucio sasamarTlos 2003 wlis 23 oqtombers miRebuli π3 gadawyvetileba 2003 wlis 18-19 oqtom-
bris referendumis Sedegebis damtkicebis Sesaxeb, romelic Catarda konstituciaSi cvlilebebisa da damate-
bebis Setanis Sesaxeb rumineTis kanonTan dakavSirebiT.
5 gamoqveynda rumineTis `oficialur biuletenSi“ 1992 wlis 22 maiss (pirveli nawili, 101-li gamocema). kanonis 
teqsti xelaxla gamoqveynda rumineTis ̀ oficialur biuletenSi“. 16 ivlisi, 2004 (pirveli nawili, 643-e gamocema).
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samosamarTlo vadis periodSi. π47/1992 kanonis pirveli muxlis me-3 punqtis Sesa-
bamisad, sakonstitucio sasamarTlo damoukidebelia xelisuflebis sxva danarCeni 
organoebisgan da eqvemdebareba mxolod konstitucias da am kanons. amave kanonis 
61-e muxlis me-2 punqtis Tanaxmad ki, dauSvebelia sakonstitucio sasamarTlos mo-
samarTlis pasuxisgebaSi micema mis mier gamoTqmuli mosazrebebisa da sasamarTlos 
gadawyvetilebaze Catarebuli kenWisyrisas dakavebuli poziciis gamo. sakonstitu-
cio sasamarTlos mosamarTle valdebulia, saidumlod Seinaxos TaTbiris Sinaarsi 
da kenWisyris Sedegebi (π47/1992 kanonis 64-e muxlis pirveli punqtis `b“ qvepunq-
ti). mosamarTles, romelic mxars ar uWers gadawyvetilebas, ufleba aqvs, Camoayali-
bos gansxvavebuli azri. gadawyvetilebis motivaciasTan dakavSirebiT, mas agreTve 
ufleba aqvs werilobiTi formiT gadmosces Tanmxvedri mosazreba. sakonstitucio 
sasamarTlos gadawyvetilebasTan erTad, rumineTis `oficialuri biuletenis“ pir-
vel nawilSi qveyndeba gansxvavebuli da Tanmxvedri mosazrebebic (π47/1992 kano-
nis 59-e muxlis me-3 punqti). unda aRiniSnos, rom samarTlebrivi moTxovna kenWi-
syrisas gamoxatuli poziciis gaumJRavneblobis Sesaxeb exeba gansxvavebul azrebs, 
romlebic ibeWdeba `oficialur biuletenSi“ gadawyvetilebasTan erTad.

gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba. sakonstitucio sasamarT-
los gadawyvetilebebs erTnairi iuridiuli Zala aqvT nebismier SemTxvevaSi, erTx-
mad arian isini miRebuli Tu xmaTa umravlesobiT. marTalia, gamoqveynebis Semdeg 
mosamarTleTa motivaciebs iuridiuli Zala ar gaaCniaT, magram gansxvavebul Tu 
Tanmxvedr mosazrebebs swavloben samecniero wreebSi, ganixilaven samoqalaqo sazo-
gadoebaSic da SesaZlebelia maT safuZvelze konstituciuri samarTlebrivi norme-
bis gadasinjvis sakiTxic dadges.

gansxvavebul mosazrebebs SeiZleba sxvadasxva datvirTva hqondes am mosazre-
baze xelis momwer mosamarTleTa raodenobis mixedviTac. Cven migvaCnia, rom erTi 
mosamarTlis mier gamoTqmuli gansxvavebuli azri mis sakuTar pozicias gamoxa-
tavs davis gadawyvetasTan damokidebulebaSi, maSin, roca ramdenime mosamarTlis 
mier dafiqsirebuli gansxvavebuli pozicia im danarCeni mosamarTleebis vinaoba-
sac amJRavnebs, vinc gadawyvetileba miiRo. amas garda, SeiZleba seriozuli wina 
pirobac Seqmnas sakonstitucio normis axleburad gaazrebisTvis. ganvixilav erT 
magaliTs. 2008 wlis 10 dekembris π1351 gadawyvetileba6 im kanonTan dakavSire-
biT, romelsac cvilebebi da damatebebi Sehqonda π10/2001 kanonSi 1945 wlis 6 
martidan 1989 wlis 22 dekembramde, ukanonod CamorTmeuli qonebis samarTlebrivi 
statusis Sesaxeb, xmaTa umravlesobiT iqna miRebuli. mosamarTleebma ganacxades, 
rom kanoni konstituciuri iyo. TaTbirs eswreboda sakonstitucio sasamarTlos 
plenumis cxrave mosamarTle. oTxma maTganma gansxvavebuli mosazreba Camoayaliba7. 

6 gamoqveynda rumineTis `oficialur biuletenSi“. pirveli nawili π881, 24 dekemberi, 2008.
7 gansxvavebuli mosazreba, romelic gadawyvetilebasTan erTad daibeWda, Camoyalibebuli iyo avgustin ze-
greanis, puSkas valentine zoltanis, petre lazariusa da Tudorel Toaderis mier.
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mosamarTleebi amtkicebdnen, rom sakanonmdeblo normebi arakonstituciuri iyo, 
vinaidan kanonmdeblis Careva administraciul Tu sasamarTlo procedurebSi erT-
erTi mxaris sasargeblod, gaurkvevlobisa da samarTlebrivi daucvelobis garemos 
Seqmnida sazogadod. gansxvavebuli azrebis avtorTa vinaobis codna farulad gvac-
nobs im mosamarTleebs, romlebmac Camoayalibes umravlesobis azri da, Sesabamisad, 
miiRes kidec gadawyvetileba.

gansxvavebuli da Tanmxvedri mosazrebis arseboba sasamarTlos gayofas ar niSnavs 
da, aqedan gamomdinare, arc mis erTianobas arRvevs. mogvianebiT SeiZleba umravle-
soba sxva mosamarTleebisgan Seiqmnas. gansxvavebuli mosazreba SeiZleba gansxvave-
bul samarTlebriv Sexedulebebs gamoxatavdes an SesaZloa, mosamarTleTa konkre-
tuli specialobebis gavlenis Sedegic iyos. rumineTis sakonstitucio sasamarTlos 
mier ganxilul davebze mravalricxovani gansxvavebuli Tu Tanmxvedri mosazrebaa 
formulirebuli.

akademiuri wreebis warmomadgenlebi sakonstitucio sasamarTlos gadawyvetile-
bebis yvelaze mkacri kritikosebi arian. am bolo dros, sakonstitucio davebis 
raodenobis zrdasTan erTad (mag., 2009 wels sakonstitucio sasamarTlos regis-
trirebuli hqonda 8889 saqme), imata iseTi avtorebis kritikuli analizebis rao-
denobamac, romlebsac arc esmiT ganCinebisa Tu gadawyvetilebis Sinaarsi. meore 
mxriv, swored sakonstitucio sasamarTlos gadawyvetilebebi aZleven sistemur da 
logikur saxes am viwro samecniero sferoSi Sesaqmnel kvlevebsa da naSromebs. 
am konteqstSi gansxvavebul Tu Tanmxvedr mosazrebebSi motanil argumentebs ci-
tirebas ukeTeben gadawyvetilebis mowinaaRmdegebi an, ufro xSirad, argumentebs 
uaryofen isini, vinc eTanxmeba sakonstitucio sasamarTlos mier konkretuli da-
vis gadawyvetas. mecnieruli TvalsazrisiT, maTi argumentebi rom moviSvelioT, 
gansxvavebuli Tu Tanmxvedri mosazrebebi samecniero muSaobasac aZleven biZgs da 
doqtrinis Camoyalibebasac uwyoben xels, zogjer ki maT mouxmoben ukeTesi kanonis 
Sesaqmnelad winadadebebis SesamuSaveblad (de lege ferenda.)

zogjer SesaZlebelia gansxvavebulma mosazrebebma xeli Seuwyon samarTlebri-
vad gaurkveveli viTarebis SenarCunebas, romelic sakonstitucio sasamarTlos 
gadawyvetilebiTaa mogvarebuli. magaliTisTvis ganvixiloT 2007 wlis 18 ianvris 
gadawyvetileba π62, romelic miRebuli iqna π278/2006 kanonis pirveli muxlis 
56-e punqtis konstituciasTan Seusabamobis cnobis moTxovnaze. am kanoniT Sedioda 
cvlilebebi da damatebebi sisxlis samarTlis kodeqsSi da sxva kanonebSic. xmaTa 
umravlesobiT, gansxvavebuli da Tanmxvedri mosazrebebiT, sakonstitucio sasamarT-
lom daakmayofila sarCeli da aRniSna, rom dawunebuli muxlebi konstitucias ar 
Seesabameboda. saqme exeboda sisxlis samarTlis kodeqsis 205-e (Seuracxyofa), 206-e 
(ciliswameba), 207-e (mtkicebulebis utyuaroba) muxlebis Zaladakargulad gamocxa-
debas. sasamarTlom daadgina, rom am muxlebiT gaTvaliswinebuli danaSauli uxeSad 
xelyofda adamianur Rirsebas, pativs da reputacias. erTi mxriv, sisxlis samarTlis 
kodeqsiT dacul Rirebulebebs konstituciuri statusi aqvT miniWebuli. adamianis 
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Rirseba daculia rumineTis konstituciis pirveli muxliT, romelic acxadebs, rom 
rumineTi demokratiuli da socialuri saxelmwifoa, sadac kanonis uzenaesoba ba-
tonobs, sadac adamianis Rirseba, moqalaqeTa uflebebi da Tavisuflebebi, adamianis 
Tavisufali ganviTareba, samarTlianoba da politikuri pluralizmi uzenaes Rire-
bulebebs warmoadgens, romlebic ganmsWvalulia rumineli xalxis demokratiuli 
tradiciebisa da 1989 wlis dekembris revoluciis idealebis suliskveTebiT da da-
culi unda iyos. amas garda, sasamarTlom daadgina, rom im samarTlebrivi normebis 
gauqmeba warmoqmnida samarTlebriv-normatiul xarvezs, rac miuRebeli iqneboda 
imis gaTvaliswinebiT, rom konstitucia icavs adamianis Rirsebas rogorc uzenaes 
Rirebulebas. meore mxriv, vinaidan konstituciis dacva savaldebuloa, parlaments 
ufleba aqvs, ganaxorcielos danaSaulisa Tu antisocialuri qmedebebis dekrimina-
lizaciis uflebamosilebebi mxolod konstituciiT gaTvaliwinebuli wesebisa da 
principebis Sesabamisad. 

vinaidan Seuracxyofisa da ciliswamebis dekriminalizacias sazogadoebis umra-
vlesobam dauWira mxari, rogorc samarTlebrivi reformis erT-erT komponents, 
romelic miznad isaxavs erovnuli kanonmdeblobis evropul samarTalTan harmoni-
zaciis uzrunvelyofas, sasamarTlos gadawyvetileba, romelmac gamauqmebeli mux-
lebi arakonstituciurad cno, sakamTo gaxda. arsebuli winaaRmdegobebi or as-
peqts exeba. kerZod, sakonstitucio sasamarTlos kompetencias, Seiswavlos kanonis 
gamauqmebeli teqstebis konstituciasTan Sesabamisobis sakiTxi da, Sesabamisad, is 
samarTlebrivi Sedegebi, rac kanonis gamauqmebeli teqstis arakonstituciurobis 
aRiarebas sdevs Tan. sakonstitucio sasamarTlom daadgina, rom konstituciis 146-
e muxlis pirveli paragrafi mas ar arTmevs uflebas, konstituciuri kontroli 
ganaxorcielos kanonis gamauqmebel debulebebzec da im SemTxvevaSi, Tu amgvari 
kanoni gamocxadda arakonstituciurad, is kargavs iuridiul Zalas, rogorc amas 
konstituciis 147-e muxlis pirveli paragrafi iTvaliswinebs, xolo is samarTle-
brivi normebi, romlebic gauqmebis sagans Seadgenda, ZalaSi rCeba8.

zemoxsenebul SemTxvevasTan dakavSirebiT9 Camoyalibda Tanmxvedri mosazreba, 
romlis mixedviT kanonis gamauqmebeli teqstis arakonstituciuroba saTaves iRebs 
im momentidan, roca kanonmdebeli, imis gamo, rom arasworad ganmartavs konsti-
tuciis Semqmnelis siCumes imasTan dakavSirebiT, Tu rogor unda dadges samarT-
lebrivi pasuxismgebloba am SemTxvevaSi da miiCnevs, rom am siCumem SesaZlebelia 
SezRudos xelmisawvdomi dacvis saSualebebi dazaralebulisTvis, gamoxatvis Tavi-
suflebis borotad ganxorcielebis gziT, iRebs gadawyvetilebas Seuracxyofisa da 
ciliswamebis dekriminalizaciis Sesaxeb, riTac sisxlissamarTlebriv pasuxismge-
blobas, romelic SeiZleba dadges gamoxatvis Tavisuflebis borotad gamoyenebis 

8 magaliTad, sakonstitucio sasamarTlos 2000 wlis 2 Tebervlis π20 gadawyvetileba. gamoqveynebulia 2000 
wlis 18 Tebervals rumineTis `oficialur biuletenSi“, pirveli nawili, 72-e gamocema. 
9 Camoyalibebulia mosamarTle Serban viorelis mier, gamoqveynda `oficialur biuletenSi“ (pirveli nawili) 
sakonstitucio sasamarTlos π62/2007 gadawyvetilebasTan erTad.
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mizeziT da romelsac SesaZloa saziano Sedegebi mohyves, acilebs/acalkevebs sa-
marTlebrivi pasuxismgeblobis formebs, ufro metic, imis gaTvaliswinebiT, rom ga-
mauqmebeli muxlebis arakonstituciurad gamocxadebiT igive normebi rCeba ZalaSi 
da ara axali, Znelia vamtkicoT, rom sasamarTlo pozitiuri kanonmdeblis statuss 
iZens am gziT.

amave SemTxvevasTan dakavSirebiT10 gamoTqmul gansxvavebul mosazrebaSi amtki-
ceben, rom ZiriTad kanonebSi mocemuli ar aris is samarTlebrivi saSualebebi, 
romelTa daxmarebiTac sxvadasxva saxis socialuri Rirebulebebis dacva unda gan-
xorcieldes. es sakiTxi sakanonmdeblo organos aqvs mindobili. saxelmwifos poli-
tikas sisxlis samarTlis sferoSi sxvadasxva imperativebi da prioritetebi aqvs 
drois sxvadasxva monakveTSi, rac garkveuli antisocialuri qmedebebis sixSireze, 
simwvaveze da Sedegebzea damokidebuli. amasTan dakavSirebiT kanonmdebels Semoa-
qvs samarTlebrivi saSualebebi, romelTa meSveobiT socialuri urTierTobebis 
dacva iqneba SesaZlebeli, maT Sorisaa garkveuli saxis qmedebebis socialuri safr-
Txis Sefasebac. antisocialuri qmedebebis winaaRmdeg brZola sisxlis samarTlis 
sasjelis dawesebiT xdeba. Tu gaviTvaliswinebT, rom es uflebamosilebebi eqsklu-
ziurad kanonmdebels aqvs miniWebuli, SeiZleba davaskvnaT, rom amJamad adamianis 
Rirsebis, reputaciisaa da misi uflebis, gaaCndes saTanado warmodgena sakuTar 
Tavze, sisxlis samarTlis kanonmdeblobiT dacva aucilebeli ar aris da, aqedan 
gamomdinare, Seuracxyofisa da ciliswamebis dekriminalizacia ar ewinaaRmdegeba 
arc erT konstituciur wess, is mxolod mizanSewonilobisa da praqtikuli gamarT-
lebis sakiTxia. sakonstitucio sasamarTlos gadawyvetileba Tavisi SedegiT aCe-
rebs arakonstituciurad cnobili samarTlebrivi wesis miznebis ganxorcielebas, 
gadawyvetilebis `oficialur biuletenSi“ gamoqveynebis Semdeg ki aRadgens sisxlis 
samarTlis kodeqsis 205-e da 206 muxlebis moqmedebas, rac utoldeba Seuracxyofi-
sa da ciliswamebis xelaxal inkriminirebas. es ki mxolod kanonmdeblis eqskluziu-
ri kompetenciis sferoSi Sedis. am garemoebebSi sakonstitucio sasamarTlo pozi-
tiuri kanonmdebeli xdeba, risi uflebac mas arc konstituciiT aqvs miniWebuli da 
arc organuli kanoniT, romelic misi saqmianobisa da uflebamosilebebis farglebs 
adgens.

amJamad praqtikaSi sxvadasxva saxis axsna-ganmartebebi ismis. zogierTi sasamarTlo 
miiCnevs, rom sakonstitucio sasamarTlos gadawyvetilebis `oficialur biuleten-
Si“ gamoqveynebis Semdeg Seuracxyofa da ciliswameba isev danaSaulebriv qmedebebad 
unda CaiTvalos, zogs ki, piriqiT, miaCnia, rom sisxlis samarTlis kodeqsis 205-e, 
206-e da 207-e muxlebi gauqmebulia. sasamarTloebis mier kanonis erTgvarovnad 
ganmartebisa da gamoyenebis mizniT, rumineTis generalurma prokurorma (genera-
luri prokuratura sakasacio da marTlmsajulebis umaRles sasamarTlosTan arse-

10 Camoyalibebulia prof. loan vidas mier, romelic sakonstitucio sasamarTlos Tavmjdomare iyo im dros, 
roca sasamarTlom es gadawyvetileba miiRo da mosamarTle kozskosar gaboris mier gamoqveynebulia `ofi-
cialur biuletenSi“.
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bobs), romelic miiCnevs, rom Seuracxyofa da ciliswameba danaSaulebriv qmedebebs 
aRar warmoadgenen, TxovniT mimarTa uzenaes sasamarTlos, rom samarTlis inte-
resebSi apelaciiT mieRo gadawyvetileba, rac savaldebulo saxis gadawyvetileba 
gaxlavT. uzenaesma sasamarTlom apelaciis safuZvlebTan dakavSirebiT daadgina, 
rom im samarTlebrivi normis arakonstituciurad gamocxadebis Sedegi, romlebic 
samarTlebriv teqsts auqmebs, gauqmebuli teqstis amoqmedebaa, es ki sasamarTlo 
praqtikaSi miRebuli gadawyvetilebaa.

gansxvavebul mosazrebaSi gamoTqmuli argumentebi SesaZloa gamoyenebuli iqnes 
konstituciasTan Seusabamobis sxva safuZvlebis formulirebisas an, SesaZloa, es 
argumentebi rumineTis prezidentmac gamoiyenos da gamoqveynebamde kanoni parla-
ments daubrunos xelaxla gansaxilvelad. am SemTxvevisTvis magaliTad movitanT 
gansxvavebul mosazrebas11, romelic Camoyalibda 2007 wlis 59 ianvars miRebul π59 
gadawyvetilebasTan12 dakavSirebiT. a prior ganxilvisas sakonstitucio sasamarTlom 
xmaTa umravlesobiT gadawyvita, rom pirveli da me-3 muxlebi kanonisa, romelic 
garkveuli finansuri RonisZiebebis gatarebas iTxovda mcire da saSualo zomis 
ludsaxarSi kompaniebisTvis, konstitucias Seesabameboda. gakritikebuli debule-
bebi iTvaliswinebda mcire da saSualo ludsaxarSi kompaniebis garkveul finansur 
stimulirebas – sagadasaxado mosakreblebisgan (aqcizi da dRg) ganTavisuflebas, 
rac dagrovili iyo 2003 wlis 31 dekembramde da gadauxdeli iyo kanonis miRebam-
dec. kanonis mixedviT kompania Tavisufldeboda aqcizuri da dRg-is gadasaxadebis-
gan. amas garda, me-2 punqtis safuZvelze, damatebiTi sagadasaxado mosakreblebisgan 
ganTavisuflebaSi Sedis agreTve procentebi, jarimebi, vadagadacilebuli davalia-
nebebi, romlebic daangariSebulia kanonis ZalaSi Sesvlamde.

magram am gadawyvetilebasTan dakavSirebiT unda aRiniSnos, rom kanoni, romlis 
muxlebic ganixileboda sakonstitucio sasamarTlos mier, miRebuli iqna 2006 
wels da ZalaSi Sevida 2007 wels, mas Semdeg, rac rumineTi evrokavSirSi Sevida. 
sasamarTlom daadgina, rom 2006 wlis kanoni miRebuli iyo iseT sakanonmdeblo 
konteqstSi, romelSic saxelmwifo daxmarebis sakiTxi π143/1999 kanoniT regulir-
deboda. es kanoni xelaxla gamoqveynda `oficialur biuletenSi“ (pirveli nawili, 
744-e gamocema) 2005 wlis 16 agvistos. magram 2006 wlis 21 dekembers mTavrobis 
sagangebo, π117 gankargulebiT (saxelmwifo daxmarebis maregulirebeli wesebisa 
da procedurebis Sesaxeb), is Zaladakargulad gamocxadda. mTavrobis gankarguleba 
gamoqveynda 2006 wlis 28 dekembers. gankargulebis pirveli muxlis pirveli punqti 
iuwyeboda, rom gankarguleba miznad isaxavda maregulirebeli wesebisa da pro-
cedurebis dadgenas saxelmwifo daxmarebis sferoSi, evropis Tanamegobrobis dam-
fuZnebeli xelSekrulebis 87-e, 89-e muxlebisa da am xelSekrulebidan gamomdinare 

11 Camoyalibebulia prof. loan vidas da mosamarTle nikolau koCineskus mier. gamoqveynebulia gadawyvetile-
basTan erTad.
12 gamoqveynebulia rumineTis `oficialur biuletenSi“ (pirveli nawili, 98-e gamocema) 8 Tebervali, 2007. 
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normatiul-samarTlebrivi aqtebis gaTvaliswinebiT. sakonstitucio sasamarTlom 
gadawyvita, rom saxelmwifo daxmareba, romelsac gasaCivrebuli kanoni iTvaliswi-
nebda, SeiZleboda SeTavseboda evropis Tavisufali bazris cnebas zemoxsenebuli 
xelSekrulebis 87-e muxlis me-3 punqtis safuZvelze, vinaidan es daxmareba gamiz-
nuli iyo ludis warmoebis tradiciebis mqone iseTi mcire da saSualo kompaniebis 
xelSesawyobad da SesanarCuneblad, romlebic restruqturizaciis procesSi Tavs 
veRar arTmevdnen ekonomikur sirTuleebs.

gansxvavebuli mosazrebis avtorebi acxadeben, rom, rogorc gasaCivrebuli sa-
marTlebrivi wesebis Sinaarsidan Canda, finansuri motivireba mcire biznesisa sxva 
araferi iyo, Tu ara saxelmwifo daxmareba, romelsac saxelmwifo uwevs am kom-
paniebs. am TvalsazrisiT, kanonis arakonstituciurobis Sesaxeb wardgenili pir-
veli sarCeli aRniSnavda, rom Setyobineba saxelmwifos mier gaweuli daxmarebis 
Sesaxeb evrokomisiisTvis gagzavnili ar iyo, rogorc amas evropis Tanamegobrobis 
damfuZnebeli xelSekrulebis konsolidirebuli versiis 88-e muxlis me-3 punqti 
iTvaliswinebda da rogorc amas kanoni avaldebulebda saxelmwifos. magram es xel-
Sekruleba rumineTisTvis savaldebulo gaxda 2007 wlis 1 ianvris Semdeg. gark-
veuli valdebuleba awevs sakonstitucio sasamarTlosac, vinaidan konstituciasTan 
Seusabamobis Sesaxeb sadavo gadawyvetileba 2007 wlis 17 ianvars iqna miRebuli, 
rumineTis evrokavSirSi gawevrianebis Semdeg.

gansxvavebuli mosazrebis avtorebma eWvqveS daayenes sakiTxi, Seesabameba Tu ara am 
kanonis muxlebi evropis Tanamegobrobis xelSekrulebis 87-e, 88-e muxlebs, romlis 
Sesrulebasac rumineTisgan misive konstituciis 148-e muxli moiTxovs. meore saCi-
vari kanonis arakonstituciurobasTan dakavSirebiT, exeboda Sidasaxelmwifoebri-
vi kanonisa da Tanamegobrobis sakanonmdeblo normebis urTierTobas. magaliTad, 
evrokavSiris 2001 wlis 12 ianvris π 70/2001 direqtivis safuZvelze, romelic 
exeba Tanamegobrobis damfuZnebeli xelSekrulebis 87-e, 88-e muxlebis gamoyenebas 
mcire da saSualo sawarmoebisTvis saxelmwifo daxmarebis SemTxvevaSi (romelic 
Sidasaxelmwifoebriv kanonmdeblobasac warmoadgens), akrZalulia daxmareba saxel-
mwifosagan, romelic ganpirobebulia imiT, rom erovnuli produqcia ufro metad 
gamoiyenebodes, vidre importirebuli; anu direqtivis normebi am SemTxvevaSi ar 
gamoiyeneba [muxli 1 (2) `g“)]. am argumentebze dayrdnobiT, gansxvavebuli mosazrebis 
avtorebi askvnian, rom sakonstitucio sasamarTloSi wardgenili muxlebi ar Seesa-
bameba Tanamegobrobis xelSekrulebis normebs da, amgvarad, rumineTis konstitu-
ciis 148-e muxlis normebs.

CamoTvala ra gansxvavebul mosazrebaSi mocemuli kanonis arakonstituciuro-
bis mizezebi, rumineTis prezidentma gamoiyena Tavisi uflebamosileba da kanonis 
gamoqveynebis nacvlad, rac mis `oficialur biuletenSi“ gamoqveynebas da ZalaSi 
Sesvlas gamoiwvevda, kanoni parlaments daubrunda gansaxilvelad da SeniSvnebis 
gasaTvaliswineblad.
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mosamarTleTa mier TaTbirze Tu ganxilvasas gamoTqmuli yvela mosazreba, rome-
lic xmaTa umravlesobiT miRebul gadawyvetilebebSi aisaxeba, werilobiT dasabu-
Tebul gansxvavebul Tu Tanmxvedr mosazrebad ar iqceva, romelic gadawyvetile-
basTan erTad unda gamoqveyndes. es im mosamarTlezea damokidebuli, romelic ar 
eTanxmeba umravlesobis azrs. rogorc cnobilia, arsebobs kenWisyris proceduris 
saidumlod Senaxvis moTxovna. farTo sazogadoebam ar unda icodes, Tu vin iyo 
gadawyvetilebis momxre. magram arc sasamarTloa daculi mkacri kritikisgan am 
kuTxiT da arc misi mosamarTleebi, gansakuTrebiT ki maSin, roca sasamarTlos 
gadawyvetilebas myisierad mohyveba garkveuli socialuri Sedegebi. samoqalaqo sa-
zogadoeba, ramdenadac is obieqturi SeiZleba iyos, gvTavazobs kenWisyris alter-
natiul variantebs. miT umetes, rom ramdenime mosamarTle amJamindeli mTavrobis 
umravlesobis an saparlamento opoziciis arCeulia Tanamdebobaze.

Cven kidev Sesaswavli gvaqvs, Tu ramdenad sasargebloa gansxvavebuli da Tanmxve-
dri mosazrebebi, romlebic gansakuTrebul mniSvnelobas aniWeben diskusiis dina-
mikurobas da gadawyvetilebis momxre Tu sawinaaRmdego argumentebis Sinagan lo-
gikas, Tanamimdevrulobas. SesaZloa, isini sasamarTlos erTianobaze da mis mier 
miRebuli gadawyvetilebebis wonaze arasasurvel gavlenas axdenen. albaT am kiTxve-
bze ar arsebobs erTi pasuxi. misi wanamZRvrebi kanonis uzenaesobis TeoriaSi Zevs.
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bulgareTis sakonstitucio 
sasamarTlos praqtikaSi  
arsebuli gansxvavebuli  
da Tanmxvedri azrebi1

dimitri tokuSevi

bulgareTis respublikis sakonstitucio sasamarTlos  

mosamarTle, doqtori, profesori.

bulgareTis respublikis ZiriTadi kanonisa da `sakonstitucio sasamarTlos Se-
saxeb“ kanonis Tanaxmad, sakonstitucio sasamarTlo uzrunvelyofs konstituciis 
uzenaesobas. am ori normatiuli dokumentis garda, sasamarTlos mowyoba da saqmia-
nobis wesi regulirdeba sakonstitucio sasamarTlos reglamentiT.

bulgareTis respublikis sakonstitucio sasamarTlo 12 mosamarTlisgan Sedge-
ba. oTx maTgans niSnavs respublikis prezidenti, oTx-oTxs ki irCeven saxalxo 
kreba da sasamarTlo xelisuflebis warmomadgenlebi cxra wlis vadiT. misi amo-
qmedeba SesaZlebelia parlamentis Semadgenlobis sul mcire 1/5-is, prezidentis, 
ministrTa sabWos, uzenaesi sakasacio sasamarTlos, uzenaesi administraciuli sa-
samarTlos da qveynis generaluri prokuroris iniciativiT (bulgareTis konsti-
tucia, muxli 150).

sakonstitucio sasamarTlos sxdomebi tardeba, Tu maT eswreba sasamarTlos we-
vrTa 2/3, anu rva mosamarTle (kanoni `sakonstitucio sasamarTlos Sesaxeb“, me-15 
muxli). im SemTxvevevaSi, rodesac saqme prezidentis an vice-prezidentis winaaRm-
deg arsebul braldebas exeba, `sakonstitucio sasamarTlos Sesaxeb“ kanoni iTva-

1 moxseneba momzadda saqarTvelos sakonstitucio sasamarTlos mier organizebuli Savi zRvis regionuli kon-
ferenciisTvis Temaze: gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba sasamarTlo meTvalyureobis 
ganviTarebisTvis. konferencia Catarda evropis sabWos veneciis komisiasa da germaniis teqnikuri TanamSrom-
lobis sazogadoebasTan TanamSromlobiT saqarTveloSi, qalaq baTumSi, 2010 wlis 17-18 seqtembers.
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liswinebs, rom kvorums sasamarTlos Semadgenlobis 3/4, anu cxra mosamarTle unda 
Seadgendes (24-e muxlis pirveli punqti).

konstituciis 152-e muxlis pirveli punqtis mixedviT, gadawyvetilebebisa da 
ganCinebebis/dadgenilebebis gamotana xdeba umravlesobis mier, romelic yvela 
mosamarTlis naxevarze mets Seadgens, anu saWiroa, sul mcire, Svidi mosamarTlis 
erTsulovani azri. erTaderTxel iseTi gadawyvetilebebis miRebisas, romlebic 
mosamarTlisTvis xelSeuxeblobis statusis CamorTmevasa da sakonstitucio sasa-
marTlos wevris mier masze dakisrebuli funqciebis Sesrulebis faqtobriv SeuZle-
blobas exeba, aucilebelia umravlesoba yvela mosamarTlis 2/3-is SemadgenlobiT, 
anu rva mosamarTle.

rodesac konstituciaSi ̀ sakonstitucio sasamarTlos Sesaxeb“ kanonsa da sakonsti-
tucio sasamarTlos reglamentSi umravlesobazea saubari, mxedvelobaSia erTsulo-
vnad gamoTqmuli mosazreba im Svidi an rva mosamarTlisa, romlebic konkretuli 
saqmis dasaSvebobis sakiTxs wyveten dadgenilebiT an ganCinebiT.

rig SemTxvevebSi SeuZlebelia aseTi umravlesobis miRweva. magaliTad, Tuki sa-
qmis ganxilvaSi 11 sakonstitucio sasamarTlos mosamarTle iRebs monawileobas 
da konkretuli mosazrebis mxardaWera mxolod xuTma an eqvsma maTganma gamoxa-
ta, xolo danarCenebi winaaRmdeg wavidnen – aseTi SemTxvevebi yofila bulgare-
Tis sasamarTlo praqtikaSi – ar SeiZleba sakonstitucio sasamarTloSi Setanili 
gancxadebis arc miRebulad da arc uaryofilad cnoba, radgan ar arsebobs kanoniT 
dadgenili umravlesoba 7 an 8 mosamarTlis saxiT, romlebic daakmayofilebdnen an 
ar daakmayofilebdnen ganacxadis moTxovnas.

sakonstitucio sasamarTlo axorcielebs Tavis uflebamosilebebs da asrulebs 
Tavis funqciebs mxolod im SemTxvevebSi, roca arsebobs umravlesoba konstituciis 
149-e muxlis 1-8 paragrafebis mixedviT, dasaSvebi sakiTxebis ganxilvisas, ZiriTadi 
kanonis 150-e muxlis pirveli paragrafiT gaTvaliswinebuli romelime uwyebis mier 
sasamarTlosTvis mimarTvis Semdeg.

ZiriTadi kanonis 149-e muxlis mixedviT, sakonstitucio sasamarTlos gamoaqvs 
konstituciis savaldebulo ganmarteba, gamoaqvs gadawyvetilebebi saxalxo krebis 
mier miRebuli kanonebisa da aqtebis, aseve prezidentis aqtebis arakonstituciu-
robisa da konstituciurobis Sesaxeb, saerTaSoriso xelSekrulebebis bulgareTis 
konstituciasTan Sesabamobis Sesaxeb erovnul asambleaSi maT ratificirebamde; 
sakonstitucio sasamarTlo aseve wyvets sakiTxs Sidasaxelmwifoebrivi kanonebis 
Sesabamisobis Sesaxeb saerTaSoriso samarTliTa da im saerTaSoriso xelSekru-
lebebiT sayovelTaod aRiarebul normebTan, romlebSic bulgareTi xelSemkvrel 
mxares warmoadgens; ganixilavs davebs politikuri partiebisa da gaerTianebebis 
konstituciurobis sakiTxze; ganixilavs prezidentis, vice-prezidentisa da erovnu-
li asambleis wevris arCevnebis samarTlianad CatarebasTan dakavSirebul davebs; 
wyvets saxalxo krebas, prezidentsa da ministrTa sabWos Soris arsebul davas maT 
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kompetenciasTan dakavSirebiT, aseve adgilobrivi mmarTvelobis organoebsa da cen-
tralur aRmasrulebel organoebs Soris davebs. yvela am sakiTxze gadawyvtileba 
Ria kenWisyris reJimiT miiReba. 

im SemTxvevaSi, rodesac sakonstitucio sasamarTlom gadawyvetileba saxalxo 
krebis mier prezidentis an vice-prezidentis winaaRmdeg aRZrul saqmeze an 
sakonstitucio sasamarTlos mosamarTlis xelSeuxeblobis CamorTmevaze unda 
gamoitanos, maSin gadawyvetilebis gamotana faruli kenWisyriT xdeba (`sakonsti-
tucio sasamarTlos Sesaxeb“ kanoni, 24-e muxlis me-3 punqti da 25-e muxlis me-2 
punqti). aseT SemTxvevebSi gadawyvetilebebze gansakuTrebuli azris Camoyalibeba 
da xelmowera dauSvebelia (sakonstitucio sasamarTlos reglamentis 32-e muxlis 
me-4 punqti).

problemebi gansxvavebuli da Tanmxvedri azrebis garSemo maSin Cndeba, roca 
sakonstitucio sasamarTlos gadawyvetileba an ganCineba/dadgenileba Ria kenWisy-
ris reJimSi gamoaqvs.

mokle analizi gviCvnebs, rom sakonstitucio sasamarTlos konstituciasTan Sesa-
bamisobaSi mxolod im SemTxvevaSi SeuZlia Tavisi uflebamosilebebis da dakisre-
buli funqciebis ganxorcieleba, rodesac is umravlesobis azris mopovebas SeZlebs 
gadasawyvet sakiTxTan dakavSirebiT. es aseve exeba konstituciis 150-e muxlis pir-
veli punqtiT gaTvaliswinebuli nebismieri uflebamosili organos mier wardge-
nili sarCelis dasaSvebobaze gamosatan ganCinebas. bulgareTis sakonstitucio 
sasamarTlos praqtika aCvenebs, rom sakonstitucio sasamarTlos mier gadawyveti-
lebis gamotanisas damajerebeli umravlesobis miRwevis erT-erTi damabrkolebeli 
faqtori gansxvavebuli azrebis didi raodenobaa, rac, arc Tu ise iSviaTad, xels 
uSlis sakonstitucio sasamarTlos gadawyvetilebis gamotanaSi.

bulgareTis respublikis konstitucia da `sakonstitucio sasamarTlos Sesaxeb“ 
kanoni gansxvavebul da Tanmxvedr azrebTan dakavSirebiT ar iTvaliswineben raime 
gansakuTrebul normativebsa Tu standartebs, arc imis SesaZleblobaa gaTvaliswi-
nebuli, rom mosamarTle Tavis azrze darCes. erTaderTi, sadac gansxvavebuli da 
Tanmxvedri azrebis sakiTxi, marTalia, lakonurad, magram sakmaod bundovnad aris 
daregulirebuli, aris sasamarTlos reglamenti. 22-e muxlis me-3 punqtis mixedviT, 
`im mosamarTleebs, romlebic ar eTanxmebian miRebul gadawyvetilebas an ganCineba/
dadgenilebas, romlis mixedviTac xdeba saCivris ukugdeba, SeuZliaT daamaton mas 
gansakuTrebuli azri, romelic aucileblad werilobiT unda iyos gadmocemuli“. 
me-5 punqtis mixedviT ki: `nebismier mosamarTles, sakonstitucio sasamarTlos aqt-
Tan dakavSirebiT, SeuZlia sakuTari Tvalsazrisis werilobiT gadmocema“. amasTan, 
33-e muxlis pirveli punqti detalurad adgens, rom `sakonstitucio sasamarTlos 
dadgenileba mis motivebTan, gansakuTrebul azrsa da TvalsazrisTan erTad unda 
gamoqveyndes `Държавен вестник“-Si misi miRebidan xuTi dRis vadaSi“. amis Semdeg 
isini sajarod unda gamoqveyndes. 
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debulebaSi miTiTebuli ar aris sxvaoba `gansakuTrebul azrsa“ da `werilobiT 
gadmocemul individualur Tvalsazriss“ Soris. Tumca, ase Tu ise, am or gagebas 
SeiZleba moeZebnos gansazRvreba. sakonstitucio sasamarTlos mosamarTlis gan-
sakuTrebul azrs erTpirovnuli an koleqtiuri aqtebis Tviseba aqvs, romelic Tan 
erTvis konkretuli saqmis Sesaxeb gadawyvetilebas. nebismieri mosamarTle Tavisu-
falia, sxdomis Catarebisas, sakuTari SexedulebiT da Sinagan rwmenaze dayrdnobiT, 
xma misces im dadgenilebis sasargeblod Tu sawinaaRmdegod, romelic umravlesobis 
mier miiReba. bulgareTis sakonstitucio sasamarTlosTvis gansakuTrebuli azri 
umravlesobis mier mxaradWerili Tvalsazrisis sapirispiro mosazrebas gamoxatavs. 
is mosamarTle, romelic miRebuli dadgenilebis an gadawyvetilebis winaaRmdeg ga-
modis, valdebulia, werilobiTi formiT warmoadginos is motivebi, romelTa gamoc 
ar iwonebs sasamarTlos Sesabamis aqts, oRond im SemTxvevaSi, rodesac dadgenile-
bis an gadawyvetilebis miReba Ria kenWisyriT xdeba. sakonstitucio sasamarTlos 
mosamarTleebis Tvalsazrisi warmoadgens erTpirovnul an SesaZlo aqtebs, romle-
bic Tan erTvis sakonstitucio sasamarTlos gadawyvetilebas im SemTxvevaSi, roca 
mosamarTleebi mxars uWeren umravlesobis mier miRebul gadawyvetilebas, magram 
miaCniaT, rom dadgenili dispozitivis dasabuTebisTvis SesaZlebelia damatebiTi, 
umravlesobis mier miRebuli motivebisgan gansxvavebuli mosazrebebis warmoCena.

gansakuTrebuli azris werilobiTi saxiT gaformeba aucilebelia. bulgareTis 
kanonmdeblobis Tanaxmad, misi gamoqveyneba miRebul gadawyvetilebasTan erTad 
xdeba. bulgareTis sakonstitucio sasamarTlos Camoyalibebis pirvel wlebSi 
sakonstitucio sasamarTlos mosamarTle TiTqmis yvela saqmeze gansakuTrebuli 
azriT gamodioda, rac bunebriv movlenad miaCndaT. Teoriulad es gamarTlebulia 
– urTierTsapirispiro azrebi nayofier niadags qmnis doqtrinuli xasiaTis deba-
tebisTvis da garkveulwilad amdidrebs kidec sakonstitucio samarTlis Teorias. 
samwuxarod, bulgareTSi arsebuli viTareba dadebiTi mimarTulebiT ar viTardeba 
da gansakuTrebuli azri praqtikul sazogadoebriv mizans ver aRwevs. 

nawilobriv, gansakuTrebuli azri, profesor Jivko stalevis (bulgareTis 
sakonstitucio sasamarTlos yofili Tavmjdomare) azriT, arakoreqtuli da miuRe-
beli saxiT formulirdeba. ukve fexmokidebuli praqtika uCvenebs, rom faqtobri-
vad gansakuTrebuli azri konkretul saqmeze umravlesobis TvalsazrisTan dakav-
Sirebul diskusias warmoadgens, rasac sakonstitucio sasamarTloSi Setanili 
sasarCelo moTxovnis pasuxis gacemis SemuSavebisken ar mivyavarT. upriani iqneboda 
gansakuTrebuli azris imgvarad formulireba, rom igi warmodgenili yofiliyo 
saqmeze dadgenilebis saxiT, rasac misi avtori gamoitanda, Tuki igi erTaderTi 
mosamarTlis saxiT ganixilavda mocemul saqmes. umravlesobis azrTan gamarTuli 
polemika zians ayenebs sakonstitucio sasamarTlos prestiJs da mis avtoritets. 
amitomac kargi iqneba, Tuki amis Tavidan acileba moxdeba. xandaxan, mediis dam-
saxurebiT, sazogadoeba interesdeba gansakuTrebuli azriT da ara im gadawyveti-
lebebiT, romlebic umravlesobis mier miiReba da savaldebuloa nebismieri saxel-
mwifo organosTvis, iuridiuli pirisa Tu ubralo moqalaqisTvis. SesaZlebelia, 
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dadga dro, rodesac safrangeTisa Tu italiis sakonstitucio sasamarTlos praq-
tika ukeT SeviswavloT. am qveynebSi sakonstitucio sasamarTlos mosamarTleebi 
gansakuTrebuli azris sajaro gamoTqmis SesaZleblobas moklebulni arian. Tumca 
am etapze bulgareTSi ar arsebobs Sesabamisi politikuri Tu samarTlebrivi situa-
cia, rac am problemis gadawyvetis SesaZleblobas kanonis miRebis doneze Seqmnida.

sakonstitucio sasamarTlo erTxmaSi unda saubrobdes. rodesac gadawyvetilebis 
miReba minimaluri umravlesobis mier xdeba Svidi xmiT xuTis winaaRmdeg, aSkaraa, 
rom am an msgavs SemTxvevebSi iryeva sasamarTlos prestiJi da klebulobs mis mier 
gamotanili dadgenilebebis avtoriteti, rac arasasurvelia, vinaidan es akninebs 
sakonstitucio marTlmsajulebis mniSvnelobas da rols.
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sakonstitucio sasamarTlos 
mosamarTlis gansakuTrebuli 
azri – misi damoukideblobis  
erT-erTi garantia1

elena safaleru

moldovis respublikis sakonstitucio sasamarTlos mosamarTle.

gansaxilvelad SemoTavazebuli Tema metad aqtualuria, sakamaToa da did interes-
sac iwvevs. 

imis gaTvaliswinebiT, rom moldovis respublikis sakonstitucio sasamarTlo 
respublikis saerTo sasamarTloebis sistemaSi ar Sedis (muxli 134) da, konstitu-
ciis Tanaxmad, igi sakonstitucio iurisdiqciis erTaderT organos warmoadgens, Cems 
gamosvlaSi, ZiriTadad, sakonstitucio sasamarTloebis mosamarTleebis gansxvavebu-
li/gansakuTrebuli azris rolsa da adgilze visaubreb.

mosamarTlis gansakuTrebuli/gansxvavebuli azris instituti samarTlis Tavise-
buri institutia. gansxvavebuli azris arseboba samarTlis ganmartebisas Tval-
naTliv adasturebs azrTa sxvaobas mosamarTleTa Soris da udavod warmoadgens 
sakonstitucio sasamarTlos mosamarTleTa damoukideblobis, Tavisuflebisa da 
pasuxismgeblobis garants.

mosamarTleTa gansakuTrebuli azri dakanonebuli an aRiarebulia bevr im qveya-
naSi, Tu qveynebis umravlesobaSi ara, sadac sakonstitucio marTlmsajuleba arse-
bobs. aRniSnuli miTiTeba aseve gamomdinareobs adamianis uflebebisa da ZiriTadi 
Tavisuflebebis konvenciis me-2 nawilis 45-e muxlidan, romlis mixedviTac, Tuki 

1 moxseneba momzadda moldovis respublikis sakonstitucio sasamarTlos mosamarTlis elena safalerus mier 
saqarTvelos sakonstitucio sasamarTlos mier organizebuli Savi zRvis regionuli konferenciisTvis, ro-
melic Catarda evropis sabWos veneciis komisiasa da germaniis teqnikuri TanamSromlobis sazogadoebasTan 
TanamSromlobiT saqarTveloSi, qalaq baTumSi, 2010 wlis 17-18 seqtembers.
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dadgenileba/gadawyvetileba mTlianobaSi an nawilobriv ar gamoxatavs mosamarT-
leTa erTian mosazrebas, maSin nebismier mosamarTles ufleba aqvs, Camoayalibos 
gansxvavebuli azri.

zogan gansakuTrebul/gansxvavebul azrs sasamarTlos gadawyvetilebasTan erTad 
aqveyneben, zogan ki is personaluri reziumes saxiT ibeWdeba, romelic Tan erTvis 
gadawyvetilebis samotivacio nawils. Tumca arsebobs civilizebuli qveynebic, sa-
dac aseTi sajaro instituti saerTod ar arsebobs.

es nawilobriv aixsneba jer kidev arsebuli SiSiT, rom mosamarTlis mier sajarod 
gamoTqmulma gansxvavebulma mosazrebam SesaZloa am instanciis gadawyvetilebis av-
toriteti Selaxos, gaamJRavnos saTaTbiro oTaxis saidumlo da kenWisyris Sedege-
bic. amasTan, Tqveni yuradReba minda mivapyro gansakuTrebuli azris, rogorc aseTis, 
mimarT arsebul frTxil damokidebulebas, ramdenadac, zogierTi mecnieris azriT, 
es Zirs uTxris mosamarTleebis solidarulobaze arsebul warmodgenas. Sesabamisad, 
gansxvavebuli azri iSviaTad unda gamoiTqmebodes. magram, Tu mosamarTle mainc 
Camoayalibebs mas, am SemTxvevaSi is warmodgenili unda iqnes rogorc misi sakuTari 
mosazreba da ara rogorc konsolidirebuli umciresobis pozicia. aq iRebs saTaves 
erToblivi mosazrebebis miuRebloba. rodesac sakonstitucio sasamarTlos gadawy-
vetilebas Tan axlavs romelime mosamarTlis gansakuTrebuli azri, Cven varaudis 
doneze unda gadavwyvitoT, dauWires mxari mas kolegebma, Tu man damoukideblad 
miiRo gadawyvetileba. aSkaraa, rom gansakuTrebuli azri mosamarTlis pirad saqmed 
miiCneva. igi ar aRiqmeba doqtrinis formirebisaTvis saWiro avtoritetul wyarod, 
romelsac samomavlod sasamarTlo praqtikaze gavlenis moxdena SeeZleba.

Cveni warmodgeniT, sakonstitucio sasamarTlos gadawyvetilebis avtoriteti 
srulebiT ar efuZneba gadawyvetilebis `momxre“ Tu `mowinaaRmdege“ mosamarTleTa 
raodenobas. gadawyvetilebis mniSvneloba fasdeba sul sxva safuZvlebiT. maT Sori-
saa: sakuTriv gadawyvetilebis xarisxi, misi argumentirebuloba, damajerebloba, 
samarTlianoba da mzaoba imisTvis, rom is miRebul iqnes farTo masebisa da iuris-
tebis mier da a.S. cxadia, rom ama Tu im gadawyvetilebis sasargeblod arsebul 
argumentebs gansxvavebuli mniSvneloba aqvs.

gansxvavebuli azris institutis arseboba Tu ararseboba mniSvnelovanwilad sa-
marTlebrivi tradiciis SedegebiTaa ganpirobebuli, rac, Cveni azriT, mosamarTlis 
mocemuli uflebis gafarToebas isaxavs miznad.

sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri warmoadgens saq-
mis ganxilvaSi monawile mosamarTlis mier sakuTari mosazrebis (samarTlebrivi 
poziciis) sajaro gamoxatvas. es mosazreba gansxvavdeba sakonstitucio sasamarTlos 
mier plenarul sxdomebze ganxilul saqmeze miRebuli saboloo gadawyvetilebisgan. 
umciresobis uflebaa, gamoTqvas gansxvavebuli Tvalsazrisi, SemogvTavazos sxva ga-
dawyvetileba. is, rom sakonstitucio sasamarTlos mosamarTleebi kamaToben saqmis 
gadawyvetasTan dakavSirebiT da uTanxmoeba mosdiT, TavisTavad, asaxavs sakonsti-
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tucio marTlmsajulebis bunebas. isini mxolod da mxolod samarTlebriv sakiTxebs 
wyveten. sxva sasamarTloebisgan gansxvavebiT, romlebic standartul situaciebSi 
valdebuli arian, kanonmdeblis mier Seqmnili kanonis normebi gamoiyenon, sakonsti-
tucio sasamarTlo Tavad afasebs kanonis sadavo normas ufro maRali kriteriumiT 
– Seesabameba Tu ara is konstituciis normas da amisTvis principul Sexedulebebs 
iyenebs. sasamarTlo moqmedebs iuridiuli uflebebis Sesaxeb subieqturi SefasebiT, 
e.w. savaldebulo/`preskriptiul“ msjelobaTa sferoSi, romeliic garkveul prin-
cipebs, normebsa da faseulobebs eyrdnoba. es arTulebs da zRudavs moZiebasa da 
dasabuTebas argumentebisa, romlebic sasamarTlos mier miRebul gadawyvetilebas 
gaamarTlebda da mas damajereblad da avtoritetulad aqcevda.

gansakuTrebuli azris ufleba mosamarTleebis reputaciis dacvac aris – Zlieri 
profesionaluri stimuli, fsiqologiuri garantia, romelic piradi Tavisuflebisa 
da damoukideblobis, sakuTari gadawyvetilebis Rirebulebisa da sakuTar arCe-
vanze pasuxismgeblobis SegrZnebas iZleva.

aSkaraa, rom sakuTari azris gamoxatva da misi dacva emociurad da fsiqolo-
giurad rTul misias warmoadgens, romelsac yovelTvis axlavs seriozuli Sida 
konfliqti. sakmaod rTuli saqmea, moerio eWvebs, roca umciresobaSi aRmoCndebi 
umaRlesi kvalifikaciis mqone kolegebs Soris.

ra Tqma unda, gansakuTrebuli azri mosamarTlis poziciis ukiduresi variantia, 
rodesac gadawyvetilebis fasi aSkarad maRalia, rodesac SeuZlebelia Sida kom-
promisi, xolo rwmena sasamarTlos SecdomaSi maqsimaluria, radganac saqme iseT 
principebsa da Rirebulebebs exeba, romlebic aqtiur verbalur mxardaWeras moi-
Txovs da, saerTodac, sxva gamosavali ar arsebobs. Tumca, Tuki sasamarTlos pozi-
cias myari dasabuTeba aqvs, gansakuTrebuli azri kidev ufro amyarebs mas – amiT 
xdeba imis demonstrireba, rom sasamarTlom sadavo sakiTxebisa da eWvebis mTeli 
speqtri gaiTvaliswina da Seafasa.

gansakuTrebul azrSi SeiZleba aseve dasabuTebuli iyos gadawyvetilebis alter-
natiuli, Tumca marTebuli da misaRebi variantic. mosamarTleebi gansakuTrebuli 
azriT TavianT kolegebTanac apelireben. sasamarTlos saboloo gadawyvetilebis 
miuxedavad, gamoricxuli ar aris misi gadaxedvis SesaZlebloba axali pirobebisa da 
garemoebebis arsebobis SemTxvevaSi an mosamarTlis poziciis gaTvaliswineba axal 
saqmeebSi. sakonstitucio sasamarTlos praqtikaSi amgvari magaliTebi arsebobda, 
iseve, rogorc iyo SemTxvevebi, roca mosamarTlis mier Camoyalibebul gansxvave-
bul azrs kanonmdeblis poziciac emTxveoda da sasamarTlos mier konstituciurad 
aRiarebuli sadavo norma Secvlila.

rogorc zemoT aRvniSneT, ufleba gansakuTrebuli azris Camoyalibebaze sakmaod 
sadavo sakiTxia.

mTavari problemaa, Tu ramdenad farTo wrisTvis unda iyos xelmisawvdomi mosa-
marTlis gansxvavebuli azri.
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 gansxvavebuli azris institutis Sesaxeb Seqmnili samecniero naSromebis zogier-
Ti avtori oTx variantze (modelze) saubrobs: sruli daxurulobis (saidumloobis), 
ganusazRvrelobis, nawilobrivi xelmisawvdomobisa da sruli sajaroobis.

yvelaze liberaluri – sruli (sayovelTao) sajaroobis varianti mxolod sakon
stitucio saqmiswarmoebis praqtikaSi ganxorcielda.

eWvs gareSea, rom mosamarTleebis mier gansakuTrebuli azris sajarod gamoTqmis 
ufleba pirdapir kavSirSia adamianis ZiriTad uflebebTan, kerZod, sityvisa da 
azris TavisuflebasTan da imasTan, rom dauSvebelia adamianis iZuleba, uari Tqvas 
sakuTari azrisa Tu Sexedulebis gamoTqmaze. sasamarTlo praqtikaSi aRniSnuli 
Tavisuflebebi gansakuTrebul Rirebulebas iZens, rameTu marTlmsajuleba sin-
dissa da gonierebas, mosamarTlis pirad, damoukidebel Sefasebas, Sinagan rwmenasa 
da samarTlianobis udrek, mkacrad gansazRvrul grZnobas efuZneba. nebismier gare 
zegavlenas avtoritetisadmi Tu umravlesobis azrisadmi brma rwmenas, konformizms 
mivyavarT Tavisuflebisa da damoukideblobis dakargvisken, iseve, rogorc es xdeba 
yoveldRiur cxovrebaSi.

adamianis uflebebisa da ZiriTadi Tavisuflebebis konvenciis normebze (me-10 
muxli, me-2 nawili) da sxvadasxva saxelmwifos konstituciebSi mocemul analogiur 
normebze dayrdnobiT, aucilebelia mosamarTlis mier sakuTari gansakuTrebuli 
azris gamoqveynebisa da gavrcelebis uflebis ganxorcielebis sazRvrebis dadgena. 
Cveni azriT, am sazRvrebis Zieba saWiroa, vinaidan gansxvavebuli azris gavrce-
lebis uflebis ganxorcielebisas aucilebelia iseTi sazogadoebrivi interesis 
gaTvaliswineba, rogoricaa `avtoritetis uzrunvelyofa da marTlmsajulebis miu-
kerZoebloba“.

`demokratiul sazogadoebaSi saWiro... SezRudvebis“ gaTvaliswinebiT, ar SeiZle-
ba gansakuTrebuli azris gamoyeneba politikuri datvirTvis mqone gancxadebebis 
gasakeTeblad, vinaidan sakonstitucio sasamarTlos mosamarTle, kanonis impera-
tiuli moTxovnebis ZaliT, apolitikuri unda iyos. 

unda gaviTvaliswinoT, rom mosamarTlis mier gansakuTrebuli azris gamoTqmi-
sa da gavrcelebis uflebis ganxorcielebis zRvari dakavSirebulia da gamomdina-
reobs `konfidencialurad miRebuli informaciis gavrcelebis Tavidan acilebis“ 
saWiroebidanac.

dauSvebelia gansakuTrebuli azris meSveobiT informaciis gavrceleba imis Tao-
baze, Tu ra xdeboda saTaTbiro oTaxSi, ra pozicia gamoxata ama Tu im mosamarTlem. 
es informacia konfidencialuria da masze vrceldeba samsaxurebrivi saidumloebis 
samarTlebrivi reJimi.

umetesi saxelmwifoebis sakonstitucio sasamarTloTa mowyobisa da saqmianobis 
Sesaxeb arsebul kanonebSi mosamarTleTa mier gansakuTrebuli azris gamoxatvis 
ufleba reglamentirebulia.



136

elena safaleru

moldovis respublikis sakonstitucio sasamarTlos mosamarTlesac aqvs gansxva-
vebuli azris Camoyalibebis ufleba.

ase magaliTad, `sakonstitucio iurisdiqciis Sesaxeb“ kanonis 67-e muxlis Tanax-
mad, sakonstitucio sasamarTlos mosamarTles, romelic miRebul dadgenilebas da 
daskvnas ar eTanxmeba, ufleba aqvs, werilobiT gamoxatos Tavisi gansakuTrebuli 
azri. mosamarTlis gansakuTrebuli azri, misi moTxovnisamebr, Tan daerTvis miRe-
bul aqts (dadgenilebas an daskvnas).

aRniSnuli normis Sinaarsidan gamomdinare, sasamarTlos kavSiri ara aqvs mosa-
marTlis mier sakuTari gansakuTrebuli azris wardgenasTan gadawyvetilebis gamo-
qveynebisas, radganac `sakonstitucio sasamarTlos Sesaxeb“ kanonis 26-e da 27-e 
muxlebis mixedviT, sasamarTlo valdebulia, miRebuli gadawyvetilebebi, maTi 
miRebidan 10 dRis ganmavlobaSi, `oficialur monitoringSi“ gamoaqveynos. mosa-
marTlis gansakuTrebuli azri Tan erTvis miRebul aqts misi moTxovniT.

Tumca moldovis respublikis sakonstitucio sasamarTlos praqtikidan gamomdi-
nare, mosamarTleebis gansakuTrebuli azri sakonstitucio sasamarTlos gadawyve-
tilebebTan (dadgenileba da daskvna) erTad qveyndeba.

piradi azris sajarod gamoTqma valdebulebas ar warmoadgens. es aris mosamarT-
lis ufleba, romliTac umciresobaSi aRmoCenili mosamarTleebi yovelTvis rodi 
sargebloben. 1995 wlidan 2010 wlamde moldovis respublikis sakonstitucio sasa-
marTlos mosamarTleebma 68-jer gamoTqves gansakuTrebuli azri, romelTagan 46 
exeboda dadgenilebebs, 10 daskvnebs, 12 ki gadawyvetilebebs. 

am monacemebidan irkveva, rom sakonstitucio sasamarTlos mosamarTleebi gan-
sakuTrebul azrs maSinac ki gamoTqvamen, rodesac ar eTanxmebian sasamarTlos 
ganCinebebs. Tumca `sakanostitucio iurisdiqciis Sesaxeb“ moldovis respublikis 
kanonis 67-e muxli iTvaliswinebs, rom mosamarTle uflebamosilia, gamoxatos gan-
sakuTrebuli azri gadawyvetilebasa da daskvnaze mxolod im SemTxvevaSi, Tuki ar 
eTanxmeba mas.

es sakiTxi sakamaToa. Cveni TvalsazrisiT, es kanonmdeblobis xarvezia, vinaidan 
sakonstitucio sasamarTlos praqtikaSi ama Tu im mimarTvis arsebiTad gansaxil-
velad miRebaze uaris Tqmisas sasamarTlos gamoaqvs motivirebuli ganCineba, rac 
aseve warmoadgens sakonstitucio sasamarTlos aqts, romelsac uTanxmoebis aranak-
lebi potenciali gaaCnia.

daskvnis saxiT minda aRvniSno, rom, Cveni azriT, gansxvavebuli azris Camoyalibe-
bis ufleba mosamarTlis figuris individualizebas axdens, warmoaCens mas konsti-
tuciuri iurisdiqciis organos pasuxismgebel subieqtad, mis pirad gadawyvetile-
bas zogadi mniSvnelobis mqone azrs aniWebs da mosamarTleTa umravlesobis Tanabar 
uflebebs sZens. ar SeiZleba mosamarTlis gansxvavebuli azris daknineba.
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gansxvavebuli da Tanmxvedri 
azrebis mniSvneloba TurqeTis 
sasamarTlo praqtikaSi1

alfaslan alTan

samarTlis doqtori,  

TurqeTis sakonstitucio sasamarTlos wevri.

komitetsa Tu jgufSi mimdinare diskusiebis dros konkretuli gadawyvetilebis 
misaRebad konsensusi da erTsulovneba yovelTvis ar miiRweva. gansxvavebuli mo-
sazrebebis gaTvaliswineba erT-erTi umniSvnelovanesi praqtikaa gadawyvetilebis 
miRebis procesSi da, sazogadad, is xels uwyobs demokratiuli xasiaTis SeTanxmebis 
miRwevas.

roca am sakiTxs samarTlis kuTxiT ganvixilavT, Cven gansxvavebuli da Tanmxve-
dri azrebis koncefcias vawydebiT. gansxvavebuli da Tanmxvedri azrebis koncefcia 
SeiZleba mokled davaxasiaToT rogorc demokratiuli meqanizmi, romelic kenWisy-
risas umciresobaSi aRmoCenili mokamaTeebis ideebsa da azrebs asaxavs.

zogierTi iuristi amtkicebs, rom sasamarTlos gadawyvetileba ar unda iTva-
liswinebdes gansxvavebul an umciresobaTa xmebs. gamoTqmulia mosazreba, rom 
gadawyvetilebaSi ar unda Sediodes umciresobaTa azrebi, isini ar unda ibeW-
debodes da arc unda cxaddebodes imis gamo, rom maTi gamoqveyneba sasamarTlo 
sistemisadmi ndobaze moqmedebs, rom isini negatiur zegavlenas axdenen sasa-
marTlo gadawyvetilebebze da ar Seesabamebian sasamarTlos uzenaesobas2. am 
Tvalsazrisis mixedviT, gansxvavebuli xma SeiZleba umravlesobis xmad iqces, 
roca romelime palatis an kolegiis Semadgenloba gamoicvleba. da Tu es mcire 

1 moxseneba momzadda saqarTvelos sakonstitucio sasamarTlos mier organizebuli Savi zRvis regionuli kon-
ferenciisTvis Temaze: gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba sasamarTlo meTvalyureobis 
ganviTarebisTvis. konferencia Catarda evropis sabWos veneciis komisiasa da germaniis teqnikuri TanamSrom-
lobis sazogadoebasTan TanamSromlobiT saqarTveloSi, qalaq baTumSi, 2010 wlis 17-18 seqtembers.
2 muhameT ozekesi, Muhammet ÖZEKES, The Right to Public Hearing in Civil Procedural Law, Yetkin Publishing, 2003, p. 181. 
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periodSi moxdeba, arsebobs imis albaToba, rom sakonstitucio sasamarTlos 
mniSvnelovan gadawyvetilebebze diskusiebi Seamcirebs sakonstitucio sasamarT-
los sandoobas.

miuxedavad am negatiuri Sexedulebebisa, arsebobs sxva poziciac gansxvavebul 
azrTan dakavSirebiT. am poziciis Tanaxmad, Tu palatis an kolegiis yvela wevri ar 
iziarebs erTsa da imave mosazrebas, maSin gansxvavebuli azri Setanil unda iqnes 
gadawyvetilebaSi3. es meore midgoma gaziarebulia da miRebulia rogorc sasamarT-
lo gadawyvetilebebis saerTo da gavrcelebuli praqtika.

advili SesamCnevia, rom komitetebisa da jgufebis garkveuli gadawyvetilebebi 
erTsa da imave sakiTxze droTa ganmavlobaSi icvleba. Sesabamisad, ar aris gamo-
ricxuli, rom umciresobaTa azrebi umravlesobis mosazrebebad iqces. miuxedavad 
imisa, rom msgavsi situacia erTi SexedviT SeiZleba ise Sefasdes, TiTqos adgili 
aqvs instituciur Seusabamobas an dapirispirebas, realurad es miniSnebaa gansxvave-
buli Tu Tanmxvedri azrebis instituciur transformaciasa da ganviTarebaSi Seta-
nil wvlilze4.

cnobilia, rom adamianis bunebisTvis ucxoa is faqti, rom demokratiul sazo-
gadoebaSi azris gamoxatva zogjer garkveul Sablonebamdea dayvanili. gansxvave-
buli xma, rogorc proceduruli sakiTxi da demokratiuli koncefcia, romelic im 
pirTa gadawyvetilebis Rirebulebas asaxavs, romlebic umciresobaSi aRmoCndnen 
kenWisyrisas, mxolod gamoxatvis Tavisuflebis formas ki ar warmoadgens, aramed 
is xels uwyobs sasamarTlos saTanado muSaobasac. am TvalsazrisiT gansxvavebul 
azrs gansakuTrebuli mniSvneloba aqvs nebismieri sasamarTlos gadawyvetilebis 
formirebisas. Cveulebriv, sasamarTlo umravlesobiT iRebs gadawyvetilebas. roca 
gansxvavebuli azri da misi motivireba gadawyvetilebaSia CarTuli, sagani Rrmad 
unda iyos Seswavlili da ganxiluli gansxvavebul azrTan damokidebulebaSi. man 
SesaZloa momavalSi didi zegavlena iqonios gadawyvetilebasTan dakavSirebiT ga-
marTul diskusiebsa da Sefasebaze.

gansxvavebuli da Tanmxvedri azris koncefciebs, romlebic didi politikuri da 
samarTlebrivi mniSvnelobisaa, mxolod umravlesobiT miRebuli gadawyvetilebis 
da gadawyvetilebis dasabuTebisTvis aqvT azri. sakonstitucio sasamarTlos mier 
erTsulovnad miRebuli gadawyvetilebisgan gansxvavebiT, umravlesobiT miRebuli 
gadawyvetilebis Sedegis zemoqmedeba SeiZleba mravalgvar interpretirebas daeq-
vemdebaros, gamomdinare gansxvavebuli xmebis raodenobisa da mizezebisgan. gansxva-
vebuli xma gansxvavebul Tvalsazrisebs wamoswevs im saqmeebSi, romlebSic SeTanxme-
bis miRweva SeuZlebelia da romlebic ganxilvas saWiroeben.

3 mustafa goniuli, Mustafa GÖNÜL, Dissenting Opinion on Turkish Constitutional Justice, Public Administration Digest, Volume 28, 
June 1995, No.2, p.11.
4 mustafa goniuli, zemoT naxsenebi statia, gv. 11.
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gansxvavebuli azrebis wyalobiT, SeiZleba samecniero diskusiebis gamarTva samo-
mavlod. SesaZlebelia agreTve, rom gansxvavebuli gadawyvetileba iqnes miRebuli 
im saganze kamaTisa da diskusiis Semdeg, romelzec yuradReba gamaxvilda gansxva-
vebul azrSi da gadawyvetilebaSi. ueWvelia, rom aseT Sedegebs gansakuTrebuli 
mniSvneloba aqvs samarTlis dinamikasa da ganviTarebaSi.

vinaidan sasamarTlos kolegiis TiToeulma wevrma saqmis sruli Sefaseba unda 
gaakeTos, sakonstitucio sasamarTlos gadawyvetilebaSi misi yoveli wevris Sefa-
seba Sedis5. gansxvavebuli mosazrebebis mqone mosamarTleTa Tvalsazrisi asaxulia 
gansxavavebul azrSi6. amitom SegviZlia davaskvnaT, rom gadawyetileba unda Seica-
vdes gansxvavebul azrs.

minda visaubro TurqeTis sakonstitucio sasamarTlos gadawyvetilebebze Camoya-
libebuli gansxvavebuli azrebis samarTlebriv safuZvlebze.

upirveles yovlisa, unda aRiniSnos, rom gansxvavebuli xmebi proceduruli saki-
Txia. amis safuZvels kanonmdeblobis normebi iZleva7. TurqeTis sakonstitucio 
samarTalwarmoebaSi gansxvavebuli azris pozitiuri samarTlebrivi safuZvelia 
`sakonstitucio sasamarTlos saqmianobis organizebisa da procedurebis Sesaxeb“ 
π2949 kanonis 53-e muxli. muxlSi mocemuli wesis Tanaxmad, `sakonstitucio sasa-
marTlos gadawyvetilebebi iwereba maT dasabuTebasTan erTad. gadawyvetilebebs 
xels aweren prezidenti da is wevrebi, romlebic monawileoben saqmis warmoebasa da 
ganxilvaSi. mosamarTleebi, romlebic ar eTanxmebian gadawyvetilebas, axsna-ganmar-
tebas gadmoscemen gadawyvetilebaSi. gadawyvetilebebis Sesaxeb Setyobineba egzav-
nebaT dainteresebul pirebs“.

meore mxriv, sakonstitucio sasamarTlos reglamentis me-12 muxlis pirveli 
punqti iTvaliswinebs, rom `mosamarTleebi, romlebic monawileoben gadawyvetile-
bis miRebaSi, mosamarTleebi, romlebic umciresobaSi arian, da gadawyvetilebis mo-
kle Sinaarsi aRiniSneba oqmebSi“. me-5 punqtSi, π2949 kanonis 53-e muxlis msgavsad, 
naTqvamia, rom `mosamarTleebi, romlebic umciresobaSi aRmoCndebian, miuTiTeben 
maTi mosazrebis safuZvels gansxvavebul azrSi, romlis Camoyalibeba maT SeuZliaT 
erTad an damoukideblad, erTi Tvis ganmavlobaSi im dRidan, roca gadawyvetilebis 
proeqti dRis wesrigSi Seva“. gadawyvetilebis da dasabuTebis Camosayalibeblad 
kanonmdebloba erT Tves gamohyofs, radgan adre maTi miReba xSirad gviandeboda.

iyo iseTi SemTxvevebic, roca gansxvavebuli azri TurqeTis sakonstitucio sasa-
marTlos gadawyvetilebaze ramdenime saqmeSi mogvianebiT umravlesobis mier iqna 

5 muhameT ozekesi, Muhammet ÖZEKES, The Right to Public Hearing in Civil Procedural Law and Some Current Issiusel, Directrote of 
Global Law Education Programs (IGUL), Edition No:4, Nergiz Publishing, Ankara 2004, sh.267.
6 Mustafa ALP, So-called (Observable) Reasoning in Court Decisions from Point of Constitutional Court, Prof Dr. Tevfik Birsel’e Armağan, 
İzmir 2001, sh.241.
7 mustafa goniuli, zemoT naxsenebi statia, gv. 15.
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miRebuli da am gziT umravlesobis azrad Camoyalibda. Tuki zogadad mivudgebiT 
sakiTxs, SeiZleba ganvacxadoT, rom azrTa cvlilebebi da mosazrebaTa mravalferov-
neba ufro xSirad gvxvdeba im gadawyvetilebebTan dakavSirebiT, romlebic ZiriTad 
uflebebsa da sayovelTao standartebs exeba TurqeTis sakonstitucio sasamarT-
los WrilSi. axla Sevexebi ramdenime gansxvavebul azrs TurqeTis sakonstitucio 
sasamarTlos gadawyvetilebebze. mogvianebiT es gansxvavebuli azrebi gaziarebul 
iqna mosamarTleTa umravlesobis mier da isini umravlesobaTa mosazrebebad iqca.

gadawyvetilebebi politikuri partiebis gafrTxilebis Sesaxeb

2000 wlis dasawyisisTvis sakonstitucio sasamarTlos wevrebs gansxvavebuli mo-
sazrebebi hqondaT politikuri partiebis daSlis Sesaxeb, rac aisaxa kidec gadawy-
vetilebebze Camoyalibebul gansxvavebul azrebSi.

2001 wels TurqeTis konstituciis 68-e da 69-e muxlebi Seicvala da axali muxle-
biT ganisazRvra politikur partiaTa daarsebis, maTi saqmianobisa da daSlis wese-
bi. es normebi SeiZleba demokratiul socialur saxelmwifoSi gamoyenebad wesebad 
miviCnioT. axali normebis Tanaxmad, politikuri partia SeiZleba daiSalos, Tuki 
misi Sinaganawesi da programa winaaRmdegobaSi modis konstituciis 68-e muxlis 
me-4 punqtTan, Tu is iseT saqmianobas eweva, romelic arRvevs amave muxlis normebs, 
iRebs dafinansebas sazRvargareTis qveynebidan, saerTaSoriso institutebisgan, fi-
zikuri da korporatiuli pirebisgan.

politikuri partiebis Sesaxeb kanonis 104-e muxli adgens, rom Tuki politikuri 
partiis saqmianoba ewinaaRmdegeba kanons partiebis Sesaxeb, partia iRebs gafrTxi-
lebas sakonstitucio sasamarTlosgan. amis Semdeg, Tu partia eqvsi Tvis vadaSi 
konfliqts ar moagvarebs, sakonstitucio sasamarTlo saqmes aRZravs partiis wi-
naaRmdeg, misi daSlis mizniT.

mosamarTleebma, romlebmac gansxvavebuli azrebi Camoayalibes politikuri par-
tiebis gafrTxilebasTan dakavSirebiT miRebul gadawyvetilebebze, aRniSnes, rom 
konstitucia ar Seicavda iseT normas, romelic moiTxovda politikuri partiis 
daSlas, 104-e muxlis moTxovnebis darRvevis mizeziT. vinaidan konstitucia ar 
Seicavda mkafio normas politikuri partiis daSlis Sesaxeb, dauSvebelia misi daS-
la im mizezebiT, romlebsac kanoni iTvaliswinebs.

eWvgareSea, rom kanonmdebels SeuZlia, daSlis nacvlad, axali sanqciis daweseba 
politikuri partiisTvis.
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gansxvavebul azrebSi gadmocemuli mosazrebebis Sesaxeb intensiuri diskusiebi 
gaimarTa. Sedegad, kanonmdeblebma 104-e muxli 2003 wels Secvales. axali normebis 
Tanaxmad, politikur partias, romelic ar gaiTvaliswinebs sakonstitucio sasa-
marTlos gafrTxilebas, Seuwydeba saxelmwifo dafinanseba, magram is aRar daiS-
leba.

amgvarad, naTelia, rom mosamarTleTa mier gamoTqmulma gansxvavebulma azrebma 
kanonmdeblebi aiZula, SeecvalaT norma politikuri partiis gauqmebis Sesaxeb. es 
erT-erTi mniSvnelovania Sedegia, rac gansxvavebul azrs mohyva partiebisTvis.

uZravi qonebis saijaro Tanxebis yovelwliuri mateba 

2000 wels kanonSi uZravi qonebis ijaris Sesaxeb Sevida droebiTi muxli, romlis 
Tanaxmad, uZravi qonebis saijaro Tanxa ar unda gazrdiliyo 25%-ze metad 2000 
wlis ganmavlobaSi da 10%-ze metad momdevno, 2001 wels.

adgilobrivma sasamarTlom sakonstitucio sasamarTlos mimarTa droebiTi 
muxlidan frazis `25%-ze metad 2000 wlis ganmavlobaSi“ amoRebis TxovniT. adgi-
lobrivi sasamarTlo amtkicebda, rom uZravi qonebis saijaro Tanxis maqsimaluri 
zRvris dadgena sakanonmdeblo normiT ar Seesabameboda socialuri saxelmwifos 
principebs, rodesac kanonis uzenaesoba batonobda. adgilobrivma sasamarTlom aR-
niSna agreTve, rom mas negatiuri Sedegebi hqonda uZravi qonebis mflobelebTan 
mimarTebaSi. unda aRiniSnos, rom is wlebi inflaciis maRali maCvenebliT xasiaT-
deboda TurqeTSi.

sakonstitucio sasamarTlom ver daadgina, rom xsenebuli muxli konstitucias 
ar Seesabameboda. sasamarTlos azriT, uZravi qonebis saijaro Tanxebi sul izrde-
boda da uaryofiT gavlenas axdenda socialur da ekonomikur cxovrebaze. axlad 
Semotanili muxlis mizani iyo mflobelsa da moijares Soris ekonomikuri balansis 
uzrunvelyofa. uZravi qonebis ijara mxolod valdebulebiT samarTalTan ki ar 
aris dakavSirebuli, is kavSirSia sajaro samarTalTanac. Tu saxelmwifo raime zo-
mas gaatarebs uZravi qonebis simciris mizeziT, saijaro Tanxebi mudmivad da mniS-
vnelovnad gaizrdeba. vinaidan ijara socialuri sakiTxia, saxelmwifom SeiZleba 
daadginos misi zRvruli odenoba. amgvarad, sakonstitucio sasamarTlom ar daak-
mayofila sarCeli da daadgina, rom droebiTi muxli ar ewinaaRmdegeboda konsti-
tucias.

gansxvavebul azrSi aRniSnulia, rom xelSekrulebis gaformebisa da kerZo bizne-
sis warmoebis Tavisufleba konstituciis 48-e muxlSia formulirebuli da is ada-
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mianis erT-erT uflebad miiCneva ZiriTad uflebebsa da Tavisuflebebs Soris. amas 
garda, konstituciis 35-e muxli iTvaliswinebs, rom yvelas aqvs qonebis flobisa da 
memkvidreobis miRebis ufleba. miuxedavad am normebisa, dauSvebelia maqsimaluri 
zRvris daweseba droebiTi muxliT. es muxli ar emsaxureba sazogadoebriv inte-
ress, radgan qonebis mflobelebis sawinaaRmdegod da damqiravebelTa sasargeblod 
muSaobs. ase rom, SeiZleba vaRiaroT, rom droebiTi muxli maregulirebel wess 
Seicavs, rac xelSekrulebis gaformebis Tavisuflebas ewinaaRmdegeba.

erTi wlis Semdeg sasamarTlom ganixila Txovna maqsimaluri odenobis wliuri 
10%-is dadgenis Sesaxeb. amjerad sasamarTlo srulad daeyrdno gansxvavebul azrebs, 
romlebic gadawyvetilebaze Camoyalibda. Tanamedrove demokratiebi is reJimebia, 
romlebSic maqsimalurad aris uzrunvelyofili ZiriTadi uflebebi da Tavisuf-
lebebi. miuRebelia iseTi normebis Semotana kanonmdeblobaSi, romlebic zRuda-
ven ZiriTad uflebebsa da Tavisuflebebs farTo mniSvnelobiT an xelmiuwvdomels 
xdian maT moqalaqeebisTvis. vinaidan es SezRudva Seexo ZiriTadi uflebebis arss, 
is Seusabamo gaxda im moTxovnebTan, romlebsac demokratiuli, socialuri wyoba 
ayenebs. amgvarad, uZravi qonebis saijaro Tanxis SezRudva daSorda sakuTar mizans 
da gagvakeTebina daskvna, rom dairRva samarTliani balansi mflobelsa da moijares 
Soris am ukanasknelis sazianod da im xarisxiT, romelic ver iqneba miCneuli misa-
Rebad da gonivrulad demokratiuli socialuri wyobis konteqstSi. am SemTxvevaSi 
is Seusabamoa demokratiuli socialuri wyobis moTxovnebTan.

amgvarad, am SemTxvevidan Cans, rom sasamarTlos adre miRebul gadawyvetilebaze 
Camoyalibebul gansxvavebul azrSi gamoxatuli ideebi mogvianebiT sasamarTlos 
gadawyvetilebad iqca.

Tu SeviswavliT 2008-dan 2010 wlamde sakonstitucio sasamarTlos mier miRebul 
gadawyvetilebebze gansxvavebuli azrebis raodenobasa da proporciul ganawile-
bas, davinaxavT, rom 403 gadawyvetilebidan 257 erTsulovnad aris miRebuli, xolo 
gansxvavebuli azri erT gadawyvetilebazea gamoTqmuli 146 gadawyvetilebidan. es 
cifrebi gviCvenebs, rom erTsulovneba gadawyvetilebaTa 65%-is SemTxvevaSi ar iqna 
miRweuli. 2008 wlamde sasamarTlos mier erTsulovnad miRebuli gadawyvetilebe-
bis raodenoba naklebia xmaTa umravlesobiT miRebulebze. amas garda, gadawyveti-
lebebis analizi imasac gviCvenebs, rom erTsulovnad miRebuli gadawyvetilebebi 
ar exeba TurqeTis sakonstitucio sasamarTlos praqtikisa da doqtrinis proble-
mur sakiTxebs.

Cemi azriT, im gadawyvetilebaTa simravle, romlebzec gansxvavebuli azrebi ga-
moiTqva, gviCvenebs, rom am saqmeebze farTo da siRrmiseuli kamaTebi gaimarTa 
sasamarTlo sxdomaze.

ufro meti magaliTis motana SeiZleboda TurqeTis sakonstitucio sasamarTlos 
mier miRebul gadawyvetilebebze Camoyalibebul gansxvavebul mosazrebebTan dakav-
SirebiT. miuxedavad imisa, rom maT gamoqveynebaze negatiuri azri arsebobs, imis 
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uaryofa, rom am azrebs pozitiuri gavlena aqvT sakonstitucio marTlmsajule-
baze, SeuZlebelia. Cven xelT gvaqvs konkretuli monacemebi, romlebic miuTiTebs 
gansxvavebuli xmebisa da azrebis mier Setanil wvlilze sakonstitucio marTlmsa-
julebis ganviTarebis saqmeSi TurqeTis sakonstitucio samarTalSi. CemTvis sasixa-
ruloa, rom sakonstitucio marTlmsajulebis ganviTareba mimarTulia kanonis uze-
naesobaze, adamianis uflebebsa da zogadsakacobrio Rirebulebebze damyarebuli 
saxelmwifosaken.
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gansakuTrebuli azris institutis 
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sasamarTlos praqtikaSi1
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azerbaijanis respublikis sakonstitucio sasamarTlos mosamarTle, 

iuridiul mecnierebaTa kandidati, docenti.

sakonstitucio kontrolis sistemaSi gansakuTrebuli azris institutisadmi 
damokidebuleba ormxrivia. pozitiuri midgomis momxreebi amtkiceben, rom gan-
sakuTrebuli azri uzrunvelyofs sakonstitucio sasamarTlos mosamarTleTa 
damoukideblobas da konkretuli saqmis mravalaspeqtian, yovelmxriv ganxilvas. 
gansakuTrebuli azris miRebasTan dakavSirebuli negatiuri midgoma ki imaSi mdgo-
mareobs, rom mTlianobaSi gansakuTrebuli azri Zirs uTxris sakonstitucio sasa-
marTlos mosamarTleTa mier miRebuli gadawyvetilebebis avtoritets da uaryofi-
Tad aisaxeba sakonstitucio kontrolis efeqtianobaze.

gansakuTrebuli azris roli samarTlebriv sistemaSi pirdapir aris damokide-
buli sakonstitucio sasamarTlos gadawyvetilebaTa zegavlenaze mTlianad samarT-
lebriv sistemaze. sakonstitucio sasamarTlos gadawyvetilebebi depersonalizebu-
li, imperatiuli xasiaTisaa da, garkveuli xarisxiT, gavlenas axdens samarTlebriv 
urTierTobebze. sakonstitucio sasamarTlos gadawyvetilebaSi kenWisyris Sedegebi 
ar aisaxeba, vinaidan gadawyvetilebebis gamotana sasamarTlos mTeli Semadgenlo-
bis saxeliT xdeba. sasamarTlos gadawyvetilebisgan gansxvavebiT, romelime mosa-
marTlis gansakuTrebul azrs iuridiuli Zala ar gaaCnia. Tumca mosamarTlis gan-

1 moxseneba momzadda saqarTvelos sakonstitucio sasamarTlos mier organizebuli Savi zRvis regionuli kon-
ferenciisTvis Temaze: gansxvavebuli da Tanmxvedri mosazrebebis mniSvneloba sasamarTlo meTvalyureobis 
ganviTarebisTvis. konferencia Catarda evropis sabWos veneciis komisiasa da germaniis teqnikuri TanamSrom-
lobis sazogadoebasTan TanamSromlobiT saqarTveloSi, qalaq baTumSi, 2010 wlis 17-18 seqtembers.
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sakuTrebuli azri saSualebas iZleva, konkretul saqmes sxva kuTxidan SevxedoT. 
marTalia, mosamarTlis gansakuTrebuli azri saerTo sasamarTloebis gadawyveti-
lebebsa da samarTalaRsrulebis praqtikaSi ar gamoiyeneba, magram igi iribad mainc 
axdens zegavlenas zogadad samarTlebriv sistemaze.

sakonstitucio samarTalSi gansakuTrebuli azris klasificreba saerTo gadawy-
vetilebasTan misi kavSiris gaTvaliswinebiT xdeba. arsebobs gansakuTrebuli azris 
ori saxe:

• mosamarTle, romelic ar eTanxmeba miRebul gadawyvetilebas, gamoTqvams gan-
sakuTrebul azrs Sesabamisi argumentaciis moSveliebiT, specialuri dokumen-
tis formiT;
• mosamarTle, romlis poziciac gadawyvetilebis arsTan dakavSirebiT umra-
vlesobis pozicias Tanxvdeba, gamoTqvams Tavis mosazrebas gadawyvetilebis 
argumentaciasTan dakavSirebiT.

gansakuTrebuli azris sajarod gamoTqma yovelTvis ar aris daSvebuli. magali-
Tad, avstriis, belgiis, irlandiisa da italiis sakonstitucio kontrolis siste-
mebSi gansakuTrebuli azris sajarod gacxadeba ar xdeba. Tumca zogadad evropis 
sakonstitucio sasamarTloebi emxrobian gansakuTrebuli azris instituts da mis 
gamoqveynebas savaldebulos xdian (germania, espaneTi, portugalia, ruseTi, slove-
nia, azerbaijani da a.S.).

azerbaijanis respublikis `sakonstitucio sasamarTlos Sesaxeb“ kanonis (1997 
wlis 21 oqtomberi) 77-e muxlis mixedviT, sakonstitucio sasamarTlos mosamarTles 
mieniWa ufleba, gamoeca gansakuTrebuli azri da Tan daerTo igi sasamarTlos 
ZiriTadi gadawyvetilebisTvis. `sakonstitucio sasamarTlos Sesaxeb“ azerbaijanis 
respublikis axali kanoniT (2003 wlis 23 dekemberi) konkretulad ganisazRvra 
mosamarTlis ganaskuTrebuli azris gamoqveynebis valdebuleba. aRniSnuli kanonis 
64-e muxlSi gaTvaliswinebulia, rom, Tu sakonstitucio sasamarTlos mosamarTle 
ar eTanxmeba sasamarTlos gadawyvetilebis aRwerilobiT-samotivacio an sarezo-
lucio nawils, mas SeuZlia werilobiTi formiT gamoTqvas gansakuTrebuli azri. 
mosamarTlis gansakuTrebuli azri sakonstitucio sasamarTlos gadawyvetilebas-
Tan erTad unda gamoqveyndes. 

amgvarad, SegviZlia davaskvnaT, rom sakonstitucio sasamarTlos mosamarTles 
ufleba aqvs, gamoxatos gansakuTrebuli azri gadawyvetilebis aRwerilobiT da 
samotivacio nawilebTan mimarTebaSi. kanoni mosamarTles ar zRudavs gansakuTre-
buli azris miznebTan mimarTebaSi – anu gansakuTrebuli azri SeiZleba gamoiTqvas 
sakonstitucio sasamarTlos saerTo gadawyvetilebis mxardasaWerad an saerTo 
azrTan uTanxmoebis gamosaxatavad.

gansakuTrebuli azris gamoxatvas yovelTvis axlavs Tan mosamarTleebs Soris 
arsebuli azrTa sxvadasxvaoba. Tumca gansakuTrebulma azrma ar unda daakninos 
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da eWvqveS ar unda daayenos zogadad sakonstitucio sasamarTlos gadawyvetile-
bis dasabuTebuloba da samarTlianoba. gansakuTrebuli azri ZiriTadad rome-
lime mosamarTlis an mosamarTleTa jgufis pozicias gamoxatavs, magram man ar 
unda daakninos mosamarTleTa kolegialuri gadawyvetilebis Zala. amitom mizan-
Sewonili ar aris sasamarTlos saerTo gadawyvetilebasTan mimarTebaSi mosamarT-
lis gansakuTrebul azrSi pirdapiri, dausabuTebeli da kritikis Ria formebis 
gamoyeneba.

mosamarTlis gansakuTrebuli azri argumentirebuli unda iyos. mosamarTle, 
romelic praqtikulad individualur pozicias irCevs konkretul saqmesTan mimar-
TebaSi, unda asabuTebdes Tavis argumentebs da sakuTari poziciis amomwurav axs-
nas iZleodes. gansakuTrebul azrSi mosamarTlis pozicia warmodgenili unda iyos 
saqmis ganxilvis Sedegebis gaTvaliswinebiT. es ki imas niSnavs, rom mosamarTle, 
romelsac gansakuTrebuli azri gamoaqvs, valdebulia, saqmis ganxilvis Sedegebs 
emyarebodes.

gansakuTrebuli azri garkveulwilad sagangebo samecniero gamokvlevis Sedegs 
warmoadgens. Sesabamisad, Tuki kvlevebi samecniero meTodebze iqneba dafuZnebuli, 
maTi Sedegebi iurisprudenciaSi garkveul wvlils Seitans. magaliTad, mosamarT-
lem gansakuTrebul azrSi SeiZleba ganmartos esa Tu is terminebi, warmoadginos 
garkveuli deliqturi valdebulebebis yvelaze argumentirebuli kvalifikacia, 
wamoayenos esa Tu is tipologia an klasifikacia da a.S.

mniSvnelovania gansakuTrebuli azrebis miRebis dro da maTi gamoqveynebis wesi. 
azerbaijanis kanonmdeblobiT sakonstitucio sasamarTlos mosamarTle gansakuTre-
buli azris miRebisas droiTi CarCoebiT ar izRudeba, Tumca, gansakuTrebuli azris 
sakonstitucio sasamarTlos gadawyvetilebasTan erTad gamoqveynebis savaldebulo 
moTxovnidan gamomdinare, unda aRiniSnos, rom mosamarTlis gansakuTrebuli azri 
warmodgenili unda iyos sasamarTlos ZiriTadi gadawyvetilebis gamoqveynebamde. 
azerbaijanis respublikis sakonstitucio sasamarTlos wesdebiT gansazRvruli 
praqtikidan da moTxovnebidan gamomdinare, mosamarTleTa gansakuTrebuli azri 
gadawyvetilebis gamotanisas cxaddeba. sakonstitucio sasamarTlos wesdebis 38-e 
muxlis Tanaxmad, mosamarTlis gansakuTrebuli azri sasamarTlos sakonstitucio 
sasamarTlos gadawyvetilebis gamoqveynebidan xuTi dRis vadaSi unda miewodos. 
aRniSnuli vada mosamarTlis gansakuTrebuli azris droulad gamoqveynebisTvis 
aris saWiro. 

sakonstitucio sasamarTlos mosamarTlis gansakuTrebuli azri ar unda iyos 
konfidencialuri. sasamarTlos Semadgenlobis sxva mosamarTleebis mier gansaku-
Trebuli azris mowoneba sasamarTlos qmedebis xarisxs unda emsaxurebodes. gan-
sakuTrebuli azris Ria ganxilva, erTi mxriv, mosamarTleebs miscems saSualebas, 
alternatiul azrs gadawyvetilebis gamotanamde gaecnon, meore mxriv ki, gansaku-
Trebuli azris avtors miscems saSualebas, sakuTari poziciis mxardamWerebi SeiZi-
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nos da mniSvnelovani zegavlena moaxdinos maT poziciaze saerTo gadawyvetilebis 
miRebisas.

unda aRiniSnos isic, rom azerbaijanis sakonstitucio sasamarTlos praqtikaSi 
gansakuTrebuli azris institutma bolo wlebSi aqtiuri dinamika SeiZina. azerbai-
janis sakonstitucio sasamarTlo 1998 wlidan funqcionirebs, Tumca mosamarTleTa 
mier gansakuTrebuli azris gamoTqmis praqtika SedarebiT axalia. gansakuTrebu-
li azris gamoyeneba xdeboda individualurad, aseve mosamarTleTa jgufis mier. 
magram sakonstitucio warmoebis praqtikaSi ar yofila SemTxveva, rom saerTo da 
gansxvavebuli azrebi mosamarTleTa Tanabar raodenobas daefiqsirebina.

gansakuTrebuli azris miRebis proceduruli sirTuleebi gansakuTrebuli azris 
miRebis proceduruli regulirebis meqanizmis mniSvnelobas usvams xazs. evropuli 
qveynebis sakonstitucio samarTalSi ar arsebobs gansakuTrebuli azris miRebisa 
da gamoqveynebis gansazRvruli saproceso wesi. Tumca zogadi praqtikis mixedviT, 
gansakuTrebuli azris mimarT ramdenime ZiriTadi moTxovna ikveTeba. es moTxovne-
bia: TiToeuli mosamarTlis mier gansakuTrebuli azris gamoqveynebis individua-
luri ufleba, sakonstitucio sasamarTlos gadawyvetilebis gamocxadebisas gan-
sakuTrebuli azris arsebobis savaldebulo aRiareba da misi sajarod gamocxadeba.






