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adamianis uflebaTa evropuli 
sasamarTlo ormocdaaTi wlisaa.
bolodroindeli mimarTulebebi 
sasamarTlos iurisprudenciaSi1

fransuaz tulkensi

adamianis uflebaTa evropuli sasamarTlos mosamarTle,

meore seqciis Tavmjdomare2.

* * *

dRes, ise rogorc arasdros, adamianis uflebaTa evropuli konvencia Cveni saer-
To memkvidreobaa ("patrimoine") da misi debulebebis dacvis TvalsazrisiT, erTo-
blivi pasuxismgebloba gvakisria erovnul da saerTaSoriso doneebze. rogorc 
1950 wels rene kasinma aRniSna, konvenciiT gaTvaliswinebuli uflebebi mSvido-
bis Teslia. isini aseve `momavlis mSeneblobisTvis arsebiTi mniSvnelobis mqone 
xidebia~, rogorc 1998 wlis 3 noembers adamianis uflebaTa axali sasamarTlos 
sazeimo gaxsnis ceremoniaze misma Tavmjdomarem ganacxada. dRes konvenciis xel-
mowera evropis sabWoSi gawevrianebis wina pirobaa, evropis sabWoSi, romelic 
1949 wels meore msoflio omis dasrulebis Semdeg Seiqmna da amJamad kari gauRo 
gafarToebul evropas vladivostokidan koimbramde, evropis sabWoSi, romelsac 
swams, rom aucilebelia `pluralizmis, tolerantobisa da liberalizmis princi-
pebis~ gaZliereba da ganmtkiceba, `vinaidan maT gareSe ar arsebobs demokratiuli 
sazogadoeba~.

1 adamianis uflebaTa evropuli sasamarTlos ganCinebebi da gadawyvetilebebi, romlebic am dokumentSia 
moxseniebuli, SegiZliaT ixiloT sasamarTlos vebgverdze internetSi, Hudoc-is monacemTa bazaSi, Semdeg misa-
marTze: http://www.echr.coe.int/echr/en/hudoc/
2 am dokumentSi gamoxatulia Cemi piradi da ara sasamarTlos, Tvalsazrisi.
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dRes albaT mTavari sakiTxi is aris, Tu rogor unda aRviqvaT `seriozulad~ (Tu 
dvorkins davesesxebiT)3 uflebebi – gansakuTrebiT ki adamianis uflebebi. adamianis 
uflebebi arc ideologiaa da arc SexedulebaTa sistema. imisaTvis, rom am ufle-
bebma raime mniSvnelovani zemoqmedeba moaxdinon adamianebisa da sazogadoebebis 
cxovrebaze, isini qmedebaSi unda gadaizardos. es niSnavs, rom adamianis uflebaTa 
aRiareba ganuyofelia maTi pativiscemisa da dacvis uzrunvelsayofad gamoyene-
buli saSualebebisgan. amis gaTvaliswinebiT, konvenciis teqsti or doneze moqme-
debs: es aris garantirebuli uflebebi da uflebaTa garantia. garda samoqalaqo 
da politikur uflebaTa da TavisuflebaTa CamonaTvlis Camoyalibebisa, konvencia 
gansazRvravs xelSemkvrel saxelmwifoTa mier nakisri valdebulebebis Sesrulebis 
meqanizms. aRniSnuli ori done, Tavis mxriv, safuZvlad udevs Cems naSromsac. efeq-
tianobis sakiTxis meSveobiT pirvel nawilSi me Sevexebi adamianis uflebebisa da 
ZiriTadi Tavisuflebebis evropul konvenciaSi miTiTebul ZiriTad uflebebs da im 
ZiriTad sakiTxebs, romlebic Zalze aqtualuria dRes. meore nawilSi yuradRebas 
gavamaxvileb ramdenime procedurul sakiTxze, romlebsac didi mniSvneloba aqvs 
adamianis uflebaTa evropuli sasamarTlos mier aRniSnuli uflebebis ganxorcie-
lebis uzrunvelyofisaTvis.

I. garantirebuli uflebebi. konvencia – cocxali instrumenti

garantirebuli uflebebi Camoyalibebulia evropuli konvenciis pirvel nawil-
Si, xolo preambulaSi moxseniebulia evropis ordre public. aRniSnul uflebebsa da 
Tavisuflebebs `efuZneba samarTlianoba da mSvidoba msoflioSi~ da maTi `dacva 
saukeTesod xorcieldeba efeqtiani demokratiuli politikiT~. demokratiul sa-
zogadoebas gadamwyveti mniSvneloba aqvs adamianis uflebaTa xorcSesxmisaTvis, igi 
is gamaerTianebeli evropuli Zalaa, romlis farglebSic konvencia garkveulwilad 
ZiriTadi kanonis funqcias asrulebs. demokratia evropis ordre public-is centralu-
ri faseulobaa. Secdoma iqneboda preambulis teqstis mxolod ritorikad miCneva. 
konvenciis ganmartebisas da gamoyenebisas konvenciis ganxorcielebis meTvalyure 
dawesebulebebma ufro konkretuli forma misces demokratiul sazogadoebaSi ada-
mianis uflebaTa dacvis principis rols. Tumca jer kidev bevri ram aris gasakeTe-
beli, vinaidan, s. leforis TqmiT, demokratia aris "ce régime inouï qui fait l’expérience 
historique de l’indétermination de ses repères"4.

3 R. Dworkin, Taking rights seriously, Cambridge, Harvard University Press, 1977.
4 Cl. Lefort, Essai sur la politique, Paris, Seuil, 1986, p. 29.
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Tu adamianis uflebebi warmoadgens `principebis saZirkvels~, romelzec demo-
kratiuli politikuri reJimebi Sendeba, ra formas iReben isini? yvela Cvengani 
icnobs konvenciis me-2 – me-12 muxlebSi gaTvaliswinebul uflebebs. garantirebuli 
uflebebisa da Tavisuflebebis darRvevisTvis samarTlebrivi dacvis efeqtiani sa-
Sualebis uzrunvelyofa (me-13 muxli) da am uflebebiT sargeblobisas nebismieri 
saxis diskriminaciis akrZalva (me-14 muxli) damatebiT ganamtkicebs samoqalaqo da 
politikuri uflebebis aRiarebas.

samarTalmcodneebis TqmiT, kanoni unda iyos myari, magram is ver idgeba erT 
adgilas5. 1950 wlidan mudmivad xdeboda konvenciis teqstis adaptireba da modifi-
cireba da es procesi dResac grZeldeba. garda amisa, sasamarTlos mier uflebaTa 
ganmartebis dinamikuri principis araerTgzis dadasturebis wyalobiT es sakiTxebi 
Cveni Tanamedrove sazogadoebis konteqstSi ganixileba, ris Sedegadac bevri pro-
gresuli gadawyvetileba iqna miRebuli.

a. rac Seexeba zogad principebs ("principes directeurs"), me gamovyofdi or ZiriTad mimar-
Tulebas sasamarTlos bolodroindel precedentul samarTalSi, saxeldobr, pozi-
tiuri valdebulebebis Camoyalibebas (1) da konvenciis gamoyenebas kerZo sferoSi (2).

1. pozitiuri valdebulebebi

dRes ufro metad, vidre uwin, tradiciul moTxovnas, rom saxelmwifo iyos pa-
siuri, emateba moTxovna, saxelmwifom imoqmedos. es moTxovna saxelmwifoebisTvis 
iRebs pozitiuri valdebulebebis formas, valdebulebisa, ganaxorcielon praqtiku-
li an samarTlebrivi (sakanonmdeblo, administraciuli an sasamarTlo) zomebi, ro-
melTa mizani iqneba konvenciiT aRiarebuli uflebebisa da Tavisuflebebis qmediTi 
dacvis garantireba. dResdReobiT movlenaTa amgvari ganviTarebis mravali magali-
Tia cnobili. 

a. rac Seexeba tipologias, pozitiuri valdebulebebi SeiZleba iyos qmediTi an 
proceduruli.

pirveli tipis valdebulebebi saxelmwifoebisgan moiTxovs qmediTi zomebis gan-
xorcielebas, magaliTad, samedicino daxmarebis uzrunvelyofas cixeSi, transseq-

5 miewereba rosko fauns mis wignSi Interpretations of Legal History, New York, MacMillan, 1923.
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sualebis statusis iuridiuli saxiT aRiarebas6 an mkvdradSobili bavSvis biolo-
giuri mamobis dadgenas7. albaT pozitiuri valdebulebebis ganmtkicebis Sedegad 
yvelaze meti sargebeli piradi da ojaxuri cxovrebis uflebam miiRo8. 

garkveul garemoebebSi pozitiuri valdebulebebi moicavs valdebulebas, ganxor-
cieldes prevenciuli qmedeba, maT Soris adamianebs Soris urTierTobebis sferoSi. 
sasamarTlos 1998 wlis 28 oqtombris gadawyvetileba saqmeze `osmani gaerTiane-
buli samefos winaaRmdeg~ pirveli gadawyvetilebaa, romelSic sasamarTlo Seecada, 
daedgina xelisuflebis organoebis pozitiuri valdebulebis – daicvas danaSaulis 
potenciuri msxverpli – masStabi `unda dadgindes (...), rom xelisuflebam icoda an 
unda scodnoda, im dros konkretuli piris an pirebis sicocxlisaTvis mesame mxaris 
mxridan ganxorcielebuli danaSaulebrivi qmedebebis Sedegad, realuri da imwuTie-
ri riskis arsebobis Sesaxeb da, rom man (xelisuflebam) ver moaxerxa mis kompeten-
ciaSi arsebuli iseTi zomebis miReba, romlebic, Tu gonivrulad ganvsjiT, Tavidan 
aacilebda xsenebul risks~9. Tumca sasamarTlo yovelTvis yuradRebas amaxvilebda 
imaze, rom es principi ar unda iqnes ganmartebuli imgvarad, rom xelisuflebas 
daakisros SeuZlebeli an araproporciuli tvirTi. am TvalsazrisiT, didi palatis 
mier 2001 wlis 10 maiss saqmeze `z. da sxvebi gaerTianebuli samefos winaaRmdeg~ ga-
motanili gadawyvetileba imiT aris saintereso, rom igi kidev erTxel adasturebs 
im faqts, rom me-3 muxli saxelmwifoebs akisrebs pozitiur valdebulebas, daicvan 
maT iurisdiqciaSi myofi adamianebi – socialuri samsaxurebis Sesabamisi qmedebis 
gziT – kerZo pirTa mxridan (maminacvlis mxridan bavSvebis mimarT) araadamianuri 
mopyrobisagan. amas mivyavarT konvenciis vertikalur gamoyenebamde.

prevenciuli qmedebis ganxorcielebis valdebulebis kidev erTi bolodroindeli 
magaliTia 2008 wlis 16 oqtombris gadawyvetileba saqmeze `renoldi safrangeTis 
winaaRmdeg~, romelic exeba dapatimrebuli piris TviTmkvlelobas.

b. meore tipis valdebulebebi moiTxovs saxelmwifoebisgan, daaweson Sida 
procedurebi konvenciis Sesabamisad dacvis da/an kompensaciis uzrunvelsayofad. 
Tavis bolodroindel precedentul samarTalSi evropuli sasamarTlo sul ufro 
xSirad usvams xazs adamianis uflebebTan dakavSirebul procedurul moTxovnebs, 
romlebic sxvadasxva mimarTulebiT midis.

6 adamianis uflebaTa evropuli sasamarTlo, saqme `kristin gudmani gaerTianebuli samefos winaaRmdeg~, 2002 
wlis 11 ivlisis gadawyvetileba (didi palata).
7 adamianis uflebaTa evropuli sasamarTlo, saqme `znamenskaia ruseTis winaaRmdeg~, 2005 wlis 2 ivnisis gad-
awyvetileba.
8 F. Sudre, Droit européen et international des droits de l’homme, Paris, PUF, 8th edition, 2006, p. 241, no. 166.
9 adamianis uflebaTa evropuli sasamarTlo, saqme `osmani gaerTianebuli samefos winaaRmdeg~, 1998 wlis 28 
oqtombris gadawyvetileba, § 116.
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proceduruli samarTlianoba. 1995 wlis 24 Tebervlis gadawyvetilebaSi saqmeze 
`mak maikli gaerTianebuli samefos winaaRmdeg~ sasamarTlom daadgina mniSvnelo-
vani principi, rom gadawyvetilebis miRebis procesi bavSvebze zrunvis sferoSi 
unda uzrunvelyofdes mxareTa interesebis sakmaris procedurul dacvas. amitom 
gansakuTrebuli yuradReba unda daeTmos gadawyvetilebaTa miRebis procesis pro-
cedurul samarTlianobas mSoblebTan da ojaxis sxva wevrebTan mimarTebaSi, ro-
melTa kavSiri bavSvTan xelyofili iqna. zogierT saqmeSi es proceduruli valde-
buleba exeba aucileblobas, Sidasaxelmwifoebriv doneze, mxareebi CarTuli iqnen 
sasamarTlo warmoebaSi, kerZod ki iseT samarTalwarmoebaSi, romelSic safrTxe em-
uqreba fundamentur uflebebs. magaliTad, rodesac saqme exeba bavSvebis moTavsebas 
specialur dawesebulebebSi, sasamarTlo, sanam saxelmwifos mier Sefasebis zRvars 
Seexebodes, darwmundeba, rom sasamarTlo organoebma sakuTari gadawyvetileba 
yvela SesaZlebeli garantiiT gaamyares, kerZod, maT saSualeba misces mxareebs, qme-
diTi monawileoba mieRoT gadawyvetilebis miRebis procesSi (angariSebis gadacema, 
saqmis mosmenaze daswreba, advokatis daxmareba da a.S.)10.

me-2 muxlis procedurul aspeqtze gamaxvilda yuradReba, agreTve, sasamarTlos 
2004 wlis 27 ivlisis gadawyvetilebaSi saqmeze `slimani safrangeTis winaaRmdeg~. 
ganmcxadeblis partniori, romlis deportacia unda momxdariyo, gardaicvala da-
kavebis centrSi. marTalia, sasamarTlom miiCnia, rom ganmcxadebels ar amouwuravs 
samarTlebrivi dacvis yvela Sidasaxelmwifoebrivi saSualeba me-2 da me-3 muxle-
bis safuZvelze arsebiT saCivrebTan dakavSirebiT, magram sasamarTlom daadgina, 
rom adgili hqonda procedurul darRvevas, vinaidan ganmcxadebels avtomaturad 
ar miuwvdeboda xeli sikvdilis mizezis gamoZiebaze. sasamarTlos azriT, ar iyo 
sakmarisi, rom ganmcxadebels SeeZlo Seetana sisxlis samarTlis saCivari da mo-
nawileoba mieRo samarTalwarmoebaSi. patimrobisas saeWvo sikvdilis SemTxvevaSi 
gardacvlilis uaxloesi naTesavi ar unda iyos valdebuli, sakuTari iniciativiT 
Seitanos oficialuri saCivari an ikisros pasuxismgebloba sagamoZiebo qmedebebze. 
me-2 muxli moiTxovs, rom gardacvlilis uaxloesi naTesavi avtomaturad iqnes Car-
Tuli xelisuflebis mier sikvdilis mizezTan dakavSirebiT wamowyebul oficialur 
gamoZiebaSi.

ra umTavresi sasargeblo mxareebi aqvs sasamarTlos mier arCeul procedurul 
midgomas? Cemi azriT, es sasargeblo mxareebia is obieqturoba da sarwmunooba, 
romlebic sasamarTlos mier kontrols eniWeba. dRes bevrad metad, vidre odesme, 
sasamarTlo CarTulia Zalze delikatur saqmeebSi da is distancia, romelic mas am 
saqmeebisa da Tavad faqtebisagan aSorebs, arTulebs sasamarTlosTvis maT gadawy-
vetas. ojaxisgan moSorebiT bavSvis moTavsebis SesaZlebloba an arbitris rolis 
Sesruleba ekonomikasa da garemos dacvas Soris Ramis frenebTan dakavSirebul 

10 adamianis uflebaTa evropuli sasamarTlo, saqme `mozeri avstriis winaaRmdeg~, 2006 wlis 21 seqtembris 
gadawyvetileba, § 72.
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problemaSi is sakiTxebia, romelTa gadawyveta saWiroebs faqtebisa da socialuri 
realobis maqsimalurad kargad codnas. am mxriv procedurul midgomas SeuZlia da-
matebiTi mniSvneloba SesZinos Sefasebis zRvars Semdegi pirobis meSveobiT: saxel-
mwifos mier ganxorcielebuli Sefasebis miRebamde sasamarTlo Seamowmebs, yvela 
Rone ixmara Tu ara saxelmwifom marTebuli gadawyvetilebis misaRebad. procedu-
ruli moTxovnis ganviTareba garkveulwilad SeiZleba Sefasebis zRvris doqtrinis 
bunebrivi da nayofieri danamati gaxdes.

am TvalsazrisiT pozitiuri valdebulebebi aSkarad afarToebs evropuli sa-
samarTlos mosamarTlis mxridan kontrolis masStabs, gansakuTrebiT ekonomikur, 
socialur da kulturul uflebebTan mimarTebaSi. garemos dacvis sferoSi, 2005 
wlis 9 ivnisis gadawyvetilebaSi saqmeze `fadeeva ruseTis winaaRmdeg~ sasamarT-
los sTxoves, ganexila garemosTvis zianis miyenebis Tavidan acilebis mxriv xelisu-
flebis pozitiuri valdebulebis masStabi. Semowmebis CatarebasTan dakavSirebiT 
sasamarTlom ase gadawyvita: `(...) sasamarTlos amocana ar aris imis dadgena, Tu 
konkretulad ra unda gakeTebuliyo am situaciaSi dabinZurebis ufro efeqtianad 
Semcirebis miziT. magram namdvilad sasamarTlos uflebamosilebis sferoSia imis 
Sefaseba, saTanado yuradRebiT miudga Tu ara mTavroba problemas da gaiTvaliswi-
na Tu ara yvela mxaris interesi. am TvalsazrisiT sasamarTlo imeorebs, rom pa-
suxismgebloba, detaluri da zusti monacemebis gamoyenebiT gaamarTlos situacia, 
rodesac garkveul adamianebs danarCeni sazogadoebis saxeliT mZime tvirTi awevT, 
saxelmwifos akisria~11.

samarTalwarmoebis wamowyeba. sxva SemTxvevebSi proceduruli pozitiuri val-
debuleba gulisxmobs valdebulebas, gansakuTrebiT mtkicebulebis ararsebobis 
SemTxvevaSi (rogoric aris, magaliTad, ruseTis winaaRmdeg warmodgenili ganacxa-
debi, romlebic exeba CeCneTSi sasamarTlos gareSe Cadenili mkvlelobis faqtebs12), 
wamowyebuli iqnes gamoZieba da samarTalwarmoeba, romlis meSveobiTac SesaZlebeli 
iqneba danaSaulze pasuxismgebeli pirebis identificireba da, savaraudod, dasja13. 
kerZod, me-2 muxlTan mimarTebaSi, romelic sicocxlis uflebas icavs, mowinave pre-
cedentia 1995 wlis 27 seqtembris gadawyvetileba saqmeze `maqqani da sxvebi gaer-
Tianebuli samefos winaaRmdeg~ da dRes sasamarTlo bevr sxva saqmeSi akisrebs mo-
pasuxe saxelmwifoebs saeWvo sikvdilis SemTxvevaTa gamoZiebis valdebulebas. rac 
Seexeba me-3 muxls, 2000 wlis 6 aprilis gadawyvetilebaSi saqmeze `labita italiis 

11 adamianis uflebaTa evropuli sasamarTlo, saqme `fadeeva ruseTis winaaRmdeg~, 2005 wlis 9 ivnisis gadawy-
vetileba, § 128. ix. agreTve adamianis uflebaTa evropuli sasamarTlo, saqme `jakomeli italiis winaaRmdeg~, 
2006 wlis 2 noembris gadawyvetileba, §§ 81, 82, 83, 84.
12 adamianis uflebaTa evropuli sasamarTlo, saqme ̀ xaCievi da akaeva ruseTis winaaRmdeg~, 2005 wlis 24 Teber-
vlis gadawyvetileba (sasamarTlos gareSe Cadenili mkvlelobebi); saqme `isaeva, iusupova da bazaeva ruseTis 
winaaRmdeg~, 2005 wlis 24 Tebervlis gadawyvetileba (sahaero Tavdasxmebi); saqme `isaeva ruseTis winaaRmdeg~ 
(ganacxadi π 57950/00), 2005 wlis 24 Tebervlis gadawyvetileba (reaqtiuli Wurvi humanitarul derefanSi).
13 adamianis uflebaTa evropuli sasamarTlo, saqme `matko sloveniis winaaRmdeg~, 2006 wlis 2 noembris ga-
dawyvetileba.
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winaaRmdeg~, romelSic ganmcxadebeli Cioda, sxva sakiTxebTan erTad, cudad mopy-
robis Sesaxeb, romelsac fsiqologiuri xasiaTi hqonda da, Sesabamisad, kvals ar 
tovebda sxeulze, sasamarTlom daadgina, rom dairRva aRniSnuli muxli imis gamo, 
rom ganmcxadeblis saCivarTan dakavSirebiT ar Catarebula qmediTi oficialuri 
gamoZieba. am mxriv gansakuTrebiT sainteresoa 2002 wlis 14 martis gadawyveti-
leba saqmeze `pol da odri edvardsi gaerTianebuli samefos winaaRmdeg~, romelSic 
ganmcxadeblebi acxadebdnen, rom xelisuflebam ver daicva maTi vaJis sicocxle 
da igi sapatimroSi yofnisas mokla sxva dakavebulma pirma, vinaidan sasamarTlom 
daadgina rogorc me-2 muxlis arsebiTi darRveva sicocxlis dacvis pozitiur val-
debulebasTan dakavSirebiT, ise me-2 muxlis proceduruli darRveva qmediTi gamo-
Ziebis Catarebis valdebulebasTan dakavSirebiT da ganmarta, Tu rogori unda iyos 
qmediTi gamoZieba (damoukidebeli, swrafi, sruli, romelSic yvela mxare iqneba 
CarTuli da a.S.).

zogierT bolodroindel saqmeSi, rogoric aris, magaliTad, 2006 wlis 17 oqtom-
bris gadawyvetileba saqmeze `okali TurqeTis winaaRmdeg~, romelic exeba Tormeti 
wlis biWis mimarT cudad mopyrobas policiis dakavebis adgilas yofnisas, da 2007 
wlis 20 Tebervlis gadawyvetileba saqmeze `zeinep ozkani TurqeTis winaaRmdeg~, 
romelic exeba axalgazrda qalis mimarT cudad mopyrobas policiis ganyofilebaSi, 
sasamarTlom miiCnia, rom sisxlis samarTlis marTlmsajulebis sistema, romelTan 
dakavSirebiTac ganmcxadebeli Cioda, Sors iyo faqtebis zedmiwevniT Seswavlisagan 
da rom mas ar gaaCnda unari, uzrunveleyo iseTi ukanono qmedebebis efeqtiani Ta-
vidan acileba, romelTa Sesaxebac Cioda ganmcxadebeli. Sesabamisad, sasamarTlom 
daadgina, rom gasaCivrebulma samarTalwarmoebam, misi Sedegis TvalsazrisiT, ver 
moaxerxa, uzrunveleyo saTanado kompensacia me-3 muxlSi gaTvaliswinebuli prin-
cipis darRvevisaTvis14. Cemi azriT, aq arsebiT problemasTan gvaqvs saqme: prin-
cipSi, anda umjobesia Tu vityviT, istoriulad, adamianis uflebebi gamiznuli iyo 
sisxlis samarTlis manqanisgan dasacavad; dRes ki adamianis uflebebis dacva TiTqos 
sisxlissamarTlebriv makontrolebel Carevas moiTxovs. amis mravali magaliTi ar-
sebobs. anu SeuZlebelia am moZraobis mniSvnelobis gauTviTcnobierebloba adamia-
nis uflebaTa zogadi Teoriis farglebSi. mokled rom vTqvaT, uflebebi dRes unda 
warmoCindes rogorc damcavi, ise Semtevi saxiT. am TvalsazrisiT saxelmwifom ukve 
sisxlis samarTalwarmoebis gamoyeneba ki ar unda gaamarTlos, aramed samarTalwar-
moebis gamouyenebloba.

dabolos, ufro zogad planSi, wevr saxelmwifoTa valdebuleba, danergon ero-
vnul doneze procedurebi, momdinareobs ara marto konvenciis pirveli muxliT 
gansazRvruli maTi valdebulebidan, uzrunvelyon konvenciaSi Camoyalibebuli 
uflebebiTa da TavisuflebebiT sargebloba, aramed aseve konvenciis sistemis damx-

14 adamianis uflebaTa evropuli sasamarTlo, saqme `okali TurqeTis winaaRmdeg~, 2006 wlis 17 oqtombris 
gadawyvetileba; saqme `zeinep ozkani TurqeTis winaaRmdeg~, 2007 wlis 20 Tebervlis gadawyvetileba.
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mare xasiaTidanac. is saxelmwifoebi, romlebic konvenciis ratificirebas axdenen, 
kisruloben valdebulebas, ara marto Tavi Seikavon garkveuli qmedebebisagan, zog 
SemTxvevaSi ki ganaxorcielon pozitiuri qmedebebi uflebebisa da Tavisuflebebis 
dasacavad, aramed aseve iReben sakuTar Tavze valdebulebas, uzrunvelyon samarT-
lebrivi baza, romelic Seqmnis erovnul doneze konvenciis darRvevis Tavidan aci-
lebis an darRvevis SemTxvevaSi kompensaciis SesaZleblobas.

2. konvenciis horizontaluri moqmedeba

dRes, rodesac xdeba saxelmwifos rolis gadafaseba da xelaxali gansazRvra, 
adamianis uflebebi ufro da ufro aqtualuri xdeba kerZo pirebs an jgufebs - anu 
arasaxelmwifo subieqtebs Soris – davebSi, ris Sedegadac maTi vertikaluri moqme-
debis paralelurad – adamiani saxelmwifos winaaRmdeg - viTardeba maTi horizon-
taluri moqmedeba – adamiani adamianis winaaRmdeg15.

aseTi ganviTarebis uamravi magaliTi arsebobs, maTgan erT-erTia 2003 wlis 
8 ivlisis saqme `hatoni da sxvebi gaerTianebuli samefos winaaRmdeg~, romelic 
Seexeba hiTrous aeroportis siaxloves mcxovrebi mosaxleobis Ramis simSvidis 
darRvevas kerZo operatorebis saqmianobis Sedegad gamowveuli xmauriT: `garemos 
dacvasTan dakavSirebul SemTxvevebSi saxelmwifos pasuximgeblobis sakiTxi aseve 
SeiZleba dadges im SemTxvevaSi, Tu mas ar SeuZlia kerZo biznesis regulireba ise, 
rom uzrunvelyofili iyos konvenciis me-8 muxliT daculi uflebebis saTanado 
pativiscema~16.

igive exeba dauSveblobis Sesaxeb gadawyvetilebas 2000 wlis 7 martis saqmeze 
`T.i. gaerTianebuli samefos winaaRmdeg~, sadac mosarCele acxadebs, rom `arsebobs 
arsebiTi safuZveli imis safiqrelad, rom, Tu is dabrundeba Sri-lankaSi, arsebobs 
mis mimarT konvenciis me-3 muxlis sapirispiro mopyrobis realuri safrTxe tar-
nilis mebrZolTa organizaciebis [da sxvaTa] mxridan~17. am SemTxvevaSi sasamarTlo 
`miuTiTebs, rom valdebulebis arseboba, [rom adamiani ar iqnes gaZevebuli im qveya-

15 a. klafami, `adamianis uflebebi kerZo sferoSi~, oqsfordi, `klarendon pres~, 1993 w; f. alstoni (red.), 
`arasaxelmwifo subieqtebi da adamianis uflebebi~, oqsfordi, `oqsfordis universitetis presa~, evropuli 
samarTlis akademiis koleqtiuri kursi, 2005w.; a. klafami, `adamianis uflebebi. arasaxelmwifo subieqtebis 
valdebulebebi~, oqsfordi, `oqsfordis universitetis presa~, evropuli samarTlis akademiis koleqtiuri 
kursi, 2006 w.; gv. 349 da a.S.
16 adamianis uflebaTa evropuli sasamarTlo (didi palata), `hatoni da sxvebi gaerTianebuli samefos winaaR-
mdeg~, 2003 wlis 8 ivlisis gadawyvetileba, § 119.
17 adamianis uflebaTa evropuli sasamarTlo, `T.i. gaerTianebuli samefos winaaRmdeg~, 2000 wlis 7 martis 
gadawyvetileba (dauSvebeli), gv. 11.
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naSi, sadac, warmodgenili arsebiTi mtkicebulebebis safuZvelze, SeiZleba CaiTva-
los, rom is SeiZleba dadges iseTi mopyrobis safrTxis winaSe, romelic ewinaaRm-
degeba konvenciis me-3 muxls], ar aris damokidebuli imaze, amgvari mopyrobis riski 
warmoSobilia Tu ara iseTi faqtorebis niadagze, romlebic moicavs mimRebi qveynis 
pirdapir Tu arapirdapir pasuxismgeblobas. garantirebuli uflebis absoluturi 
xasiaTidan gamomdinare, me-3 muxli SeiZleba gavrceldes iseT situaciebze, rodesac 
safrTxe momdinareobs im pirebis an pirTa jgufebisagan, romlebic ar arian sajaro 
moxeleebi (...). nebismier aseT konteqstSi sasamarTlo valdebulia, dawvrilebiT 
Seiswavlos saqmesTan dakavSirebuli yvela garemoeba~18.

konvenciis vertikaluri moqmedebis yvelaze ukiduresi magaliTi asaxulia 2004 
wlis 13 ivlisiT daTariRebul saqmeSi `pla da punkernau andoris winaaRmdeg~, ro-
melSic konvenciis me-14 muxlis safuZvelze sasamarTlos winaSe wardgenili iqna 
iseTi uaRresad piraduli dokumentis interpretacia, rogoric aris pirovnebis 
anderZis punqti, romlis mixedviTac ganmcxadebels, naSvileb bavSvs, ekrZaleboda 
memkvidreobis miReba misi bebiis mamulidan, radganac is ar iyo `kanonieri da tra-
diciuli qorwinebis~ Svili. zogadi aRiarebiT, sasamarTlo Teoriulad ar iyo val-
debuli, gadaewyvita wminda piraduli xasiaTis davebi. meore mxriv, evropis zedamxe-
dvelobiTi rolis ganxorcielebisas, sasamarTlo ver darCeboda pasiuri, rodesac 
erovnuli sasamarTlos mier samarTlebrivi aqtis interpretacia araracionaluri, 
TviTneburi an, rogorc mocemuli mosarCelis SemTxvevaSi, aSkarad Seusabamo iyo 
konvenciis me-14 muxlSi gansazRvrul diskriminaciis akrZalvis moTxovnasTan, ufro 
farTod ki, konvenciis fuZemdeblur principebTan. sasamarTlom ver dainaxa raime 
samarTliani mizani, romelsac emsaxureboda gansaxilveli gadawyvetileba, an raime 
obieqturi an realuri argumentacia, romelzec SeiZleboda yofiliyo dafuZnebuli 
adgilobrivi sasamarTlos mier miRebuli gadawyvetileba. sasamarTlos azriT, naS-
vileb bavSvs igive samarTlebrivi statusi aqvs, rac misi mSoblebis biologiur 
Svils yvela aspeqtSi. sasamarTlos mravaljer ganucxadebia, rom Zalze seriozuli 
mizezebi unda iyos warmodgenili imisaTvis, rom gansxvavebuli mopyroba qorwinebis 
Sedegad gaCenis safuZvelze CaiTvalos konvenciis Sesabamis qmedebad. is mravalg-
zis imeorebda, rom konvencia aris cocxali instrumenti, romelic ganmartebuli 
unda iyos dRevandel dRes arsebuli pirobebis Sesabamisad da rom evropis sabWos 
wevr saxelmwifoebSi amJamad udidesi mniSvneloba eniWeba qorwinebaSi an qorwine-
bis gareSe dabadebuli bavSvebis Tanasworobis sakiTxs maTi samoqalaqo uflebebis 
kuTxiT. aqedan gamomdinare, sasamarTlom daadgina, rom adgili hqonda me-8 muxlTan 
erTad wakiTxuli me-14 muxlis darRvevas.

garda amisa, saxelmwifos Careva adamianTa pirad urTierTobebSi Zalian xSirad 
warmoSobs konfliqts uflebebsa da Tavisuflebebs Soris: magaliTad, erTi adamia-

18 Ibid., gv. 14.
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nis Tavisufleba sxvaTa sicocxlis uflebis dacvis winaaRmdeg19; mSoblebis ojaxu-
ri cxovrebis pativiscemis ufleba maTi Svilebis fizikuri xelSeuxeblobis dacvis 
winaaRmdeg20; dedis piradi cxovrebis pativiscemis ufleba bavSvis uflebis winaaR-
mdeg, icodes Tavisi warmoSobis Sesaxeb21; Jurnalistebis sityvis Tavisufleba mo-
qalaqeebis piradi cxovrebis uflebis winaaRmdeg 22. magram yvelaze fundamenturi 
uflebebi ar aris dalagebuli prioritetebis mixedviT da ar arsebobs ierarqia 
adamianis uflebebs Soris. amitom aseTi konfliqtebi yvelaze Znelad gadasawyvetia, 
vinaidan sasworis or mxares aris uflebebi da Tavisuflebebi, romlebic apriori im-
saxureben Tanabar pativiscemas. rac ar unda mimzidvelad mogveCvenos, ̀ dabalanseba~ 
ufro axlosaa mowodebasTan, vidre meTodologiasTan. is gulisxmobs winaaRmdego-
brivi uflebebis Sewonas erTmaneTis mimarT da prioritetis miniWebas im uflebis-
Tvis, romelic ufro meti `mniSvnelobis~ mqoned iTvleba. am metaforasTan dakav-
Sirebuli problemebi saTanadod dasabuTebulia. Tavad imis warmosaxva, rom erTi 
ufleba `iwoneba~ meoris mimarT, gulisxmobs imas, rom unda arsebobdes garkveuli 
zogadi skala, romlis mixedviTac maTi Sesabamisi mniSvnelobebi (an `wona~) SeiZleba 
gaizomos, romelic, rogorc CvenTvis cnobilia, sinamdvileSi ar arsebobs. piradi 
cxovrebis uflebis dabalanseba, magaliTad, sityvis uflebis sapirispirod an ekle-
siis mier religiis arCevis Tavisuflebis dabalanseba misi TanamSromlebis sityvis 
Tavisuflebis sapirispirod, rogorc iTqva, `ufro imas hgavs, rom vimsjeloT, esa 
Tu is xazi ufro grZelia Tu esa Tu is qva ufro mZime23~. samarTlis Teoretikosebs 
Soris es problema araTanabarzomierebis problemis saxiT aris cnobili24.

amrigad, dRes uflebaTa konfliqtebi gulisxmobs gadawyvetis originalur gzas, 
magram etapebi jer kidev Camosayalibebelia. Cven SegviZlia gavyveT germaneli 
konstituciuri samarTlis specialistis k. heses mier SeTavazebul xazs, romel-
sac `praqtikuli kompromisi~ (“concordance pratique~)25 ewodeba da romelic aisaxeba 
Bundesverfassungsgericht-is mier miRebul rig gadawyvetilebebSi. rodesac Cven vawy-
debiT urTierTsawinaaRmdego uflebebs, araadekvaturi iqneba, rom dauyovnebliv 

19 adamianis uflebaTa evropuli sasamarTlo, `osmani gaerTianebuli samefos winaaRmdeg~, 1998 wlis 28 oq-
tombris gadawyvetileba, § 116.
20 adamianis uflebaTa evropuli sasamarTlo (didi palata), `z. da sxvebi gaerTianebuli samefos winaaRmdeg~, 
2001 wlis 10 maisis gadawyvetileba, § 74.
21 adamianis uflebaTa evropuli sasamarTlo (didi palata), `odievri safrangeTis winaaRmdeg~, 2003 wlis 13 
Tebervlis gadawyvetileba (saidumlo miwodeba).
22 adamianis uflebaTa evropuli sasamarTlo (didi palata), `von hanoveri germaniis winaaRmdeg~, 2004 wlis 
24 ivnisis gadawyvetileba.
23 ‘Bendix Autolite Cort. V. Midwesco Enterprises, Inc., et al.’, 486 U.S. 888, 897 (1988) (Scalia, J., diss.).
24 ix. inter alia, r. Cangis `araTanazomiereba, Seudarebloba da praqtikuli azrovneba~, kembriji, harvardis 
universitetis presa, 1997w. b. fridmanis “Le sens des Lois“ briuseli, brulanti, 2005, gv. 436; aseve, am nawilis 
boloSi moyvanili avtorebi.
25 k. hese "Grundzüge des Verfassungsrechts der Bundesrepublik Deutschland", haidelbergi, s.f. miuleri, 1984, me-14 gamoc., 
nos. 71 et seq. `praqtikuli konsensusis~ Temaze ix. aseve f. miuleri “Discours de la méthode juridique” germanulidan 
Targmani o.JuanJanis mier, parizi, PUF, 1996, gv. 285-287 da s. van drugenbroeki “La proportionnalité dans le droit de la 
Convention européenne des droits de l’homme. Prendre l’idée simple au sérieux”, briuseli, Publications des Facultés Universitaires 
Saint-Louis / Bruylant, 2001, gv. 212 da gv-bi. 709-710.
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mivmarToT dabalansebas, raTa ganvsazRvroT, Tu romeli uflebaa `ufro woniani~ 
da imsaxurebs msxverpls sxva uflebebis mxridan. albaT ukeTesi iqneba, vnaxoT, 
realuria Tu ara garkveuli kompromisebis miRweva orive mxridan, raTa SeZle-
bisdagvarad Tavidan iqnes acilebuli msxverplad Sewirva orive mxarisaTvis. am 
midgomis originaluroba mdgomareobs imaSi, rom is stimuls aZlevs iseT gadawyve-
tilebebs, romlebic maqsimalurad inarCuneben or urTierTsawinaaRmdego uflebas, 
nacvlad imisa, rom moZebnon balansis wertili maT Soris26.

amasve gulisxmobs 2006 wlis 29 ivnisis gadawyvetileba saqmeze `olingeri avs-
triis winaaRmdeg~. 1998 wlis 30 oqtombers mosarCelem Seatyobina zalcburgis 
federaluri policiis organos, rom yvela wmindanis xsenebis dRes (1 noemberi) 
dilis 9:00 sT-dan 13:00 sT-mde is gamarTavda mitings zalcburgis municipalur sa-
saflaoze omis memorialis win II msoflio omis dros SS–is mier mokluli zalcbur-
geli ebraelebis xsovnis pativsacemad. is aRniSnavda, rom SesaZlebeli iyo, mitin-
gis dro damTxveoda IV amxanagobis (Kameradschaft IV) Sekrebas II msoflio omis dros 
SS–is daRupuli jariskacebis ukvdavsayofad. 1998 wlis 31 oqtombers zalcburgis 
federalurma policiam akrZala mitingi, xolo 1999 wlis 17 agvistos zalcburgis 
sazogadoebrivi usafrTxoebis organom uaryo mosarCelis mier am gadawyvetilebis 
sawinaaRmdegod Setanili apelacia. policiisa da sazogadoebrivi usafrTxoebis 
organoebma CaTvales, rom saWiro iyo mosarCelis mier dagegmili RonisZiebis akr-
Zalva, raTa amas xeli ar SeeSala IV amxanagobis xsovnisadmi miZRvnili Sekrebisa-
Tvis, romelic iTvleboda saxalxo ceremoniad da ar sWirdeboda nebarTva. `saqmis 
garemoebebze dayrdnobiT sasamarTlosTvis ar aris damajerebeli saxelmwifos ar-
gumentacia, rom orive Sekrebis daSveba, prevenciuli zomebis miRebasTan erTad, ro-
goric aris policiis daswrebis uzrunvelyofa ori Sekrebis erTmaneTisgan gamij-
vnis mizniT, ar iyo SesaZlo alternativa, romliTac daculi iqneboda mosarCelis 
Tavisuflad Sekrebis ufleba maSin, rodesac uzrunvelyofili iqneboda saTanado 
dacva sasaflaoze damswreTa uflebebis TvalsazrisiT~27.

b. rac Seexeba konvenciis ZiriTad debulebebs – Tavad uflebebsa da Tavisufle-
bebs, romlebic daculia konvenciis I nawilSi, me-2 – me-18 muxlebSi – mokled gamo-
vyof yvelaze mniSvnelovan momentebs zogierT muxlTan dakavSirebiT28. Cvens winaSe 
ramdenime axali sakiTxi dgas.

26 ix. o de Suteri da fr. tulkensi `uflebaTa konfliqti: adamianTa uflebebis evropuli sasamarTlo, ro-
gorc pragmatuli instituti~, e. bremsi (red.) `konfliqti fundamentur uflebebs Soris.
27 adamianis uflebaTa evropuli sasamarTlo, `olingeri avstriis winaaRmdeg~, 2006 wlis 29 ivnisis gadawy-
vetileba, § 48.
28 zogadi mimoxilvisTvis ix. k.reidis `praqtikosis saxelmZRvanelo adamianTa uflebebis evropuli konvencii-
saTvis~, londoni, Sweet & Maxwell, me-3 gamocema, 2008.
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1. TavisuflebasTan dakavSirebuli uflebebi

muxli 2.  sicocxlis ufleba

aq sasamarTlos winaSe mdgomi mTavari sakiTxebia sicocxlis dawyeba da damTavreb a.

sasamarTlos winaSe rTuli eTikuri, moraluri da socialuri problemebi dgeba, 
romlebic sicocxlis Sewyvetas ukavSirdeba. bolo periodSi italiaSi momxdari 
sadavo SemTxveva, romelic Seexeboda sakuTari mSoblebis moTxovniT xelovnuri 
kvebis milis moxsnas eluana endagosTvis, romelic Seuqcevad vegetatiur mdgoma-
reobaSi imyofeboda 1992 wels momxdari seriozuli avariis Semdeg, sasamarTlos 
winaSe wardgenili iqna zogierTi sicocxlis damcveli organizaciis Txovnis Tan-
xlebiT, mieRoT droebiTi zomebi sakvebi milis moxsnis Tavidan acilebis mizniT. 
Tumca Txovna ar dakmayofilda, vinaidan sarCelis warmdgen organizaciebs msxver-
plis statusi ara aqvT29.

aseve winaaRmdegobrivi iyo saqme `daian friTi gaerTianebuli samefos winaaRm-
deg~, romlis Sedegadac miRebuli iqna erTsulovani gadawyvetileba saqmis konkre-
tuli garemoebebis Sesaxeb. sasamarTloSi sarCelis Setanis momentSi q-ni friTi 
imyofeboda motoneironuli daavadebis gviandel stadiaze. is acxadebda, rom sxvisi 
daxmarebiT suicidis zogadi akrZalva inglisis kanonmdeblobaSi arRvevda misi si-
cocxlis uflebas konvenciis me-2 muxlis mixedviT, uflebas, romelic, misi waruma-
tebeli argumentaciiT, moicavda Tanmdev uflebas, sakuTari arCevaniT gadaewyvita, 
rodis da rogor daesrulebina Tavisi sicocxle. is aseve davobda, rom piradi 
cxovrebis pativiscemis ufleba me-8 muxlis safuZvelze Seicavda aseve pirovne-
bis damoukideblobis uflebas im TvalsazrisiT, rom adamians aqvs ufleba, gaake-
Tos arCevani Tavis sxeulTan mimarTebaSi da miiRos zomebi, raTa Tavidan aicilos 
sicocxlis araRirseulad da mtkivneulad dasruleba. me-2 muxlTan dakavSirebiT 
sasamarTlom daadgina, rom is `ar aris darwmunebuli, rom me-2 muxliT garantire-
buli sicocxlis ufleba SeiZleba ganmartebuli iyos rogorc uaryofiTi aspeqtis 
Semcveli~ da rom `me-2 muxli ar SeiZleba, enis damaxinjebis gareSe, ganmartebu-
li iyos rogorc diametrulad sapirispiro uflebis, kerZod, sikvdilis uflebis 
mimniWebeli~30. Sesabamisad, sasamarTlo `adgens, rom sikvdilis aranairi ufleba, 
mesame piris xeliT Tu saxelmwifo organos daxmarebiT, ar SeiZleba warmodgebodes 
konvenciis me-2 muxlidan~31. rac Seexeba me-8 muxls, maSin, rodesac sasamarTlo ar 
gamoricxavda, rom kanoni Caeria mosarCelis uflebaSi, iyos damoukidebeli pirov-

29 adamianis uflebaTa evropuli sasamarTlo, ̀ ada rosi da sxvebi italiis winaaRmdeg~, 2008 wlis 16 dekembris 
gadawyvetileba (dauSvebeli).
30 adamianis uflebaTa evropuli sasamarTlo, `friTi gaerTianebuli samefos winaaRmdeg~, 2002 wlis 29 apri-
lis gadawyvetileba, § 39.
31 Ibid., § 40.
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neba, man daadgina, rom aRniSnuli Careva gamarTlebulia iseTi susti da socialu-
rad daucveli adamianebis dacvis interesebiT, romelTac ara aqvT unari, miiRon 
informirebuli gadawyvetilebebi sicocxlis xelyofisken gamiznuli qmedebis sapi-
rispirod32.

rac Seexeba sicocxlis dawyebis sakiTxs, 2007 wlis 10 aprils gamotanil gadawy-
vetilebaSi saqmeze `evansi gaerTianebuli samefos winaaRmdeg~ mosarCele Cioda, 
rom inglisis kanonmdeblobis debulebebi, romelTa Tanaxmad embrionebi unda ga-
nadgurebuliyo mas Semdeg, rac misma yofilma partniorma ukan gamoiTxova Tanxmoba 
maT xangrZliv Senaxvaze, arRvevda embrionebis sicocxlis uflebas konvenciis me-2 
muxlis sawinaaRmdegod. sasamarTlos didi palatis 2006 wlis 7 martis gadawyveti-
lebaSi moyvanili argumentebis damowmebiT, didma palatam daadgina, rom embrionebs 
(...) ar gaaCniaT sicocxlis ufleba konvenciis me-2 muxlis gansazRvrebiT da amitom 
adgili ar hqonia am debulebis darRvevas~33. am SemTxvevam aseve warmoSva sakiTxi 
xelovnur ganayofierebaze Tanxmobis Sesaxeb: sasamarTlom daadgina, rom 1990 wlis 
aqtis safuZvelze mkafio da principuli wesis miRebiT, romelic ganmartebuli iqna 
mxareebisTvis da garkveviT iyo Camoyalibebuli orive maTganis mier xelmoweril 
formebSi, romelTa Tanaxmadac nebismieri mxaris Tanxmoba SeiZleba gamoTxovili 
iqnes nebismier etapze embrionis implantaciis momentamde, gaerTianebuli samefo 
ar gascdenia misTvis miniWebuli Tavisufali Sefasebis sazRvrebs da ar daurRvevia 
samarTliani wonasworoba, romelic moTxovnilia konvenciis me-8 muxliT~34.

samarTlebrivi sistemis adekvaturobis TvalsazrisiT, Canasaxis dacvis sakiTxi, 
romelic ganadgurebuli iqna eqimis daudevrobis Sedegad, ganxiluli iqna sasa-
marTlos mier saqmeSi `vo safrangeTis winaaRmdeg~35, romelSic sasamarTlom mxe-
dvelobaSi miiRo erTmaneTisgan gansxvavebuli da xSirad urTierTsawinaaRmdego 
uflebebisa da Tavisuflebebis erTmaneTTan dapirispirebis delikaturi problema, 
razec pretenzias acxadebs qali, deda an mama erTmaneTis mimarT da jer kidev ar-
dabadebul bavSvTan dakavSirebiT.

saqmis `tusiaki poloneTis winaaRmdeg~ arsi mdgomareobda im procedurul garan-
tiebSi, romlebic SeTavazebuli iyo qalisTvis, romelic cdilobda, ganexorciele-
bina Tavisi ufleba samedicino CvenebiT abortis gakeTebaze adgilobrivi kanonis 
Tanaxmad36.

32 Ibid., § 74.
33 adamianis uflebaTa evropuli sasamarTlo (didi palata), `evansi gaerTianebuli samefos winaaRmdeg~, 2007 
wlis 10 aprilis gadawyvetileba, § 56.
34 adamianis uflebaTa evropuli sasamarTlo, `evansi gaerTianebuli samefos winaaRmdeg~, 2006 wlis 7 martis 
gadawyvetileba, § 69.
35 adamianis uflebaTa evropuli sasamarTlo (didi palata), `vo safrangeTis winaaRmdeg~, 2004 wlis 8 ivlisis 
gadawyvetileba.
36 adamianis uflebaTa evropuli sasamarTlo, `tusiaki poloneTis winaaRmdeg~, 2007 wlis 20 martis gadawy-
vetileba.
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muxli 3.  wamebis da araadamianuri an Rirsebis Semlaxveli mopyrobis akrZalva 

am debulebis siZliere imaSia, rom mas SeuZlia gamoiwvios jaWvuri reaqcia (“un 
effet par ricochet”) da konvenciis moqmedebis arealSi moaqcios sxva sferoebic. ase 
rom am uflebis gamoyeneba SesaZlebelia, arapirdapir, iseTi situaciebis mosagva-
reblad, rodesac sasowarkveTilebaSi myofi adamianebis (magaliTad, ucxoelebis) 
gaZevebis SemTxvevaSi safrTxe eqmneba adamianur Rirsebas.

upirveles yovlisa, axalma sasamarTlom muSaobis dasawyisSive gaavrcela Zlieri 
gzavnili. 1999 wlis 28 ivlisis gadawyvetilebaSi saqmeze `selmuni safrangeTis wi-
naaRmdeg~ wamebis faqtze saCivarTan mimarTebaSi, romelSic monawileobda policia, 
sasamarTlom xazi gausva, rom: `garkveuli qmedebebi, romlebic warsulSi klasifi-
cirdeboda rogorc `araadamianuri da Rirsebis Semlaxveli mopyroba~, `wamebisgan~ 
gansxvavebiT, SeiZleba sxvagvarad iqnes klasificirebuli momavalSi. is emxroba 
mosazrebas, rom progresulad mzardi maRali standarti, romelic moiTxoveba ada-
mianis uflebebisa da fundamenturi Tavisuflebebis dacvis sferoSi, Sesabamisad da 
aucileblad moiTxovs ufro met simtkices demokratiuli sazogadoebebis fundamen-
turi Rirebulebebis darRvevebis Sefasebisas~37.

Cemi azriT, am debulebis roli izrdeba yvela situaciaSi, romelic moicavs daka-
vebas, rodesac adamianebs aRukveTen Tavisuflebas.

policiis mier dakavebis situaciaSi sasamarTlos `ufro meti simtkicis~ magaliTia 
2006 wlis 7 dekembers miRebuli gadawyvetileba saqmeze `Seidaevi ruseTis winaaR-
mdeg~, romelSic sasamarTlo adgens, rom wamebis tolfasia mdgomareoba, rodesac 
momCivans policiis ganyofilebaSi yofnis dros gamudmebiT scemda xuTi policieli, 
romlebic cdilobdnen, aeZulebinaT is, eRiarebina samarTaldarRvevis Cadena38.

magram, vinaidan sasamarTlom pirvelad miiRo gadawyvetileba 1999 wlis 16 de-
kembers gamotanil gadawyvetilebaSi saqmeze `v. da t.v. gaerTianebuli samefos wi-
naaRmdeg~, rom `kiTxva, iyo Tu ara mopyrobis mizani msxverplis Seuracxyofa an dam-
cireba, aris Semdgomi faqtori, romelic unda iqnes gaTvaliswinebuli (...), magram 
raime aseTi miznis ararseboba gadaWriT ver gamoricxavs me-3 muxlis darRvevis 
damtkicebas~39, amiT is uSvebs iseTi sakiTxebis ganxilvas, romlebic dakavSirebulia 
cixeebSi patimrebisadmi obieqturad araadamianur da damamcirebel mopyrobasTan: 
gadaWedili saknebi, saknebis zoma, cudi pirobebi da Senoba-nagebobebi, cudi sani-

37 adamianis uflebaTa evropuli sasamarTlo (didi palata), `selmuni safrangeTis winaaRmdeg~, 1999 wlis 28 
ivlisis gadawyvetileba, § 101.
38 adamianis uflebaTa evropuli sasamarTlo, `Seidaievi ruseTis winaaRmdeg~, 2006 wlis 7 dekembris gadawy-
vetileba. aseve ix. adamianis uflebaTa evropuli sasamarTlo, `olmezi TurqeTis winaaRmdeg~, 2007 wlis 20 
Tebervlis gadawyvetileba.
39 adamianis uflebaTa evropuli sasamarTlo (didi palata), `v. gaerTianebuli samefos winaaRmdeg~, 1999 wlis 
16 dekembris gadawyvetileba § 71, In fine, adamianis uflebaTa evropuli sasamarTlo (didi palata), `T. gaer-
Tianebuli samefos winaaRmdeg~, 1999 wlis 16 dekembris gadawyvetileba; § 69 In fine.
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tariuli da higienuri pirobebi, janmrTelobis problemebi, siRaribe da a.S. Cemi 
azriT, am mimarTulebiT wamyvani saqmea `kudla poloneTis winaaRmdeg~, romelSic 
sasamarTlos 2000 wlis 16 oqtombris gadawyvetilebaSi naTqvamia: `sasamarTlo 
adgens, rom am debulebis Tanaxmad, saxelmwifo valdebulia, uzrunvelyos, rom pa-
timrobaSi adamiani imyofebodes adamianuri Rirsebis TvalsazrisiT sakadris piro-
bebSi (...) da patimrobis praqtikuli moTxovnebidan gamomdinare misi janmrTeloba 
da keTildReoba iyos saTanadod daculi (...)~40.

konvenciis me-3 muxlis farglebSi iyo rigi SemTxvevebisa, romlebic ukavSirde-
boda uxeS mopyrobas41 da patimrobis pirobebs42. ramdenime gadawyvetilebaSi sasa-
marTlom daaskvna, rom mopyroba, romelic ganxorcielda mosarCeleebis mimarT, 
utoldeboda wamebas43. susti janmrTelobis, xandazmuli an moralurad meryevi ada-
mianebis patimrobaSi yolis problema ganxiluli iyo saqmeebSi `muiseli safrange-
Tis winaaRmdeg~44 da `henafi safrangeTis winaaRmdeg~45. 2004 wlis 2 dekembris ga-
dawyvetileba saqmeze `farbTusi latviis winaaRmdeg~ Seexeboda 83 wlis paraliCian 
patimars, romelsac bralad edeboda danaSauli kacobriobis winaSe genocidi da 
romelic rCeboda cixeSi erT welze meti xnis manZilze mas Semdeg, rac cixis admi-
nistraciam aRmoaCina, rom mas ar gaaCnia arc saWiro aRWurviloba da arc perso-
nali saTanado mkurnalobis uzrunvelsayofad. miuxedavad samedicino angariSebisa, 
romlebic iZleodnen ganTavisuflebis rekomendacias, adgilobrivi sasamarTloebi 
uars acxadebdnen aseTi brZanebis gacemaze. evropis sasamarTlom daadgina, rom ad-
gili hqonda konvenciis me-3 muxlis darRvevas. 2006 wlis 24 oqtombris gadawyveti-

40 adamianis uflebaTa evropuli sasamarTlo (didi palata), `kudla TurqeTis winaaRmdeg~, 2000 wlis 26 oq-
tombris gadawyvetileba, § 94.
41 patimrebisadmi uxeSi mopyrobis Temaze ix., magaliTad, adamianis uflebaTa evropuli sasamarTlo, `kolaki 
da filiceri TurqeTis winaaRmdeg~, 2004 wlis 8 ianvris gadawyvetileba da adamianis uflebaTa evropuli sa-
samarTlo, `balogi ungreTis winaaRmdeg~, 2004 wlis 20 ivlisis gadawyvetileba. aseve ix. adamianis uflebaTa 
evropuli sasamarTlo, `martinez sala da sxvebi espaneTis winaaRmdeg~, 2004 wlis 2 noembris gadawyvetileba, 
sadac sasamarTlo adgens, rom adgili hqonda procedurul darRvevas, magram ara arsebiT darRvevas. ramde-
nime saqme Seexeba dakavebis dros cud mopyrobas: adamianis uflebaTa evropuli sasamarTlo, `r.l. da m.-j.d. 
safrangeTis winaaRmdeg~, 2004 wlis 19 maisis gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, ̀ to-
teva bulgareTis winaaRmdeg~, 2004 wlis 19 maisis gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, 
`krastanovi bulgareTis winaaRmdeg~, 2004 wlis 30 seqtembris gadawyvetileba; adamianis uflebaTa evropuli 
sasamarTlo, `barbu angelesku rumineTis winaaRmdeg~, 2004 wlis 5 oqtombris gadawyvetileba.
42 ix. adamianis uflebaTa evropuli sasamarTlo, `iorgovi bulgareTis winaarmdeg~ da adamianis uflebaTa 
evropuli sasamarTlo, `b. bulgareTis winaaRmdeg~, 2004 wlis 11 martis gadawyvetilebebi sikvdilmisjili 
patimrebis Sesaxeb.
43 ix. adamianis uflebaTa evropuli sasamarTlo, `bati da sxvebi TurqeTis winaaRmdeg~, 2004 wlis 3 ivnisis ga-
dawyvetileba; adamianis uflebaTa evropuli sasamarTlo (didi palata), `ilasku da sxvebi moldovisa da ru-
seTis winaaRmdeg~, 2004 wlis 8 ivlisis gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, `bursuki 
rumineTis winaaRmdeg~, 2004 wlis 12 oqtombris gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, 
`abdulsamet iamani TurqeTis winaaRmdeg~, 2004 wlis 2 noembris gadawyvetileba.
44 adamianis uflebaTa evropuli sasamarTlo, `muiseli safrangeTis winaaRmdeg~, 2002 wlis 14 noembris ga-
dawyvetileba. saqme exeboda patimars, romelic kibos sawinaaRmdego mkurnalobas gadioda. sasamarTlom daad-
gina konvenciis me-3 muxlis darRveva.
45 adamianis uflebaTa evropuli sasamarTlo, `henafi safrangetis winaaRmdeg~, 2003 wlis 27 noembris gadawy-
vetileba. saqme Seexeboda xandazmuli patimris hospitalizaciis pirobebs. sasamarTlom daadgina konvenciis 
me-3 muxlis darRveva.
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lebaSi saqmeze `vinsenti safrangeTis winaaRmdeg~ sasamarTlom daadgina konvenciis 
me-3 muxlis darRveva invalidi patimris patimrobis pirobebTan dakavSirebiT.

2006 wlis 11 ivlisis gadawyvetileba saqmeze ̀ jalohi germaniis winaaRmdeg~ Zalze 
sainteresoa iZulebiTi samedicino Carevebis problemis kuTxiT. mosarCele (narkoti-
kebiT movaWre) acxadebda, rom is gaxda araadamianuri da Rirsebis Semlaxveli mo-
pyrobis msxverpli imis Sedegad, rom policiis oficrebma mas iZulebiT miaRebines 
pirsasaqmebeli wamlebi ara samkurnalo, aramed samarTlebrivi motiviT (danaSaulis 
Cadenis mtkicebulebebis mopovebis mizniT). sasamarTlom CaTvala, rom `iZulebiTi 
samedicino Carevis nebismieri gamoyeneba danaSaulis samxilis mopovebis mizniT 
unda iyos damajereblad gamarTlebuli konkretuli saqmis faqtebze dayrdnobiT. 
es gansakuTrebiT Seexeba iseT SemTxvevebs, rodesac procedura gamiznulia adamia-
nis sxeulidan faqtobrivi masalis mopovebisaTvis im danaSaulze, romelSic is aris 
eWvmitanili. aseTi moqmedebis gansakuTrebiT intruziuli xasiaTis gamo aucile-
belia saqmis garemoebebis dawvrilebiT Seswavla. amasTan dakavSirebiT saTanado 
yuradReba unda daeTmos gansaxilveli danaSaulis simZimes. samarTaldamcavma orga-
nom aseve unda aCvenos, rom man ganixila mtkicebulebaTa mopovebis alternatiuli 
meTodebi. amasTan, proceduram eWvmitanilis janmrTelobas ar unda Seuqmnas raime 
saxis xangrZlivi zianis safrTxe~46. mocemul SemTxvevaSi sasamarTlom daadgina, rom 
`sadavo zomam miaRwia simkacris minimalur dones, rodesac saWiroa, rom is moeqces 
me-3 muxlis moqmedebis areSi. samarTaldamcavma organom ganaxorciela mosarCelis 
gonebrivi da fizikuri xelSeuxeblobis seriozuli xelyofa misi survilis sawi-
naaRmdegod. policielebma aiZules is, rom aeria guli ara samedicino miznebisTvis, 
aramed samxilis mopovebis mizniT, romlis mopovebac maT SeeZloT naklebad intru-
ziuli meTodebiT. im formam, romliTac ganxorcielda sadavo procedura, gamoiw-
via mosarCeleSi SiSis, sibrazisa da arasrulyofilebis grZnoba, rasac SeeZlo misi 
Seuracxyofa da Rirsebis Selaxva. ufro metic, procedura Seicavda riskebs mosar-
Celis janmrTelobisaTvis, Tundac imiT, rom winaswar ar iyo Sedgenili saTanado 
anamnezi. marTalia, es ganzraxuli ar iyo, magram procedura Catarda imgvarad, rom 
mosarCeles miadga rogorc fizikuri tkivili, ise gonebrivi travma. aqedan gamomdi-
nare, mis mimarT ganxorcielda araadamianuri da Rirsebis Semlaxveli qmedeba, rac 
ewinaaRmdegeba konvenciis me-3 muxls~47.

dabolos, sapatimroSi janmrTelobis uflebis mamoZravebeli Zala me-3 muxlis 
evoluciur interpretaciebTan erTad warmoSobs axal SekiTxvebs, gansakuTrebiT im 
dialogis kuTxiT, romelic ukve mimdinareobs konvenciis me-3, me-2 da me-8 muxlebs 
Soris. magaliTad, SeiZleba daisvas kiTxva, miscems Tu ara sasamarTlos saSualebas 
makaracisis48 precedenti, momavalSic daaskvnas, rom konvenciis me-2 muxli irRveva, 

46 adamianis uflebaTa evropuli sasamarTlo (didi palata), `jalohi germaniis winaaRmdeg~, 2006 wlis 11 
ivlisis gadawyvetileba, § 71.
47 Ibid., § 82.
48 adamianis uflebaTa evropuli sasamarTlo (didi palata), `makaracisi saberZneTis winaaRmdeg~, 2004 wlis 20 
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rodesac patimris janmrTelobis gauareseba aRwevs im stadias, roca misi gadarCena 
eWvqveS dgeba. analogiurad, gadawyvetilebebi, romlebic miRebuli iqna saqmeebze 
`jalohi germaniis winaaRmdeg~49 da `veinraiti gaerTianebuli samefos winaaRmdeg~50, 
miuTiTeben konvenciis me-3 da me-8 muxlebs Soris mWidro kavSirze adamianis fi-
zikuri da fsiqologiuri xelSeuxeblobis kuTxiT. SeiZleba warmoidginoT, rom 
momavalSi sapatimroSi janmrTelobis uflebis sakiTxi miuaxlovdeba konvenciis 
me-2 da me-3 muxlebs. zogadad ki ismis kiTxva, Tu ra zemoqmedebas moaxdens pre-
cedentuli samarTlis miRwevebi sapatimroSi janmrTelobis uflebis mimarTule-
biT wlebis ganmavlobaSi konvenciis sxva debulebebze. xom ar daadgens momavalSi 
evropis sasamarTlo ubralod `janmrTelobis uflebas~ `sapatimroSi janmrTelo-
bis uflebis~ safuZvelze? amas dro gviCvenebs. udavoa is, rom `janmrTeloba~ ukve 
aris konvenciis moqmedebis sferos nawili da mudam iq darCeba.

kidev erTi sfero aris TavSesafari da gaZevebis procedurebi, sxvaTa Soris, te-
rorizmTan mimarTebaSi. Cven winaSea Semdegi paradoqsi: aSkaraa da sazogadod aRia-
rebulia, rom terorizmi, TavisTavad, safrTxes uqmnis adamianis zogierTi yvelaze 
fundamenturi uflebisa da faseulobis arsebobas. am TvalsazrisiT upriani iqneba 
gavixsenoT, rom jer kidev 1978 wlis 18 ianvris gadawyvetilebaSi saqmeze `irlan-
dia gaerTianebuli samefos winaaRmdeg~ sasamarTlo xazgasmiT aRniSnavda, rom te-
roristuli saqmianoba `aris adamianis uflebebis aSkara upativcemuloba~51. aseve 
iyo 2006 welsac. rogorc jei-pi kosta ixsenebs, `sasamarTlo yovelTvis Tvlida 
terorizms adamianis uflebebis udides darRvevad~52. magram brZola terorizmis 
winaaRmdeg, Tavis mxriv, aseve pasuxismgebelia pirovnuli uflebebisa da Tavisu-
flebebis mniSvnelovani nawilis xelyofaze. zogierTi am paradoqss aRwers rogorc 
pirdapir da arapirdapir kavSirs adamianis uflebebsa da terorizms Soris: kavSiri 
pirdapir Cans, rodesac teroristebi klaven an zians ayeneben udanaSaulo moqala-
qeebs, arTmeven maT kuTvnil Tavisuflebas da azianeben maT sakuTrebas an safrTxis 
qveS ayeneben koleqtiur sakuTrebas, rogoric aris erovnuli usafrTxoeba da sa-
zogadoebrivi wesrigi; kavSiri arapirdapir Cans, rodesac saxelmwifos reagireba 

dekembris gadawyvetileba, § 49.
49 adamianis uflebaTa evropuli sasamarTlo (didi palata), `jalohi germaniis winaaRmdeg~, 2006 wlis 11 
ivlisis gadawyvetileba.
50 adamianis uflebaTa evropuli sasamarTlo `veinraiti gaerTianebuli samefos winaaRmdeg~, 2006 wlis 26 
seqtembris gadawyvetileba. saqme Seexeba sapatimroebis stumrebis Cxrekas, rodesac maT ar Sehxebia cixis per-
sonali. sasamarTlom am SemTxvevaSi ixelmZRvanela konvenciis me-8 da ara me-3 muxliT, im motiviT, rom perso-
nalsa da mosarCeleebs Soris ar yofila fizikuri kontaqti. gadawyvetileba gulisxmobs, rom fizikuri da/an 
fsiqologiuri xelSeuxeblobis darRveva, romelic ar aRwevs minimalur zRvars, rom gamoiwvios me-3 muxlis 
darRveva, safuZvels udebs me-8 muxlis moqmedebas. amgvarad, me-8 muxli `gamoiyeneba me-3 muxlis Semcvlelad~ 
(ix. f. sudre, «Droit de la Convention européenne des droits de l’homme », La Semaine juridique, №. 4 (2007), gv. 21).
51 adamianis uflebaTa evropuli sasamarTlo, `irlandia gaerTianebuli samefos winaaRmdeg~, 1978 wlis 18 
ianvris gadawyvetileba, § 149.
52 j.-p. kosta, `adamianis uflebebis dayeneba terorizmis winaaRmdeg brZolis centrSi – adamianis uflebaTa 
evropuli sasamarTlos mosamarTlis Sexeduleba~, adamianis uflebaTa generalur direqciaSi, maRali donis 
seminaris masalebi `adamianis uflebebis dacva terorizmTan brZolis dros~ (strasburgi, 13-14 ivnisi, 2005), 
strasburgi, evropis sabWo, 2006, gv. 28.



20

fransuaz tulkensi

terorizmis sapasuxod iwvevs iseTi politikisa da praqtikuli meTodebis miRebas, 
romelTac SeuZliaT safrTxe Seuqmnan adamianis fundamentur uflebebs.53 aqedan ga-
momdinareobs is, rom saxelmwifoebis winaSe dgas ormagi pasuxismgebloba adamianis 
uflebaTa evropuli konvenciis Tanaxmad. erTi mxriv, maT akisriaT valdebuleba, 
efeqtianad ebrZolon terorizms, xolo, meore mxriv, isini valdebulni arian, pati-
vi scen adamianis uflebebs anti an kontrteroristuli zomebis ganxorcielebisas54. 
swored es aris saqmeze `saadi italiis winaaRmdeg~ 2008 wlis 28 Tebervlis gadawy-
vetilebis arsi: maSin, rodesac gaerTianebuli samefo, romelic sargeblobda Tavisi 
uflebiT, Careuliyo rogorc mesame mxare, mouwodebda sasamarTlos, gaeuqmebina 
Cahalis saqmeze miRebuli gadawyvetileba, sasamarTlom (didma palatam) erTxmad 
daamtkica, rom mosarCelis, romelic eWvmitanili iyo, magram ar iyo braldebuli 
teroristul saqmianobaSi, gaZeveba tunisSi, sadac mas eloda wamebis seriozuli 
safrTxe, iqneboda konvenciis me-3 muxlis darRveva.

muxli 4. monobisa da iZulebiTi Sromis akrZalva

2005 wlis 26 ivliss saqmeze `siliadini safrangeTis winaaRmdeg~ principulad 
axali gadawyvetilebis miRebiT sasamarTlom pirvelad mimarTa am debulebas iZule-
biTi Sromis SemTxvevaSi – saqme exeboda axalgazrda togoel qals, romelic muSaob-
da frang wyvilTan iseT mdgomareobaSi, romelic, sasamarTlos SefasebiT, monobis 
tolfasi iyo (is muSaobda maT saxlebSi TiTqmis TxuTmeti saaTi dReSi ramdenime 
wlis manZilze, dasvenebis dReebisa da anazRaurebis gareSe, mas aseve ar gaaCnda pi-
radobis damadasturebeli sabuTebi da emigrantis statusi). am saqmeSi sasamarTlo 
adasturebs, rom saxelmwifoebs akisriaT pozitiuri valdebuleba, miiRon sisxlis 
samarTlis kanonmdebloba, romelic daawesebs sasjels konvenciis me-4 muxliT akr-
Zaluli saqmianobisTvis, da ganaxorcielon is praqtikaSi – es niSnavs efeqtiani 
gamoZiebis Catarebas. faqtobrivad es gadamwyveti iyo, radgan safrangeTis sisxlis 
samarTlis kanonmdeblobis mixedviT, arc monoba da arc iZulebiTi Sroma ar iyo 
klasificirebuli rogorc samarTaldarRveva.

muxli 5. Tavisuflebisa da xelSeuxeblobis ufleba

saqmeSi `gusinski ruseTis winaaRmdeg~55 sasamarTlom daadgina, rom adgili hqon-
da konvenciis ara mxolod me-5, aramed me-18 muxlis darRvevas, romelic ambobs, 
rom konvenciiT dadgenili SezRudvebi `ar iqneba gamoyenebuli raime sxva mizniT, 

53 s. sotiauqsi, terorizmi da uflebaTa SezRudva. adamianis uflebaTa evropuli konvencia da amerikis Seer-
Tebuli Statebis konstitucia, op. cit., pp.
54 ix. o. de Suteri da fr. tulkensi, `uflebebi konfliqtSi: adamianis uflebaTa evropuli sasamarTlo, ro-
gorc pragmatuli instituti~, op. cit., gv. 184-186.
55 adamianis uflebaTa evropuli sasamarTlo, ̀ gusinski ruseTis winaaRmdeg~, 2004 wlis 19 maisis gadawyvetileb a.
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garda im miznebisa, romelTa gamoc isini dawesda~. moqmedi ministris mier xel-
mowerili SeTanxmeba akavSirebda mosarCelis mimarT arsebuli braldebebis moxsnas 
misi mediakompaniis saxelmwifo kontrolis qveS myofi kompaniisTvis miyidvasTan. 
sasamarTlom aRniSna, rom `sajaro samarTlis iseTi saqmeebis, rogoric sisxlis 
samarTlis saqmiswarmoeba da winaswari dakavebaa, mizani ar aris maTi gamoyeneba ko-
merciuli garigebis strategiebis nawilis saxiT~ da daadgina, rom SeTanxmebis wina-
dadeba, rodesac mosarCele imyofeboda winaswar patimrobaSi, mkafiod miuTiTebda, 
rom samarTlebrivi devna misi daSinebis mizniT gamoiyeneboda. amrigad, marTalia, 
dakavebis mizani iyo momCivanis wardgena Sesabamisi sasamarTlos winaSe, me-5 muxlis 
pirveli (g) punqtis Tanaxmad, is aseve gamoyenebuli iqna sxva miznebisTvi s.

fsiqiatriuli mizniT dakavebis (muxli 5, §1) konkretuli situaciis saukeTeso maga-
liTia 2005 wlis 16 ivnisis gadawyvetileba saqmeze `storki germaniis winaaRmdeg~. 
Tavisi mamis TxovniT mosarCele datusaRebuli iyo kerZo fsiqiatriuli klinikis 
Caketil palataSi Tormet Tveze met xans. imis gaTvaliswinebiT, rom mosarCele, 
romelmac miaRwia simwifis asaks, aRniSnuli moqmedebis ganxorcielebis dros ar 
iyo gadacemuli meurveobaSi, ar daTanxmebula arc klinikaSi darCenaze da arc sa-
medicino mkurnalobaze da policiis ZaliT iqna dabrunebuli klinikaSi gaqcevis 
mcdelobis Semdeg, sasamarTlom daadgina, rom saqmis garemoebebidan gamomdinare 
adgili hqonda mosarCelis Tavisuflebis aRkveTas me-5 muxlis pirveli punqtis 
gansazRvrebiT56. am gadawyvetilebis yvelaze didi wvlili mdgomareobs pozitiuri 
valdebulebebis moqmedebis arealis gafarToebaSi Tavisuflebisa da xelSeuxeblo-
bis uflebamde da demokratiul sazogadoebaSi piradi Tavisuflebis efeqtiani da 
srulyofili dacvis aucileblobis aRiarebaSi. maSasadame, erovnuli xelisufleba 
valdebulia, miiRos pozitiuri zomebi, raTa uzrunveloyos daucveli adamiane-
bis dacva, gansakuTrebiT ki win aRudges iseTi adamianebis Tavisuflebis aRkveTas, 
romelTac icodnen an unda scodnodaT amis Sesaxeb. ufro metic, `horizontaluri 
efeqtis~ urTierTqmedebiT aseTi valdebuleba aseve moqmedebs, rodesac pirovnebis 
Tavisuflebis uflebaSi Careva xdeba kerZo pirebis moqmedebis Sedegad, rogorc 
mocemul SemTxvevaSi. garda amisa, sasamarTlo miiCnevs, rom, rogorc jandacvis, ise 
ganaTlebis sferoSi wevri saxelmwifo ver gaTavisufldeba pasuxismgeblobisgan am 
sferoSi misi valdebulebebis gadacemiT kerZo struqturebis an pirebisTvis, igi 
movalea, ganaxorcielos maTze zedamxedveloba da kontroli.

muxli 6. samarTliani sasamarTlo ganxilvis ufleba

dResdReobiT mTavari sakiTxi amasTan dakavSirebiT SeiZleba iyos me-6 muxlis 
moqmedeba, erTi mxriv, samoqalaqo uflebebisa da movaleobebis gansazRvris da, 

56 adamianis uflebaTa evropuli sasamarTlo, `storki germaniis winaaRmdeg~, 2005 wlis 16 ivnisis gadawyve-
tileba, §§ 76-77.
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meore mxriv, sisxlissamarTlebrivi braldebebis mimarT. sasamarTlos preceden-
tuli samarTali am mimarTulebiT evolucias ganicdis.

sisxlissamarTlebrivi braldebebis TvalsazrisiT sainteresoa ori gansxvavebu-
li gadawyvetileba, romlebic bolo periodSi iqna miRebuli. 2006 wlis 8 seqtem-
bris gadawyvetilebaSi saqmeze `dogmoxi germaniis winaaRmdeg~, romelic Seexeboda 
aqtivebis gayinvas, sasamarTlom gaiTvaliswina, rom qonebis dayadaRebis brZaneba 
iyo droebiTi zoma, romelic miRebuli iqna sisxlis samarTlis saqmiswarmoebis 
dros da umTavresad gamiznuli iyo im pretenziebisgan dazRvevisTvis, romlebic 
SeiZleboda mogvianebiT wamoyenebuliyo dazaralebuli mesame pirebisgan. aseTi 
pretenziebis ararsebobis SemTxvevaSi brZanebas aseve SeeZlo aqtivebis Semdgomi 
konfiskaciisgan dacva. Tumca qonebis konfiskacia unda dadgeniliyo calke saq-
miswarmoebis Sedegad sisxlis samarTlis wesiT braldebis damtkicebis Semdeg. ar 
arsebobda Cveneba imisa, rom dayadaRebis brZanebam, rogorc aseTma, raime zegavlena 
moaxdina mosarCelis sisxlis samarTlis saqmeze. am viTarebaSi sadavo gadawyveti-
lebebi, rogorc aseTi, ver CaiTvleboda mosarCelis mimarT ̀ sisxlissamarTlebrivi 
braleulobis damtkicebad~. amitom muxli 6, §1 mis sisxlis samarTlis nawilSi ar 
moqmedebda57.

SedarebisaTvis, 2006 wlis 30 maiss miRebuli ganCineba dasaSvebobis Sesaxeb sa-
qmeze `matieki poloneTis winaaRmdeg~ originaluri iyo imiT, rom sasamarTlom 
miiRo gadawyvetileba, rom me-6 muxli miesadageboda lustraciis proceduras. 
mocemul SemTxvevaSi es procedura miznad isaxavda mxolod maT dasjas, vinc ar 
Seasrula valdebuleba, gaemxila sazogadoebisTvis warsulSi maTi TanamSromloba 
komunisturi periodis saidumlo specsamsaxurebTan. rac Seexeba sasjelis simZimes, 
sasamarTlo miiCnevs, rom gadawyvetileba, romelic adgens sicrues lustraciis 
proceduraSi, ganapirobebs lustracias daqvemdebarebuli piris gaTavisuflebas 
mis mier dakavebuli sajaro samsaxuridan da ukrZalavs mas sakmaod bevr sajaro po-
ziciaze samuSaod ganacxadis Setanas aTi wlis manZilze. `marTalia, yalbi deklara-
ciis warmdgeni piris mimarT ar gamoiyeneba arc dapatimreba da arc jarima, magram, 
miuxedavad amisa, sasamarTlo miiCnevs, rom garkveuli profesiebis (politikuri Tu 
iuridiuli) praqtikuli ganxorcielebis akrZalvam, xangrZlivi droiT, SeiZleba 
Zalian seriozuli zemoqmedeba moaxdinos adamianze, riTac mas erTmeva SesaZle-
bloba, gaagrZelos profesiuli cxovreba. es SeiZleba damsaxurebuli sasjeli iyos 
poloneTis istoriuli konteqstis gaTvaliswinebiT, magram ar cvlis dakisrebuli 
sanqciis seriozulobas. amitom aRniSnuli sanqcia miCneuli unda iqnes, sul mcire, 
nawilobriv sadamsjelo da Semaferxebeli xasiaTis mqoned~58.

57 adamianis uflebaTa evropuli sasamarTlo, `dogmoxi germaniis winaaRmdeg~, 2006 wlis 8 seqtembris gadawy-
vetileba, gv. 7.
58 adamianis uflebaTa evropuli sasamarTlo, `matieki poloneTis winaaRmdeg~, 2006 wlis 30 maisis gadawyve-
tileba, § 55.
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2003 wlis 9 oqtombris gadawyvetilebam saqmeze ̀ ezehi da konorsi gaerTianebuli 
samefos winaaRmdeg~ gza gaukvala bevr qveyanaSi cixeebSi disciplinuri warmoebis 
saTanado procesis garantiebs. 2003 wlis 30 oqtombris gadawyvetilebiT saqmeze 
`ganCi italiis winaaRmdeg~ es moZraoba dasrulda konvenciis me-6 muxlis moqmedebis 
arealis gafarToebiT davebze, romlebic Seexeba patimarze dakisrebul SezRudvebs, 
vinaidan zogierTi maTgani aSkarad xvdeboda samoqalaqo uflebebisa da valde-
bulebebis sferoSi59.

rac Seexeba samoqalaqo uflebebsa da Tavisuflebebs, saxelmwifo moxeleebis mi-
marT me-6 muxlis moqmedebis TvalsazrisiT, mniSvnelovania didi palatis 2007 wlis 
19 aprilis gadawyvetileba saqmeze `vilho eskelineni da sxvebi fineTis winaaRm-
deg~, vinaidan sasamarTlo `adgens, rom unda moxdes pelegrinis saqmeSi miRebuli 
funqcionaluri kriteriumis Semdgomi ganviTareba. maSin, rodesac samarTlebri-
vi dasabuTebulobis, winaswar ganWvretis da kanonis winaSe Tanasworobis inte-
resebSia, rom sasamarTlom ar gadauxvios, sakmarisi safuZvlis gareSe, warsulSi 
ganxiluli saqmeebis precedentebidan, Tu sasamarTlo ver SeinarCunebs dinamikur 
da evoluciur midgomas, aris saSiSroeba, rom is gadaiqceva barierad reformis 
an gaumjobesebisaTvis~60. am SemTxvevaSi sasamarTlom daaskvna, rom `ZalaSi iqneba 
prezumfcia, rom me-6 muxli moqmedebs. respondenti mTavroba valdebuli iqneba, 
pirvel rigSi, daasabuTos, rom ganmcxadebel saxelmwifo mosamsaxures ara aqvs 
ufleba, mimarTos sasamarTlos erovnuli kanonmdeblobis Tanaxmad da, meore rigSi, 
gamarTlebulia saxelmwifo mosamsaxureebisTvis me-6 muxliT gansazRvruli ufle-
bebis gamoricxva~61.

Tu mivubrundebiT me-6 muxliT uzrunvelyofil garantiebs, gansakuTrebiT, mxa-
reTa saTanado mosmenis princips (“le principe du contradictoire”), delikaturi xdeba vi-
deokonferenciis sakiTxi, gansakuTrebiT, did qalaqebSi, sadac sasamarTloebsa da 
tribunalebs mniSvnelovani manZili aSorebT. 2006 wlis 5 oqtombris gadawyvetile-
ba saqmeze `marCelo viola italiis winaaRmdeg~ dResdReobiT wamyvania. Tu bral-
debulis monawileoba mosmenaSi videokonferenciis meSveobiT, TavisTavad, ar war-
moadgens konvenciis darRvevas, sasamarTlo pasuxismgebelia uzrunvelyos, rom am 
meTodis gamoyeneba yovel individualur saqmeSi emsaxurebodes legitimur mizans 
da rom sasamarTlo procesis CatarebisaTvis organizebul pirobebSi gaTvaliswi-
nebuli iqnes dacvis uflebebi, rogorc es gansazRvrulia konvenciis me-6 muxlSi62. 
aseve, sainteresoa 2007 wlis 8 Tebervlis gadawyvetileba saqmeze ̀ svarki da kavniki 

59 adamianis uflebaTa evropuli sasamarTlo, `ganCi italiis winaaRmdeg», 2003 wlis 30 oqtombris gadawyve-
tileba, § 25.
60 adamianis uflebaTa evropuli sasamarTlo (didi palata), `vilho eskelineni da sxvebi fineTis winaaRmdeg~, 
2007 wlis 19 aprilis gadawyvetileba, § 56.
61 Ibid., § 62 In fine.
62 adamianis uflebaTa evropuli sasamarTlo, `marCelo viola italiis winaaRmdeg~, 2006 wlis 5 oqtombris 
gadawyvetileba, § 67.



24

fransuaz tulkensi

sloveniis winaaRmdeg~, vinaidan sasamarTlom daaskvna, rom adgili hqonda konven-
ciis me-6 muxlis pirveli punqtis darRvevas sakonstitucio sasamarTlos miuke-
rZoeblobasTan dakavSirebiT, romelmac daadgina, rom mosamarTlis monawileoba 
warsulSi pirveli instanciis procesebSi, marTalia, savsebiT gansxvavebul ampluaSi 
– rogorc profesionali eqspertisa – kiTxvis niSnis qveS ayenebda tribunalis miu-
kerZoeblobis sakiTxs. magram SeiZleba yvelaze mniSvnelovani gadawyvetileba aris 
didi palatis mier 2008 wlis 27 noembers miRebuli gadawyvetileba saqmeze `sal-
duci TurqeTis winaaRmdeg~ policiaSi dakavebisas iuridiuli daxmarebis Sesaxe b.

muxli 7. araviTari sasjeli kanonis gareSe

rac Seexeba konvenciis me-7 muxls, kerZod ki mis me-2 punqts, aRsaniSnavia 2006 
wlis 17 ianvars gamotanili gadawyvetileba saqmeze `kolko da kisluiu estoneTis 
winaaRmdeg~. sasamarTlom daadgina, rom ori adamianis dasja 2003 wels estoneTSi, 
1949 wels sabWoTa kavSirSi moqalaqeTa deportaciisTvis, rac Sefasda rogorc 
danaSauli kacobriobis winaSe, ar ewinaaRmdegeboda sisxlis samarTlis kanonmde-
blobis araretroaqtiulobis princips. sasamarTlos azriT, 1949 wels danaSaulebi 
kacobriobis winaSe ukve gamocxadebuli iyo kanongareSed; pasuxismgebloba aseTi 
danaSaulebrivi qmedebebisTvis ar SeiZleboda SezRuduli yofiliyo mxolod gark-
veuli qveynebis moqalaqeebze da mxolod iseT qmedebebze, romlebic Cadenili iyo 
II msoflio omis konkretul monakveTSi.

2009 wlis 17 seqtembris gadawyvetileba saqmeze `skopola italiis winaaRmdeg~ 
aris bolo periodSi sasamarTlos mier miRebuli wina dadgenilebebis gauqmebis 
magaliTi. is Seexeba “retroactivity in mitius”, anu ukuqmedebis Zalis Serbilebas. sasa-
marTlo aRniSnavs, rom saqmeze `eqsi germaniis winaaRmdeg~ miRebuli gadawyveti-
lebis Semdeg evropaSi da zogadad msoflioSi TandaTan Camoyalibda konsensusi im 
azris irgvliv, rom sisxlis samarTlis iseTi kanonmdeblobis moqmedeba, romelic 
iTvaliswinebs ufro Semwynareblur sasjels, iseTisasac ki, romelic ZalaSi Sevida 
samarTaldarRvevis damtkicebis Semdeg, gaxda sisxlis samarTlis kanonmdeblobis 
fundamenturi principi. (...) unda vaRiaroT, rom konvenciis me-7 muxli garkveviT 
ar gansazRvravs valdebulebas xelmomweri saxelmwifoebisTvis, mianiWon bralde-
buls kanonmdeblobis Secvlis SeRavaTi samarTaldarRvevis Cadenis damtkicebis 
Semdeg. swored konvenciis teqstTan dakavSirebuli uTanxmoebis safuZvelze uaryo 
komisiam ganmcxadeblis sarCeli saqmeSi `eqsi germaniis winaaRmdeg~. magram, zemoT 
aRniSnuli procesebis gaTvaliswinebiT, sasamarTlo ar miiCnevs am argumentacias 
gadamwyvetad. ufro metic, is askvnis, rom iseTi sasjelis dakisrebis akrZalviT, 
romelic `ufro mZime iyo, vidre is, romelic moqmedebda samarTaldarRvevis Cade-
nis momentSi~, me-7 muxlis pirveli punqti ar gamoricxavs braldebulisTvis ufro 
Serbilebuli gadawyvetilebis SeRavaTis miniWebas, romelic ganisazRvra samarTal-
darRvevis Semdeg amoqmedebuli kanonmdeblobiT. (...) aRniSnuli msjelobis gaTva-
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liswinebiT, sasamarTlo iRebs gadawyvetilebas, rom saWiroa komisiis mier saqmeze 
`eqsi germaniis winaaRmdeg~ Camoyalibebuli precedentuli samarTlidan gadaxveva 
da imis dadastureba, rom konvenciis me-7 muxlis pirveli punqti uzrunvelyofs 
ara mxolod ufro mkacri sisxlis samarTlis kanonmdeblobis araretroaqtiulobas, 
aramed aseve ufro zomieri sisxlis samarTlis kanonmdeblobis ukuqmedebis Zalis 
principsac. am princips asaxavs miRebuli wesi, rom iseT SemTxvevebSi, rodesac arse-
bobs gansxvavebebi danaSaulis Cadenis momentSi moqmed kanonmdeblobasa da Semdgom 
kanonmdeblobas Soris, romelic ZalaSi Sevida saboloo gadawyvetilebis gamota-
namde, sasamarTloebma unda ixelmZRvanelon im kanonmdeblobiT, romelic metad 
xelsayrelia mopasuxisaTvis~63.

muxli 8. piradi da ojaxuri cxovrebis pativiscemis ufleba

am uflebam socialuri da eTikuri saxis rTuli problemebi warmoSva.

gadawyvetilebebSi, romlebic miRebuli iqna piradi cxovrebis pativiscemis ufle-
basTan dakavSirebiT, ramdenime aqamde ucnobi sakiTxi wamoiWra.

rac Seexeba piradi xelSeuxeblobis uflebas, Cveni sasamarTlo namdvilad awy-
deba samedicino samarTalsa da praqtikaSi arsebul problemebs, romlebic Semdeg 
ZiriTad cnebebs moicavs: nebismieri adamianis Rirsebas da gamokveTil individua-
lobas; nebismieri adamianis fizikur da moralur xelSeuxeblobas da fundamentur 
moTxovnas, romelic gulisxmobs Tavisufali da informirebuli Tanxmobis miRebas 
samedicino Carevaze. sailustraciod gamodgeba saqme `glasi gaerTianebuli samefos 
winaaRmdeg~64. man wamoWra sakiTxi konvenciis me-8 muxlis safuZvelze im garemoebe-
bTan dakavSirebiT, romlebSic saavadmyofos samedicino personals SeeZlo mkurna-
loba daeZalebina avadmyofi bavSvisTvis an piriqiT, ar emkurnala im TvalsazrisiT, 
rom mieRo gadawyvetileba, ar moexdina bavSvis reanimacia misi mSoblebis protes-
tis miuxedavad.

rac Seexeba pirad identobas, gadawyvetileba, romelic preTis saqmeze iqna miRe-
buli, gansakuTrebulia im TvalsazrisiT, rom pirvelad da sakmaod naTlad sasa-
marTlom xazi gausva pirovnul avtonomias. `miuxedavad imisa, rom adre ganxilul 
arc erT saqmeSi ar dadgenila, rom konvenciis me-8 muxli Seicavs uflebas TviTga-
morkvevaze, rogorc aseTs, sasamarTlom miiCnia, rom pirovnuli avtonomia is mniS-
vnelovani principia, rac am muxlis garantiebis interpretaciis safuZvlebSi devs~65. 

63 adamianis uflebaTa evropuli sasamarTlo (didi palata) `skopola italiis winaaRmdeg~ (π.2), 2009 wlis 17 
seqtembris gadawyvetileba, §§ 106, 107 da 109.
64 adamianis uflebaTa evropuli sasamarTlo, `glasi gaerTianebuli samefos winaaRmdeg~, 2004 wlis 9 martis 
gadawyvetileba.
65 adamianis uflebaTa evropuli sasamarTlo, `preTi gaerTianebuli samefos winaaRmdeg~, 2002 wlis 29 apri-
lis gadawyvetileba, § 61 in fine.
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radgan ganmcxadebels kanoniT eSleba xeli, gamoiyenos arCevanis ufleba, raTa Ta-
vidan aicilos, rogorc Tavad miiCnevs, sicocxlis araRirseuli da mtkivneuli da-
sasruli, `sasamarTlo ar aris mzad, gamoricxos, rom es warmoadgens mis mier pirad 
cxovrebaze uflebis ganxorcielebaSi Carevas, rac konvenciis me-8 muxlis pirveli 
punqtiT aris garantirebuli~66. Tumca dasadgenia, `Seesabameba Tu ara es Careva me-8 
muxlis me-2 punqtSi mocemul moTxovnebs~67, rasac exeboda kidec saqme.

garda amisa, dRes ufleba identobaze vrceldeba TviTrealizaciisa da pirovnuli 
ganviTarebis iseT elementamde, rogoricaa sakuTar warmomavlobaze da mSobelTa 
vinaobaze informaciis xelmisawvdomobis ufleba. 2003 wlis 13 Tebervals miRe-
bul gadawyvetilebaSi saqmeze `odievri safrangeTis winaaRmdeg~, romelic exeboda 
`daudgeneli pirisgan dabadebis sakiTxs~ (accouchement sous X), sasamarTlom miiCnia, 
rom ̀ dabadeba da, kerZod, is garemoebani, romlebSic bavSvi daibada, bavSvis da Semd-
gomSi ukve zrdasruli adamianis pirad cxovrebas Seadgens, piradi cxovreba ki ga-
rantirebulia konvenciis me-8 muxliT. Sesabamisad, [am] saqmeSi es muxli moqmedebs~68. 

es gadawyvetileba gzas gauxsnis sxva gadawyvetilebebsac, romlebSic sasamarTlo 
gaiTvaliswinebs an, ufro zustad rom vTqvaT, aamoqmedebs teqnologiur miRwevebs 
am sferoSi, kerZod, dnm-is tests. magaliTad, 2006 wlis 13 ivlisis gadawyvetile-
baSi saqmeze `iagi Sveicariis winaaRmdeg~ ganmcxadebeli Cioda, rom mas saSualeba 
ar mieca, micvalebulisgan aeRo dnm-is analizi, raTa daedgina, iyo Tu ara is misi 
biologiuri mama. sasamarTlo yuradRebas amaxvilebs im faqtze, rom ufleba iden-
tobaze, romlis mniSvnelovani aspeqtia piris ufleba, icodes Tavisi warmomavlo-
bis Sesaxeb, piradi cxovrebis Semadgeneli nawilia69. sasamarTlo Semdeg aRniSnavs, 
rom adamianis interesi, daadginos Tavisi warmomavloba, ar qreba asakTan erTad, 
piriqiT, is Zlierdeba70. xolo rac Seexeba gardacvlili adamianis piradi cxovre-
bis pativiscemas, sasamarTlo miTiTebas akeTebs precedentul samarTalze, kerZod, 
K2006 wlis 15 maiss miRebul gadawyvetilebaze saqmeze `kristen fitenborg morten-
seni daniis winaaRmdeg~, romelSic sasamarTlom aRniSna, rom im gardacvlili ada-
mianis piradi cxovreba, romlisganac dnm-is nimuSis aRebas iTxovdnen, ar iqneboda 
xelyofili, radgan Txovna analizis gakeTebis Sesaxeb misi gardacvalebis Semdeg 
iqna wardgenili71. bolos sasamarTlom aRniSna, rom mxolod samarTlebrivi gark-
veulobis dacva sakmarisi safuZveli ar iqneboda imisTvis, rom ganmcxadeblisTvis 
misi warmomavlobis dadgenis ufleba waerTmiaT72. meore mxriv, ufleba identobaze 

66 Ibid, § 67.
67 Ibid., § 67 in fine.
68 adamianis uflebaTa evropuli sasamarTlo (didi palata), `odievri safrangeTis winaaRmdeg~, 2003 wlis 13 
Tebervlis gadawyvetileba. § 29.
69 adamianis uflebaTa evropuli sasamarTlo, `iagi Seveicariis winaaRmdeg~, 2006 wlis 13 ivlisis gadawyve-
tileba; § 37.
70 Ibid. § 40.
71 Ibid. § 42.
72 Ibid. § 43.
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warmomavlobis sferoSi midis agreTve mamobis prezumfciis uaryofis uflebamde. 
ase rom 2006 wlis 12 ianvars miRebul gadawyvetilebaSi saqmeze `mici maltis wi-
naaRmdeg~ sasamarTlo miiCnevs, rom `a~-s potenciur interess, `isargeblos `socia-
luri sinamdviliT~ (“possession d’état”), rac gamowveulia im faqtiT, rom is ganmcxa-
deblis qaliSvilia, ar SeuZlia gadawonos ganmcxadeblis legitimuri ufleba, rom 
mas Tundac imis SesaZlebloba hqondes, rom uari uTxras mamobaze bavSvs, romelic, 
mecnieruli mtkicebulebis mixedviT, misi Svili ar aris~73. sasamarTlo imave pozi-
cias ikavebs Semdeg saqmeebSi: `pauliki slovakeTis winaaRmdeg~ (2006 wlis 10 oq-
tombris gadawyvetileba) da `tavliCi TurqeTis winaaRmdeg~ (2006 wlis 9 noembris 
gadawyvetileba).

rac Seexeba pirad intimurobas, sasamarTlom axlaxan ganixila msjavrdebuli, ma-
gram Semdeg gamarTlebuli pirebis ujredebis nimuSebis Senaxvis faqti policiis 
mier da am faqtis me-8 muxlTan Sesabamisobis sakiTxi. konvenciis darRvevis dadge-
nisas sasamarTlom xazi gausva legitimur SeSfoTebas am ujredebis, romlebic Ti-
Toeuli adamianisTvis individualur da gansxvavebul genetikur kodebs Seicaven, 
potenciur gamoyenebasTan dakavSirebiT74.

ufro zogadad rom visaubroT, miuxedavad bioeTikuri sakiTxebis aSkara da mzar-
di mniSvnelobisa adamianis uflebaTa dacvis konteqstSi, gasakviria, rom adamianis 
uflebaTa evropul sasamarTloSi yovelwliurad Semotanil ganacxadTagan cota 
Tu exeba am Temas. faqtobrivad, sasamarTlos saqmeebi, erTi SesaZlo gamonakli-
sis garda, ar exeba iseT sakiTxebs, rac bevrisTvis bioeTikis Zireuli problemebi 
iqneboda oviedos konvenciisa da misi oqmebis mixedviT. magaliTad, laparkia bio-
logiasa da medicinaSi mecnieruli miRwevebis gamoyenebaze an maT borotad gamoye-
nebaze, adamianis genetikur testirebaze, klonirebaze, organoebisa da qsovilebis 
gadanergvasa Tu nayofsa da embrionze biosamedicino kvlevebze. ufro metic, sa-
samarTlosTvis arasdros miumarTavT, rom mas sakonsultacio daskvna gaekeTebina 
oviedos adamianis uflebaTa da biomedicinis Sesaxeb konvenciis – romelic saeta-
pod iTvleba am sferoSi da aT weliwadze metia, rac miRebulia – 29-e muxlTan 
dakavSirebiT. es miT ufro gasakviria, rom xsenebuli konvencia mWidro kavSirSia 
adamianis uflebaTa dacvis konvenciasTan, romelsac daesesxa kidec ramdenime mTa-
var koncefcias da termins evropuli samarTlebrivi sistemis mTliani logikuro-
bisa da erTianobis SenarCunebis mizniT.

dabolos, piradi cxovrebis xelSeuxeblobasTan dakavSirebiT sasamarTlom piradi 
avtonomiis axali gaazreba gamoiyena saqmeSi `k.a. da a.d. belgiis winaaRmdeg~. 2005 
wlis 17 Tebervals miRebuli gadawyvetileba sadomazoxizmis sakiTxebs exeboda. 
ufleba seqsualuri urTierTobebis damyarebaze, romelic gamomdinareobs piradi 

73 adamianis uflebaTa evropuli sasamarTlo, ̀ mici maltis winaaRmdeg~, 2006 wlis 12 ianvris gadawyvetileba, § 112.
74 adamianis uflebaTa evropuli sasamarTlo (didi palata), `s. da marperi gaerTianebuli samefos winaaRmdeg~, 
2008 wlis 4 dekembris gadawyvetileba, § 72.
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avtonomiis cnebis erT-erTi Semadgenili elementidan, kerZod ki sakuTar sxeulze 
avtonomiis uflebidan, SeiZleba ganmartebuli iqnes rogorc sakuTar sxeulTan da-
kavSirebiT arCevanis gakeTebis ufleba. sisxlis samarTlis kanonmdeblobis gamoye-
neba, principSi, ar SeiZleba SeTanxmebiT damyarebuli sqesobrivi kavSiris SemTxve-
vaSi, radgan es individualuri, Tavisufali nebis gamoxatvaa. Sesabamisad, imisaTvis, 
rom gamarTlebuliyo xelisuflebis mxridan Careva me-8 muxlis me-2 punqtis miz-
nebisTvis, saxeze unda yofiliyo `gansakuTrebiT seriozuli mizezebi~75. Tumca am 
saqmeSi konkretuli sqesobrivi aqtis bunebis gaTvaliswinebiT sasamarTlom miiCnia, 
rom ganmcxadeblebis msjavrdeba ar Seadgenda araproporciul Carevas maTi piradi 
cxovrebis pativiscemis uflebaSi. miuxedavad imisa, adamianebs SeuZliaT ganacxadon, 
rom maT ufleba aqvT, Tavisuflad daamyaron sqesobrivi kavSiri, amgvari kavSiris 
`msxverplTa~ survilis pativiscema, romelTa arCevanis uflebac sqesobriv kavSir-
Tan dakavSirebiT TavisTavad dasacavia, zRudavs am adamianebis Tavisuflebas. am 
saqmeSi `msxverplis~ survilis pativiscema ar gamomJRavnebula76.

rac Seexeba ojaxur cxovrebas, am sferoSi diskusiebi isev Semdegi Temebis ir-
gvliv mimdinareobs: patimrebi da maTi ojaxebi, bavSvebis moTavseba sxvadasxva so-
cialur dawesebulebaSi maTi mSoblebis ganqorwinebis an daSorebis SemTxvevaSi da 
ucxoelebis qveynaSi Semosvla, sacxovreblis nebarTva da maTi qveynidan gaZeveba77.

muxli 9. azris, sindisisa da religiis Tavisufleba

komentars ar gavakeTeb 2005 wlis 10 noembris gadawyvetilebaze saqmeze `leila 
Sahini TurqeTis winaaRmdeg~78 (ganmcxadebeli Civis, rom mas aukrZales islamuri 
TavSlis tareba universitetSi), radgan gansakuTrebuli mosazreba davwere am saq-
mesTan dakavSirebiT.

muxli 10. gamoxatvis Tavisufleba

gamoxatvis Tavisuflebas gansakuTrebuli mniSvneloba aqvs demokratiis ganvi-
Tarebisa da misi institutebis funqcionirebisTvis. sasamarTlos precedentuli 
samarTlis mixedviT, gamoxatvis Tavisufleba demokratiuli sazogadoebis erT-erT 

75 adamianis uflebaTa evropuli sasamarTlo, `k.a. da a.d. belgiis winaaRmdeg~, 2005 wlis 17 Tebervlis gad-
awyvetileba, § 84.
76 Ibid. § 85.
77 ix. fr. tulkensi, Migrants and their right to a family and private life under Article 8 of the European Convention on Human Rights, 
Athens Bar Journal, Jurnalis specialuri gamoSveba, romelic adamianis uflebaTa evropuli sasamarTlos 50-e 
wlisTavs eZRvneba.
78 adamianis uflebaTa evropuli sasamarTlo (didi palata), `leila Sahini TurqeTis winaaRmdeg~, 2005 wlis 
10 noembris gadawyvetileba.
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umTavres safuZvels warmoadgens da ZiriTad pirobasac misi ganviTarebisTvis79. 
gamoxatvis Tavisuflebis am socialur funqcias ori datvirTva aqvs: gamoxatvis Ta-
visufleba mxolod subieqturi ufleba ki ar aris saxelmwifos winaaRmdeg, is demo-
kratiul qveyanaSi cxovrebisTvis obieqturi fundamenturi principic aris; gamoxa-
tvis Tavisufleba TavisTavad TviTmizani ar aris, is demokratiuli sazogadoebis 
Seqmnis saSualebaa. magram demokratiul sazogadoebaSi, diax, swored demokratiul 
sazogadoebaSi, pirvel rigSi, gamoxatvis Tavisufleba, rogorc es konvenciis me-10 
muxliT aris ganmtkicebuli, eqvemdebareba im SezRudvebs, romlebic mocemulia me-
10 muxlis me-2 punqtSi, magram es SezRudvebi mkacrad unda iyos ganmartebuli.

aq sam konkretul situacias ganvixilav:

Jurnalisturi gamoZiebebi. aq delikaturi sakiTxia Jurnalistis wyaros dacva. 
2003 wlis gadawyvetilebaSi saqmeze `roemeni da Smiti luqsemburgis winaaRmdeg~ 
sasamarTlo Segvaxsenebs, rom `Jurnalisturi wyaros dacva presis Tavisuflebis 
erT-erTi qvakuTxudia. amgvari dacvis gareSe wyarom SeiZleba Tavi Seikavos mediis 
warmomadgenlis daxmarebisgan, miawodos sazogadoebas misTvis saintereso infor-
macia. amis Sedegad SesaZloa dasustdes mediis umniSvnelovanesi – meTvalyuris 
– roli da aman SeiZleba uaryofiTad imoqmedos mis SesaZleblobebzec, miawodos 
sazogadoebas zusti da sando informacia. demokratiul sazogadoebaSi presis Ta-
visuflebisTvis Jurnalistis wyaros dacvis mniSvnelobis gaTvaliswinebiT Careva 
ar SeiZleba Seesabamebodes konvenciis me-10 muxls, Tuki es gamarTlebuli ar aris 
sazogadoebrivi interesebis aucilebeli saWiroebiT80.

saqmeze `nordisk film da TV A/S daniis winaaRmdeg~ sasamarTlom gamoitana ganCi-
neba ganacxadis dauSveblobis Sesaxeb. ganmcxadebeli kompania Cioda, rom uzenaesi 
sasamarTlos 2002 wlis 29 agvistos gadawyvetilebiT, romelmac aiZula is, proku-
raturisTvis gadaeca filmis daumTavrebeli masala (masala exeboda daniasa da in-
doeTSi moqmed, rogorc amtkicebdnen, pedofilTa saqmianobas), dairRva misi ufle-
bebi konvenciis me-10 muxlis safuZvelze. `Tumca, evropuli sasamarTlos azriT, am 
saqmesa da adrindel precedents Soris gansxvaveba arsebobs. [am] saqmeSi Jurnalisti 
j.b. malavda, rom is Jurnalisti iyo da xalxmac, romelic mas esaubreboda, ar 
icoda, rom is Jurnalisti iyo. amasTan, imis gamo, rom Jurnalisti farul kameras 
iyenebda, masTan mosaubreebma ar icodnen, rom maT saubars iwerdnen. (...) Sesabami-
sad, am SemTxvevaSi mosaubreebi ver miiCnevian informaciis Jurnalistur wyaroebad 
tradiciuli gagebiT (...). am kuTxiT rom SevxedoT saqmes, ganmcxadebeli kompaniis-
Tvis ar mouTxoviaT informaciis wyaros gamJRavneba. kompaniis mis mier Catarebuli 

79 adamianis uflebaTa evropuli sasamarTlo, `hendisaidi gaerTianebuli samefos winaaRmdeg~, 1976 wlis 7 
dekembris gadawyvetileba, § 49; adamianis uflebaTa evropuli sasamarTlo, `TurqeTis gaerTianebuli komu-
nisturi partia da sxvebi TurqeTis winaaRmdeg~, 1998 wlis 30 ianvris gadawyvetileba, § 45; adamianis ufle-
baTa evropuli sasamarTlo, `ozgur gundemi TurqeTis winaaRmdeg~, 2000 wlis 16 martis gadawyvetileba, § 57.
80 adamianis uflebaTa evropuli sasamarTlo, `roemeni da Smiti luqsemburgis winaaRmdeg~, 2003 wlis 25 Te-
bervlis gadawyvetileba, § 46.
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kvlevis garkveuli nawilis Cabareba mosTxoves. sasamarTlo ar davobs imis Sesaxeb, 
rom konvenciis me-10 muxli SeiZleba gamoyenebul iqnes amgvar situaciaSi da rom 
Catarebuli kvlevis garkveuli nawilis iZulebiT Cabarebam SeiZleba SemzRudveli 
gavlena iqonios Jurnalistis mier gamoxatvis Tavisuflebis ganxorcielebaze (...). 
magram sasamarTlo ar aris darwmunebuli, rom me-10 muxliT gaTvaliswinebuli 
dacvis xarisxi, romelic amgvar situaciaSi unda iqnes gamoyenebuli, miaRwevs im 
dones, rasac sTavazoben Jurnalistebs, roca saqme exeba maT uflebas, daicvan Ta-
visi wyaroebis konfidencialuroba, gansakuTrebiT ki imitom, rom amgvari dacva 
ormagia: is ara marto JurnalistisTvis aris gankuTvnili, aramed imisTvisac, vinc 
nebayoflobiT exmareba mas sazogadoebis informirebaSi im sakiTxebze, rac sajaro 
interess warmoadgens (...)~81.

antidemokratiuli gamoxatva. amasTan dakavSirebiT, magaliTad, 2006 wlis 6 ivli-
sis gadawyvetilebaSi saqmeze `erbakani TurqeTis winaaRmdeg~, sasamarTlom ganacxa-
da: `eWvs ar iwvevs, rom siZulvilis gamoxatvasTan gaTanabrebuli gamoTqmebi ar 
sargebloben konvenciis me-10 muxliT gaTvaliswinebuli dacviT~82 da `politikose-
bisTvis Zalze mniSvnelovania, rom TavianT sajaro gamosvlebSi ar gaavrcelon ise-
Ti gancxadebebi, rac, savaraudod, Seuwynareblobas gaaRvivebs~83. amis sapirispirod, 
2003 wlis 4 dekembris gadawyvetilebaSi saqmeze `gunduzi TurqeTis winaaRmdeg~ 
sasamarTlom gamoTqva azri, rom `urwmunoebze~ da sekularizmze gakeTebuli gan-
sakuTrebulad mwvave gancxadebebi ar SeiZleboda siZulvilis gamoxatvas gaTana-
breboda am konkretul garemoebebSi, kerZod, televiziiT gadacemuli diskusiis 
dros, romelSic sazogadoebaSi religiis roli ganixileboda84.

defamaciasTan dakavSirebuli saqmeebis ganxilvisas xSirad wamoWrila me-10 muxliT 
gaTvaliswinebuli sakiTxebi da sasamarTlos ramdenime bolodroindeli gadawyveti-
leba moicavs kidec gamoxatvis Tavisuflebisa da reputaciis dacvis uflebis daba-
lansebas. saqme ̀ kumpana da mazare rumineTis winaaRmdeg~85 gansakuTrebiT saintereso 
iyo am TvalsazrisiT. presis warmomadgenlebi, Jurnalisti da redaqtori, sisxlis 
samarTlis damnaSaveebad cnes Sidasaxelmwifoebrivma sasamarTloebma ori sajaro 
piris SeuracxyofisTvis. maT kanondarRveva miaweres Tanamdebobis pirebs da maTi 
karikaturac dabeWdes. gamoxatvis TavisuflebaSi Carevis gamarTlebis arsebiT mxa-
resTan dakavSirebiT sasamarTlom daadgina, rom Sidasaxelmwifoebriv sasamarTlos 
gadawyvetileba `saswrafo socialuri saWiroebis~ Sesabamisad da sakmarisad hqonda 

81 adamianis uflebaTa evropuli sasamarTlo, `nordisk film da TV A/S daniis winaaRmdeg~, 2005 wlis 8 dekem-
bris ganCineba ganacxadis dauSveblobis Sesaxeb, gv, 11.
82 adamianis uflebaTa evropuli sasamarTlo, `erbakani TurqeTis winaaRmdeg~, 2006 wlis 6 ivlisis gadawy-
vetileba, § 56-57.
83 Ibid. § 85.
84 adamianis uflebaTa evropuli sasamarTlo, `gunduzi TurqeTis winaaRmdeg~, 2003 wlis 4 dekembris gadawy-
vetileba, § 51.
85 adamianis uflebaTa evropuli sasamarTlo, `kumpana da mazare rumineTis winaaRmdeg~, 2004 wlis 17 dekem-
bris gadawyvetileba.
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motivirebuli, radgan ganmcxadeblebi iseT seriozul braldebas uyenebdnen sajaro 
pirebs, rac sisxlis samarTlis danaSauls utoldeboda, magram risi faqtobrivi da-
sabuTebac ver SeZles sasamarTlos mimdinareobisas. Tumca evropulma sasamarTlom 
mainc daadgina me-10 muxlis darRveva sasjelis simkacris mizeziT. Sefardebuli 
sasjeli iTvaliswinebda SvidTvian patimrobas, garkveuli samoqalaqo uflebebis 
ganxorcielebis droebiT akrZalvas da Jurnalisturi saqmianobis akrZalvas erTi 
wliT, amas emateboda mosarCeleebisTvis kompensaciis gadaxda miyenebuli zianis-
Tvis. marTalia, ganmcxadeblebs sasjeli ar mouxdiaT, radgan prezidentma Seiwyala 
isini da Jurnalistur saqmianobasac ganagrZobdnen, magram evropulma sasamarTlom 
mainc mkafiod ganmarta, rom arc erTi sasjeli ar Seesabameboda legitimur mi-
zans, daculiyo sxvisi reputacia, maSin, roca SeiZleboda damabrkolebeli faqtori 
gamxdariyo mediis funqciebis SesrulebisTvis. 

muxli 11. Sekrebisa da gaerTianebis Tavisufleba

ganCinebaSi saqmeze `baCkovski da sxvebi poloneTis winaaRmdeg~ evropulma sasa-
marTlom ganacxadi dasaSvebad gamoacxada 2006 wlis 5 dekembers. ganmcxadeblebma 
varSavis saTaTbiroSi gancxadeba Seitanes Tanasworobis dReebis farglebSi msvle-
lobis Catarebaze nebarTvis asaRebad. saTaTbirom uari Tqva nebarTvis gacemaze Se-
motanil gancxadebaSi teqnikuri detalebis ararsebobis gamo. ganmcxadeblebi amtki-
cebdnen, rom saTaTbiros uari dausabuTebeli iyo da rom maT mimarT diskriminacias 
hqonda adgili maTi seqsualuri orientaciis gamo. 2007 wlis 3 maiss gamotanil ga-
dawyvetilebaSi sasamarTlom daaskvna, rom SesaZlebeli iyo safuZvliani varaudis 
gamoTqma imasTan dakavSirebiT, rom saTaTbiros xelmZRvanelobis Sexedulebebma 
gavlena iqonia gadawyvetilebis miRebaze, ris Sedegadac diskriminaciulad dairRva 
ganmcxadebelTa ufleba Sekrebis Tavisuflebaze. Sesabamisad, sasamarTlom miiCnia, 
rom adgili hqonda me-14 muxlis darRevas me-11 muxlTan erTobliobaSi86.

ganmcxadeblebi saqmeSi `sorenseni da rasmuseni daniis winaaRmdeg~ TavianT ga-
nacxadSi amtkicebdnen, isini iZulebuli gaxades, kavSiris wevrebi gamxdariyvnen, 
rac arsebiTad laxavda maT negatiur uflebas, iZulebiT ar gaerTianebuliyvnen 
sxvebTan erTad kavSirSi. 2006 wlis 11 ianvris gadawyvetilebaSi am saqmeze sasa-
marTlo pirdapiri formiT miuTiTebs evrokavSiris ZiriTadi uflebebis qartiis 
me-12 muxlze87.

86 adamianis uflebaTa evropuli sasamarTlo, `baCkovski da sxvebi poloneTis winaaRmdeg~, 2007 wlis 3 maisis 
gadawyvetileba, § 100.
87 adamianis uflebaTa evropuli sasamarTlo (didi palata), `sorenseni da rasmuseni daniis winaaRmdeg~, 2006 
wlis 11 ianvari, § 74.
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muxli 12. qorwinebis ufleba

aq unda ganvixilo 2006 wlis 23 maisis gadawyvetileba saqmeze `granti gaerTiane-
buli samefos winaaRmdeg~, romelic agrZelebs saqmeze `qristin gudvini da i. gaer-
Tianebuli samefos winaaRmdeg~ 2002 wlis 11 ivlisis gadawyvetilebaSi mocemul 
xazs. transseqsuali ganmcxadebeli, romelmac qalis sqesi miiRo, Civis, rom gaerTia-
nebuli samefos mTavroba ar iRebs kanons, romelic uzrunvelyofda transseqsualis 
mier miRebuli sqesis samarTlebriv aRiarebas. ganmcxadeblis saCivari ZiriTadad 
imas exeboda, rom mas ufleba ar mieca, 60 wlis asakidan mieRo pensia88.

muxli 13. samarTlebrivi dacvis efeqtiani saSualebis ufleba

avaldebulebs ra xelSemkvrel saxelmwifoebs, daicvan adamianis uflebebi, pir-
vel rigSi, TavianTi iurisdiqciebis farglebSi, konvenciis me-13 muxli damatebiT 
garantiebs qmnis adamianisTvis am uflebebis efeqtianad ganxorcielebis mizniT. 
me-13 muxlis mizania, uzrunvelyos adamianebisTvis saSualebebi, romlebiTac maT 
SeeZlebaT, TavianT qveyanaSi moipovon efeqtiani samarTlebrivi dacva konvenciiT 
gaTvaliswinebuli uflebebis darRvevis SemTxvevaSi, manam, sanam evropul sasamarT-
loSi gasaCivrebis saerTaSoriso meqanizmebs mimarTaven. es norma xelaxla amoqmed-
da 2000 wlis 26 oqtombers miRebuli gadawyvetilebiT saqmeze `kudla poloneTis 
winaaRmdeg~89. gadawyvetileba me-13 muxls Tavis kanonier da TvalsaCino adgils 
uCens evropuli konvenciis sistemaSi. es, Cemi azriT, srulad Seesabameba konvenciis 
fundamentur miznebs, kerZod ki adamianis uflebaTa dacvis gaZlierebas erovnul 
doneze. amasTan, es arsebiTad mniSvnelovania konvenciis sicocxlisunarianobisTvis 
da misi saaRmsruleblo aparatis arsebobisaTvis, roca konvenciis ZaliT SesaZlebe-
lia saqmis `repatriacia~ erovnuli xelisuflebisTvis. amitom vfiqrob, rom gadawy-
vetileba kudlas saqmeze momavlisken migviTiTebs, roca sasamarTlo mzad iqneba, 
ufro farTo midgoma gamoiyenos me-13 muxlTan dakavSirebiT.

muxli 14. diskriminaciis akrZalva

am sferoSi miRebuli gadawyvetilebebis simravlis gamo Zalze rTulia arCevanis 
gakeTeba, imdenad bevri maTgani imsaxurebs Cvens yuradRebas. Sevexebi erT bolo sa-
qmes, radgan man sasamarTlos precedentul samarTals odnav Seucvala mimarTuleba. 
saqmeSi `Tlimenosi saberZneTis winaaRmdeg~ sasamarTlom pirvelad Tavis praqti-

88 adamianis uflebaTa evropuli sasamarTlo, `granti gaerTianebuli samefos winaaRmdeg~, 2006 wlis 23 maisis 
gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo (didi palata), `qristin gudvini gaerTianebuli 
samefos winaaRmdeg~, 2002 wlis 11 ivlisis gadawyvetileba.
89 adamianis uflebaTa evropuli sasamarTlo (didi palata), `kudla poloneTis winaaRmdeg~, 2000 wlis 26 
oqtombris gadawyvetileba.
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kaSi araorazrovnad aRiara, rom me-14 muxliT gaTvaliswinebuli ufleba, romelic 
krZalavs diskriminacias konvenciiT ganmtkicebuli uflebebiTa da TavisuflebebiT 
sargeblobisas, moicavs ara mxolod erTnair mopyrobas adamianebisadmi erTnair 
situaciebSi, aramed gansxvavebul mopyrobas mniSvnelovnad gansxvavebul situa-
ciebSic. am saqmeSi sisxlis samarTlis danaSaulis gamo nasamarTlobis mqone ieho-
vas mowmes uari uTxres, sertificirebul buRaltrad emuSava. sisxlis samarTlis 
damnaSaved is sasamarTlom im danaSaulis gamo cno, rom man samxedro formis tare-
baze religiuri mosazrebiT uari ganacxada. sasamarTlom miiCnia, rom religiur an 
filosofiur safuZvelze samxedro formis tarebaze uaris Tqmis faqti TavisTavad 
ar gulisxmobs, rom ganmcxadebeli uweso an amoraluri adamiania da amis gamo ver 
imuSavebda buRaltrad. ar arsebobda mizani da dasabuTebuli gamarTleba imis-
Tvis, rom ganmcxadebels sisxlis samarTlis sxva damnaSaveebisgan gansxvavebulad 
ar mopyrobdnen da, Sesabamisad, saxelmwifos unda daeSva saTanado gamonaklisebi 
im wesebze, romelTa ZaliT sisxlis samarTlis damnaSaveebs ekrZalebaT profesiiT 
muSaoba90.

2005 wlis 6 ivlisis gadawyvetileba saqmeze `naCova da sxvebi bulgareTis wi-
naaRmdeg~ pirveli gadawyvetilebaa, romelSic sasamarTlom me-2 da me-14 muxlebi 
gaaerTiana. saqme exeboda e.w. siZulvilis danaSauls. `didi palata miiCnevs (...), rom 
nebismieri mtkicebuleba imisa, rom policielma Seuracxmyofeli gamonaTqvamebi ix-
mara iseTi operaciis Catarebisas, romelic Zalis gamoyenebas moicavda eTnikuri an 
sxva saxis umciresobis warmomadgenlebis winaaRmdeg, Zalian arsebiTia im sakiTxis 
garkvevisTvis, hqonda Tu ara ukanono da siZulviliT gaRvivebul Zaladobas ad-
gili. Tu saqmis gamoZiebisas aseTi mtkicebuleba gamoCndeba, is unda gadamowmdes da 
dadasturebis SemTxvevaSi nebismieri arsebuli faqti srulyofilad iqnes Seswavli-
li rasistuli motivaciis gamovlenis mizniT~91. sasamarTlom daadgina, rom `xelisu-
flebis warmomadgenlebma ar Seasrules me-14 muxliT gaTvaliswinebuli movaleoba, 
me-2 muxlTan erTobliobaSi, romelic iTxovs saxelmwifosgan, yvela zoma miiRos 
imis gamosaZieblad, hqonda Tu ara diskriminacias adgili am movlenebisas~92. garda 
amisa, rasizmTan dakavSirebiT sasamarTlom Tavisi moTxovnebi Camoayaliba Semdegi 
principis saxiT: `rasobrivi Zaladoba gansakuTrebiT Seuracxmyofelia adamianis 
RirsebisTvis da (...) xelisuflebisgan sifrTxiles da aqtiur reagirebas moiTxovs. 
am mizniT xelisuflebam unda gamoiyenos yvela arsebuli saSualeba da SeebrZolos 
rasizmsa da rasobriv Zaladobas, riTac ganamtkicebs demokratiul sazogadoebas, 
romlisTvisac mravalferovneba safrTxes ki ara, simdidris wyaros warmoadgens~93. 
me am gadawyvetilebaSi kidev erT sasargeblo mxares vxedav da unda aRvniSno, rom 

90 adamianis uflebaTa evropuli sasamarTlo, `Timenos saberZneTis winaaRmdeg~, 2000 wlis 6 aprilis gadawy-
vetileba, §§ 47-48.
91 adamianis uflebaTa evropuli sasamarTlo (didi palata), `naCova da sxvebi bulgareTis winaaRmdeg~, 2005 
wlis 6 ivlisis, § 164.
92 Ibid., § 168.
93 Ibid., § 145.
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misi dasabuTeba miRebulia: me-14 muxli xelmisawvdomi gaxda pozitiuri valde-
bulebebisTvis (sasamarTlos es didi xania aRiarebuli aqvs94), romlebic moiTxoven 
saxelmwifoebisgan, miiRon zomebi, gansakuTrebiT winaswari aRmkveTi zomebi, raTa 
uzrunvelyofili iqnes konvenciiT garantirebuli uflebebi individualuri pire-
bis donezec ki, rodesac xSirad vxvdebiT rasizmis gamovlinebas. aq Cans potenciali, 
romelic rasizmis winaaRmdeg sabrZolvelad SeiZleba iqnes gamoyenebuli.

2005 wlis 13 dekembris gadawyvetileba saqmeze `timiSevi ruseTis winaaRmdeg~ 
exeboda yabardo-balyareTis respublikaSi moqmed normas, romlis mixedviTac CeC-
nebs ufleba ar hqondaT, am respublikaSi cxovrebis nebarTva mieRoT. sasamarTlom 
daadgina, rom darRveuli iqna konvenciis me-4 damatebiTi oqmis me-2 muxli mimos-
vlis Tavisuflebis Sesaxeb me-14 muxlTan erTobliobaSi da mkacrad ganacxada, rom 
`Tanamedrove demokratiul sazogadoebaSi, romelic pluralizmis principebze da 
gansxvavebuli kulturebis pativiscemazea damyarebuli, ar SeiZleba obieqturad 
gamarTlebuli iqnes adamianisadmi gansxvavebuli mopyroba, romelic calsaxad an 
mniSvnelovanwilad mis eTnikur warmomavlobas efuZneba~95. am gziT sasamarTlom 
rasobrivi diskriminacia garkveulwilad gaitana diskriminaciuli saqmeebis Sefase-
bis Cveul sazRvrebs gareT, sadac tradiciulad gansxvaveba mopyrobaSi Sesadaris 
situaciebSi SeiZleba gamarTlebuli iqnes, Tu proporciuli zomaa miRebuli, rome-
lic kanonier mizans emsaxureba. saeWvo kriteriumis nacvlad rasobrivi diskrimina-
cia axla gamoricxuli kriteriumi xdeba96.

zemoT ganxilul yvela gadawyvetilebaSi sasamarTlom aSkara kavSiri daamyara 
rasizmTan brZolasa da mravalferovnebis pativiscemaze dafuZnebuli sazogadoebis 
xedvas Soris. iwyebs ra principiT, rom `rasobrivi diskriminacia gansakuTrebiT 
odiozuri formaa diskriminaciisa~97 da rom `rasobrivi Zaladoba gansakuTrebiT 
Seuracxmyofelia adamianis RirsebisTvis~98, sasamarTlo mkafiod acxadebs, rom ra-
sobrivi diskriminaciis saSiSi Sedegebis gaTvaliswinebiT, `xelisuflebisgan gan-
sakuTrebuli sifxizle da aqtiuri reagireba moiTxoveba~.99

94 adamianis uflebaTa evropuli sasamarTlo, `bekosi da kudropulosi saberZneTis winaaRmdeg~, 2005 wlis 
13 dekembris gadawyvetileba; adamianis uflebaTa evropuli sasamarTlo, `ognianova da Cobani bulgareTis 
winaaRmdeg~, 2006 wlis 23 Tebervlis gadawyvetileba.
95 adamianis uflebaTa evropuli sasamarTlo, `timiSevi ruseTis winaaRmdeg~, 2005 wlis 13 dekembris gadawy-
vetileba.
96 s. van drugenbroeki, S. Van Drooghenbroeck, La Convention européenne des droits de l’homme. Trois années de jurisprudence 
de la Cour européenne des droits de l’homme, 2002-2004, Volume 2, Articles 7 à 59 de la Convention. Protocoles additionnels, Brussels, 
Larcier, Les dossiers du Journal des tribunaux, No. 57, 2006, p. 131, No. 483.
97 adamianis uflebaTa evropuli sasamarTlo, `timiSevi ruseTis winaaRmdeg~, 2005 wlis 13 dekembris gadawy-
vetileba, § 56
98 adamianis uflebaTa evropuli sasamarTlo (didi palata), `naCova da sxvebi bulgareTis winaaRmdeg~, 2005 
wlis 6 ivlisis gadawyvetileba, § 145.
99 adamianis uflebaTa evropuli sasamarTlo, `timiSevi ruseTis winaaRmdeg~, 2005 wlis 13 dekembris gadawy-
vetileba, § 56 ; adamianis uflebaTa evropuli sasamarTlo (didi palata), `naCova da sxv. bulgareTis winaaR-
mdeg~, 2005 wlis 6 ivlisis gadawyvetileba, § 145.
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amis garda, SemarTulia ra, uzrunvelyos Tanasworobis aRiarebis gaumjobeseba, 
adamianis uflebaTa evropuli konvenciis me-12 damatebiTi oqmi TavisTavad simbo-
los warmoadgens. is konvenciis iubileze, 2000 wlis noemberSi gaixsna xelmosawe-
rad romSi. axali damatebiTi oqmi Seicavs muxls zogadi Tanasworobis da diskri-
minaciis akrZalvis Sesaxeb. oqmi ZalaSi Sevida 2005 wlis 1 aprils da moqmedebs 17 
saxelmwifoSi, romlebmac misi ratificireba moaxdines.

muxli 17. uflebaTa borotad gamoyenebis akrZalva

sen-Jiustis TqmiT, `Tavisufleba ar ekuTvniT Tavisuflebis mtrebs~, xolo Tu j. 
roulsis komentars gavixsenebT, `samarTali ar moiTxovs, rom Cven usaqmurad vade-
vnebdeT Tvals, rogor angreven sxvebi Cveni arsebobis safuZvels~.100 am Tvalsazri-
siT, me-17 muxli miznad isaxavs `im adamianebisgan ganze gadgomas, visac konvenciiT 
garantirebuli uflebebis sargeblis borotad gamoyeneba surs, radgan maTi mizania, 
kiTxvis qveS daayenon konvenciiT daculi faseulobebi~.

sasamarTlos gamoTqmuli aqvs azri im safrTxeebis Sesaxeb, romlebic demokra-
tias emuqreba. aq maxsendeba is gadawyvetilebebi da ganCinebebi, romlebiTac uari 
iTqva konvenciiT garantirebul dacvaze, roca saqme rasistul, nihilistur an re-
vizionistul gamonaTqvamebs exeboda an sadac mowodeba JRerda ajanyebisken an Za-
ladobisken. ramdenime SemTxvevaSi sasamarTlom gamoiyena konvenciis me-17 muxli da 
daadgina, rom ganmcxadeblebi ver daeyrdnobodnen me-10 da me-11 muxlebs.

sasamarTlom pirvelad gamoiyena me-17 muxli daeWvebis gareSe, roca ganacxadis 
dauSveblobis Sesaxeb ganCinebas iRebda saqmeze `gerodi safrangeTis winaaRmdeg~101. 
frangma filosofosma, warsulSi marqsizmis mimdevarma, revizionistuli gancxade-
bebi gaakeTa. sasamarTlom gamoTqva azri, rom ganmcxadebeli iyenebda `Tavis ufle-
bas gamoxatvis Tavisuflebaze iseTi SedegisTvis, romelic konvenciis teqstsa da 
suliskveTebas ewinaaRmdegeboda~. 2004 wlis 16 noembers miRebul gadawyvetile-
baSi saqmeze `norvudi gaerTianebuli samefos winaaRmdeg~ sasamarTlom pirvelad 
gamoiyena me-17 muxli antimuslimuri rasizmis winaaRmdeg. ganmcxadebeli Cioda, 
rom mas fanjridan Camoaxsnevines plakati warweriT `Sors islami britaneTisgan~. 
2004 wlis 2 seqtembers sasamarTlom gamoitana ganCineba ganacxadis `v.p. da sxvebi 
poloneTis winaaRmdeg~ dauSveblobis Sesaxeb, romelSic saqme exeboda iseTi asocia-
ciebis akrZalvas, romlebic antisemitur miznebs emsaxurebian102.

100 J. Rawls, A Theory of Justice, Oxford, Oxford University Press, 1971, p. 218.
101 adamianis uflebaTa evropuli sasamarTlo, `gerodi safrangeTis winaaRmdeg~, 2003 wlis 24 ivnisis gadawy-
vetileba; D, 2004, p. 239, note by D. Roets; Rev. trim. dr. h., 2004, p. 653, obs. M. Levinet.
102 adamianis uflebaTa evropuli sasamarTlo, `v.p. da sxvebi poloneTis winaaRmdeg~, 2004 wlis 2 seqtembris 
ganCineba ganacxadis dauSveblobis Sesaxeb.
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pirveli damatebiTi oqmi, me-2 muxli. ganaTlebis ufleba

2005 wlis 10 noembris gadawyvetilebaSi saqmeze ̀ leila Sahini TurqeTis winaaRm-
deg~ sasamarTlom daadastura, rom es muxli gamoiyeneba umaRlesi da sauniversite-
to ganaTlebis SemTxvevaSi. gadawyvetileba marTebulad miuTiTebs, rom `umaRles 
ganaTlebasa da sxva danarCen saganmanaTleblo formebs Soris ar arsebobs zustad 
dadgenili sazRvari~, uerTdeba evropis sabWos da ganmeorebiT aRniSnavs `umaRlesi 
ganaTlebis umTavres funqcias da mniSvnelobas adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvisa da demokratiis gaZlierebis saqmeSi~103. amas garda, vinai-
dan ufleba ganaTlebaze niSnavs, rom yvelam isargeblos saganmanaTleblo dawese-
bulebebiT, didi palata aRniSnavs, rom saxelmwifo, romelsac umaRlesi ganaTlebis 
dawesebulebebi aqvs, `movalea, misces qmediTi ufleba moqalaqeebs [am] institute-
bis xelmisawvdomobaze yovelgvari diskriminaciis gareSe~104.

pirveli damatebiTi oqmi, me-3 muxli. Tavisufali arCevnebis ufleba

2005 wlis 6 oqtombris gadawyvetileba saqmeze `hirsti (π2) gaerTianebuli sa-
mefos winaaRmdeg~, romelSic sasamarTlo Seexo patimarTa uflebas arCevnebSi mo-
nawileobaze, gansakuTrebuli mniSvnelobisaa. sasamarTlo mkafiod adgens: `damt-
kicebulia, rom patimrebi ar kargaven konvenciiT gaTvaliswinebul uflebebs 
gasamarTlebis da sasjelis Sefardebis Semdeg da sargebloben im ZiriTadi uflebe-
biTa da TavisuflebebiT, romlebic garantirebulia konvenciiT, garda Tavisufle-
bis uflebisa (..)~105.

2. TanasworobasTan dakavSirebuli uflebebi

uflebebi da Tavisuflebebi vakuumSi ar xorcieldeba. isini konkretul adamians, 
socialur urTierTobebSi moTamaSes ukavSirdeba konkretul situaciaSi sazoga-
doebis SigniT. maTi meSveobiT is identobas iqmnis an ingrevs, cxovrobs an ubralod 
arsebobs. swavla-ganaTleba, janmrTeloba, samuSao adgilze dacva, sacxovrebeli, 
samsaxuri da kultura – es is sferoebia, sadac adamians Tavisi uflebebis ganxor-

103 adamianis uflebaTa evropuli sasamarTlo (didi palata), `leila Sahini TurqeTis winaaRmdeg~, 2005 wlis 
10 noemberi, § 136.
104 Ibid., § 137.
105 adamianis uflebaTa evropuli sasamarTlo (didi palata), `hirsti (π2) gaerTianebuli samefos winaaRmdeg~, 
2005 wlis 6 oqtombris gadawyvetileba, § 69.
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cieleba SeuZlia. magram maTi ganxorcielebisTvis saWiro pirobebis Seqmna moqmede-
bas an Carevas moiTxovs. a. tureins naTqvami aqvs: `ZiriTadi Tavisuflebebis aRia-
reba dakargavs arss, Tuki is usafrTxoebiT ar uzrunvelyofs nebismier adamians 
da Tuki mudmivad ar gaizrdeba samarTlebrivi garantiebisa da saxelmwifo Carevis 
sfero sazogadoebis yvelaze susti wevris dasacavad~106. amitomaa, rom xandaxan ada-
mianis uflebebze laparaki Tu Seuracxmyofeli ara, warmoudgeneli xdeba.

evropul sasamarTlos araerTxel ganucxadebia, rom mniSvnelovania uflebe-
bisTvis sruli samoqmedo sferos micema, radgan konvencia cocxali instrumentia, 
romlis interpretacia erT sxeuls qmnis mis teqstTan erTad da romelic miznad 
isaxavs `ara Teoriuli Tu iluzoruli, aramed efeqtiani da praqtikuli uflebebis 
uzrunvelyofas~. sxva sityvebiT rom vTqvaT, konvenciiT ganmtkicebuli uflebebi 
ar SeiZleba wminda Teoriuli anu virtualuri iyos mudam, radgan `konvencia in-
terpretirebuli da gamoyenebuli unda iqnes ise, rom uzrunvelyofdes praqtikul 
da qmediT uflebebs~. cnobil gadawyvetilebaSi, romelic sasamarTlom miiRo 1979 
wlis 9 oqtombers saqmeze ̀ airi irlandiis winaaRmdeg~ (ganacxadis avtors ar SeeZlo 
qmarTan ganqorwineba finansuri mizezebis gamo), sasamarTlom aRiara, rom ekono-
mikuri da socialuri uflebebis sfero da is sfero, romelsac konvencia moicavs, 
ar aris mkveTrad gamijnuli da `rom es barieri realurad SeiZleba iseve uSlides 
xels konvenciis ganxorcielebas, rogorc samarTlebrivi dabrkoleba~.

amgvarad, evropuli sasamarTlos zogierT gadawyvetilebaze SeiZleba iTqvas, rom 
igi socialur uflebaTa sferoSi iWreba. rac Seexeba adamianis uflebas, hqondes 
sacxovrebeli (“droit au logement”), 2006 wlis 19 ivniss sasamarTlom miiRo gadawyve-
tileba saqmeze `hatten-Capska poloneTis winaaRmdeg~. is qiris gayinvis politikas 
ukavSirdeba da mizanSewonilia misi citireba. `marTalia, (...) poloneTs komunis-
turi reJimidan binebis iseTi mwvave nakleboba ergo, rom zomier fasebSi maTi 
Sovna ar xerxdeba, magram saxelmwifos ori konfliqturi mxaris, binis mesakuTree-
bisa da damqiraveblebis, ineteresebis daregulirebisas wamoWrili gansakuTrebiT 
rTuli da socialurad mwvave problemebi unda daebalansebina. mas, erTi mxriv, 
sakuTrebis uflebis dacva unda uzrunveleyo, xolo, meore mxriv, pativi unda eca 
damqiraveblebis, romlebic ufro xSirad daucveli adamianebi arian, socialuri 
uflebebisTvis~107. amasTan, konvenciis 46-e muxlis gaTvaliswinebiT, sasamarTlo 
iRebs piloturi gadawyvetilebis proceduras, romelic, `upirveles yovlisa, xel-
Semkvreli saxelmwifoebis dasaxmareblad aris mofiqrebuli, rom maT konvenciis 
sistemaSi TavianTi funqcia Seasrulon aseTi problemebis adgilobriv doneze ga-
daWris gziT~108 da, Sesabamisad, is gauxsnis gzas zogad zomebs, romlebic poloneTma 
unda gaataros im mizniT, rom wertili dausvas sakuTrebis uflebis sistematur 

106 A. Touraine, Qu’est-ce que la démocratie?, Paris, Fayard,1994, p. 52.
107 adamianis uflebaTa evropuli sasamarTlo (didi palata), `huten-Capska poloneTis winaaRmdeg~, 2006 wlis 
19 ivnisis gadawyvetileba, § 225.
108 Ibid., § 234.
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darRvevas, rac am saqmeSi dadginda. `socialuri da ekonomikuri aspeqtis gaTva-
liswinebiT, maT Soris saxelmwifos valdebulebisa adamianebis socialur uflebe-
bTan dakavSirebiT (...), sasamarTlo miiCnevs, rom mopasuxe saxelmwifom, upirveles 
yovlisa, saTanado samarTlebrivi da/an sxva zomebis gamoyenebiT unda uzrunvelyos 
adgilobriv samarTlebriv wesrigSi/reglamentSi meqanizmi, romelic SeinarCunebs 
samarTlian balanss binis mesakuTreebis interesebs, maT Soris maT uflebas, miiRon 
sargebeli sakuTari qonebidan, da sazogadoebis zogad interess, sakmarisi sacxovre-
beli farTis nakleb SeZlebulebisTvis xelmisawvdomobis CaTvliT, Soris, konven-
ciiT gaTvaliswinebuli sakuTrebis uflebis dacvis principebis Sesabamisad~109.

msgavs situacias, magram gansxvavebul Temas, kerZod, uflebas Sromaze, exeba 2004 
wlis 27 ivliss miRebuli gadawyvetileba saqmeze `sidabrasi da dziautasi litvis 
winaaRmdeg~. ganmcxadeblebi, suk-is yofili TanamSromlebi, iZulebulni iyvnen, ke-
rZo seqtorSi eZebnaT samuSao, radgan maTze, axali kanonis Sesabamisad, vrceldebo-
da garkveul sferoebSi muSaobis uflebis akrZalva. sasamarTlom daaskvna, rom akr-
Zalva araproporciul zomas warmoadgenda da is mniSvnelovan zemoqmedebas axdenda 
maT unarze/SesaZleblobaze, ̀ sxvadasxva profesiiT ecadaT muSaoba~ da arapirdapir 
axdenda gavlenas maTi piradi cxovrebis pativiscemis uflebis ganxorcielebaze me-8 
muxlis ganmartebiT, miuxedavad akrZalvis miznebis legitimurobisa110.

dabolos, jandacvasTan dakavSirebuli sakiTxebi sasamarTlos precedentuli sa-
marTlis xelSemkvreli saxelmwifoebis pasuximgeblobasTan morgebis kargi maCvene-
belia. magaliTad, 2002 wlis 21 martis ganCinebaSi poloneli moqalaqis neteckis 
ganacxadis dauSveblobis Sesaxeb sasamarTlom yuradReba miaqcia saxelmwifos ufro 
zogad movaleobas. sasamarTlom ganacxada: `ar SeiZleba gamoiricxos, rom xelisu-
flebis warmomadgenlebis moqmedebam da umoqmedobam janmrTelobis dacvis sfe-
roSi SeiZleba garkveul garemoebebSi gamoiwvios maTi pasuxismgebloba me-2 muxlis 
safuZvelze~ da `SesaZloa, me-2 muxlis safuZvelze wamoiWras iseTi sakiTxi, ro-
melSic damtkicebulia, rom xelSemkvreli saxelmwifos oficialurma pirebma riskis 
qveS daayenes adamianis sicocxle misTvis janmrTelobis dacvaze uaris TqmiT, maSin, 
roca mosaxleobis winaSe pasuximgebloba hqondaT aRebuli jandacvis xelmisawvdo-
mobaze~.

109 Ibid., § 239.
110 adamianis uflebaTa evropuli sasamarTlo, `sidebrasi da sxvebi litvis winaaRmdeg~, 2004 wlis 27 ivlisis 
gadawyvetileba, § 61, § 50.
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3. solidarobasTan dakavSirebuli uflebebi

adamianis ZiriTad uflebaTa urTierTdamokidebulebisa da ganuyoflobis sakiTxi 
dRes ufro metad dgas dRis wesrigSi, vidre odesme. erTi kuTxidan rom SevxedoT, 
es gulisxmobs uflebebis gafarToebasa da gaRrmavebas, aseve gulisxmobs mesame 
Taobis uflebebs – solidarobis uflebebs – uflebebs mSvidobaze, ganviTarebaze, 
sufTa garemoze da kacobriobis saerTo memkvidreobis pativiscemis uflebas. yvela 
es ufleba ukve horizontze moCans. marTalia, jer Sesaqmnelia maTi dacvis saSuale-
bebi adamianis uflebaTa dacvis meqanizmebis meSveobiT, magram am uflebebis xedva 
sakmaod realuria da mxolod Cveni warmosaxvis nayofi aRar aris.

minda magaliTad movitano ori saqme, sadac garemos dacvis problemebi wamoiWra. 
saqmeSi `taskini da sxvebi TurqeTis winaaRmdeg~111 xelisuflebis warmomadgenle-
bi ar daemorCilnen sasamarTlos gadawyvetilebas, romelmac gaauqma oqros maRa-
roSi muSaobis nebarTva im safuZvelze, rom gamoyenebuli teqnika garemoze mavne 
zemoqmedebas axdenda da gasca axali nebarTva. saqmeSi `moreno gomesi espaneTis 
winaaRmdeg~112 xelisuflebis organoebi mudmivad arRvevdnen xmis/xmauris kontro-
lis maregulirebel wesebs da gascemdnen nebarTvebs diskoTekebisa da barebis gax-
snaze im zonaSi, romelic `xmauriT gadatvirTul~ zonad iTvleboda. xmauris do-
nisa da im faqtis gaTvaliswinebiT, rom es RamiT da wlebis ganmavlobaSi xdeboda, 
evropulma sasamarTlom miiCnia, rom dairRva me-8 muxliT daculi uflebebi. sasa-
marTlom daadgina, rom ganmcxadeblis ufleba, pativi scen mis sacxovrebels, serio-
zulad irRveoda imis Sedegad, rom xelisufleba ar iRebda zomebs Ramis saaTebSi 
wesrigis dasamyareblad da daaskvna, rom mopasuxe saxelmwifom ar Seasrula Tavisi 
movaleoba da ar daicva ganmcxadeblis ufleba, pativi ecaT misi piradi cxovrebis-
Tvis da sacxovreblisTvis, riTac daarRvia konvenciis me-8 muxli.

rac Seexeba kulturul memkvidreobas, sainteresoa dauSveblobis Sesaxeb ganCi-
neba, romelic sasamarTlom 2005 wlis 1 dekembers gamoitana saqmeze “SCEA Ferme de 
Fresno safrangeTis winaaRmdeg~ (arqiteqturuli Zeglis statusis mqone Senoba), da 
2009 wlis 19 Tebervlis gadawyvetileba saqmeze `kozaCoglu TurqeTis winaaRmdeg~ 
(sakuTrebis istoriuli Rirebuleba).

111 adamianis uflebaTa evropuli sasamarTlo, `taskini da sxvebi TurqeTis winaaRmdeg~, 2004 wlis 10 noembris 
gadawyvetileba.
112 adamianis uflebaTa evropuli sasamarTlo, `moreno gomesi espaneTis winaaRmdeg~, 2004 wlis 16 noembris 
gadawyvetileba.
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II. uflebebis garantireba

aq mTavari sakiTxia efeqtianoba. magram ras vgulisxmobT efeqtianobaSi? roca 
normis mizans vadarebT im xarisxs, ra xarisxiTac Sesrulda es mizani, izomeba nor-
mis qmediToba – saTanadod iqna Tu ara misi meSveobiT sasurveli Sedegi miRweuli. 
meore mxriv, roca normis efeqtianobas vadarebT dagegmil Sedegs, am dros normis 
efeqtianobaa gasazomi, anu SeZlo Tu ara man axali wesis danergva yoveldRiur 
praqtikaSi. samarTlis sociologiis sferoSi efeqtianobis cneba, im Tvalsazri-
siT, Tu ras ganmartavs is, gaxlavT, rom is saSualebas iZleva, gaizomos is xarvezi, 
romelic kanons aSorebs socialuri sinamdvilisgan da romelic igulisxmeba, rom 
kanonma unda daareguliros, anu efeqtianoba am xarvezis gazomvis iaraRia.

adamianis uflebebs roca vexebiT, efeqtianoba kompleqsuri sakiTxia, vinaidan 
is pozitiurad ukavSirdeba imas, Tu ra donezea adamianis uflebebi aRiarebuli 
da ra xarisxiT xdeba maTi dacva; da negatiurad ukavSirdeba imas, Tu rogor aris 
organizebuli winaaRmdegobis gawevis formebi. amgvarad, efeqtianoba ganuyofelia 
araefeqtianobisgan113. mosamarTle petiti ambobda, rom `roca saqme adamianis ufle-
bebs exeba, mxolod erTi moqmedi kriteriumia gamosayenebeli da es damcavi zomebis 
efeqtianobaa. yvelaferi danarCeni diplomatiuri enaa, SedarebiTi samarTlis sqo-
lastika, gancxadebebi, TviTkmayofileba da kanonis uzenaesobis formaluri dacva~.

a. Sidasaxelmwifoebriv doneze

dasawyisisTvis unda gavixsenoT, rom ̀ saerTaSoriso meqanizmebis Zalze mniSvnelo-
vani funqciis miuxedavad, adamianis uflebaTa efeqtiani dacva iwyeba da mTavrdeba 
adgilobriv doneze~114.

aq ramdenime donezea zomebis gatareba mniSvnelovani, rasac ormagi xasiaTis ur-
TierTobebamde mivyavarT adamianis uflebaTa evropuli sasamarTlosa da qveynis 
mosamarTlesa da evropuli kontrolis damatebiT bunebas Soris, romelic ganmar-
tavs da mniSvnelobas aZlevs Sidasaxelmwifoebrivi sasamarTlo dacvis saSualebe-
bis amowurvis wess. roca vambobT, rom sistema subsidiarobis principiT muSaobs, 
es imas niSnavs, rom pasuxismgebeli evropul konvenciaSi mocemuli uflebebisa da 
Tavisuflebebis dacvaze, pirvel rigSi, adgilobrivi xelisuflebaa, gansakuTrebiT 
ki sasamarTlo xelisufleba. xelSemkvrel saxelmwifoebs SeuZliaT konvenciis ga-
moyeneba da unda gamoiyenon kidec da uzrunvelyon saCivris dakmayofileba.

113 J. Carbonnier, « Effectivité et ineffectivité de la règle de droit », Année sociologique, 1958, pp. 3 et seq.
114 evropis sabWo, `Cvens xelSi~, adamianis uflebaTa dacvis efeqtianoba sayovelTao deklaraciis miRebidan 50 
wlis Semdeg, strasburgi, evropis sabWos gamocema, 1999.
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rac Seexeba sakanonmdeblo xelisuflebas, aucileblia, rom qveynis parlamentma 
yuradRebiT Seiswavlos kanonproeqti mis damtkicebamde, momzadebis procesSi, da 
mere gaauqmos is normebi Tu kanonebi, romlebic konvencias ar Seesabameba. minis-
trTa komitetis π5 (2004) rekomendacia, romelic xelSemkvreli saxelmwifoebis-
Tvis gaica 2004 wlis 12 maiss, swored amas exeba: unda Semowmdes kanonproeqtebis, 
moqmedi kanonebisa da administraciuli praqtikis Sesabamisoba adamianis uflebaTa 
evropul konvenciaSi mocemul standartebTan.

sasamarTlo xelisuflebis doneze sakiTxi exeba konvenciis CarTvas, anu integri-
rebas xelSemkvreli saxelmwifos samarTlebriv sistemaSi da im gzebs, Tu rogor 
gamoiyeneben saxelmwifoebi mas115. Sesabamisad, adgilobriv sasamarTloebs miniWe-
buli aqvT umTavresi funqcia – ganmarton da iuridiuli Zala miscen konvenciis 
normebs zomebis miRebisa da dakmayofilebis Sesaxeb konkretul saqmeebSi swori 
gadawyvetilebis miRebiTa da Sidasaxelmwifoebrivi kanonmdeblobis am normebTan 
harmonizaciis gziT. adgilobriv mosamarTlesa da saerTaSoriso mosamarTles So-
ris adamianis uflebaTa dacvis sferoSi arsebobs cxadad gamoxatuli saerTo pa-
suxismgeblobis sfero; saxelmwifos xelisufleba pirvel pasuxismgeblobas iRebs 
yvela saxelmwifo uwyebis mier adamianis uflebaTa pativiscemaze; evropuli sasa-
marTlo, romelic adamianis uflebaTa dacvaze kontrols axorcielebs, iRebs sabo-
loo pasuxismgeblobas. dRes faqtobrivad aRiarebulia, rom imisaTvis, rom saimedo 
iyos, adamianis uflebaTa dacvam unda gaiaros garedan Semowmeba - saerTaSoriso 
Sexeduleba, romelic obieqtur suraTs iZleva.

adamianis uflebebi gvibiZgebs, SevcvaloT midgoma, kerZod, uari vTqvaT normaTa 
ierarqiis kelseniseul modelze. principSi, adamianis uflebaTa dacvis evropuli 
samarTali dRes didi da fundamenturi gamowvevis winaSe ayenebs tradiciul sa-
marTlebriv azrovnebas, vinaidan `piramidul~ azrovnebas ufro susts, naklebad 
samarTliansa da Sesabamiss xdis. xom ar SegveZlo, an xom ar unda dagveviwyebina is 
(piramida)? xom ar gadavsuliyaviT piramididan qselze? kanonis Seqmnis axal gzaze? 
marTebulad svamen kiTxvas m. van de kerCove da f. osti116.

b. saerTaSoriso doneze

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia ar 
aris mxolod pirveli instrumenti. is, amave dros, yvelaze fundamenturia, vinai-
dan efeqtianobis TvalsazrisiT konvencia yvelaze srul dacvas gvTavazobs, masSi 

115 ix. h. keleris kvlevis proeqti, The reception of the ECHR in the Member States, http://www.rwi.unizh.ch/keller/Reception/
home.htm (University of Zurich, 2006).
116 F. Ost and M. van de Kerchove, “De la pyramide au réseau ? Vers un nouveau mode de production du droit~, Revue interdisciplinaire 
d’études juridiques, 2000, pp. 1-82 ; F. Ost and M. van de Kerchove, De la pyramide au réseau. Pour une théorie dialectique du droit, 
Brussels, Publications des Facultés universitaires Saint-Louis, 2002.
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gaTvaliswinebuli uflebebi ki sarCelze uflebis Semqmnelia, anu maT SeuZliaT 
regresiuli moTxovnis sagnis formireba adamianis uflebaTa dacvis axali evro-
puli sasamarTlos winaSe, romelic 1998 wlis 1 noembers daarsda. ufro zogadad 
rom vTqvaT, adamianis uflebaTa damtkicebis unari sasamarTlos winaSe am uflebaTa 
efqtianobis upirvelesi winapirobaa.

rac Seexeba evropuli sasamarTlos meqanizms, gamovyof xuT uaxles tendencias.

1. iurisdiqciis farglebi

evropul sasamarTloSi sul ufro meti saqme Semodis, romelic pirdapir exeba 
evropis Tanamegobrobas, evrokavSiris kanonebsa da evropuli institutebis mier 
gamocemul aqtebs. saqme `bosforis aviaxazebi irlandiis winaaRmdeg~ exeba TviTm-
frinavis ijariT aRebas ganmcxadebeli kompaniis mier iugoslaviis aviaxazebisgan. 
irlandiis xelisuflebis warmomadgenlebma xsenebuli TviTmfrinavi CamoarTves 
aviaxazebs evrokavSiris sabWos reglamentis Tanaxmad, romelmac, Tavis mxriv, gaero-
s sanqcia gamoiyena iugoslaviis federaciuli respublikis (serbia da montenegro) 
winaaRmdeg. ganmcxadeblis saCivari TviTmfrinavis SenarCunebaze Tavdapirvelad 
dakmayofilda umaRlesi sasamarTlos mier, romelmac 1994 wlis ivnisSi gadawy-
vita, rom sabWos direqtiva ar gamoiyeneboda TviTmfrinavis SemTxvevaSi. Tumca 
apelaciisas uzenaesma sasamarTlom, evropis ekonomikuri Tanamegobrobis Sesaxeb 
xelSekrulebis 177-e muxlis Sesabamisad, winaswari SekiTxviT mimarTa marTlmsa-
julebis evropul sasamarTlos, exeboda Tu ara ganmcxadeblis TviTmfrinavs sabWos 
Sesabamisi direqtiva. miRebuli pasuxi dadebiTi iyo da uzenaesma sasamarTlom 1996 
wlis noemberSi gamoiyena marTlmsajulebis evropuli sasamarTlos gadawyvetileba 
da daakmayofila saxelmwifos saapelacio saCivari. ganmcxadebeli evropuli konven-
ciis pirveli damatebiTi oqmis pirveli muxlis (qonebis dacva) safuZvelze Civis, 
rom mas gadaWarbebuli tvirTis atana mouwia, rac gamowveuli iyo irlandiis saxel-
mwifos mier dakisrebuli sanqciebiT, da rom amis Sedegad kompaniam mniSvnelovani 
finansuri zarali ganicada.

2005 wlis 30 ivniss miRebuli gadawyvetilebiT evropuli sasamarTlo cdilobs, 
rom konvenciam evrokavSiris wevr saxelmwifoTa Soris zesaxelmwifo organos Se-
qmniT dabrkoleba ar Seuqmnas evropas integraciis gzaze. integracia ki, rogorc 
evrokomisiis wevrebi amtkiceben sasamarTlosTvis wardgenil TavianT gancxadebeb-
Si, seriozulad Seferxdeba, Tu kavSiris wevr saxelmwifoebs evrokavSiris aqtebis 
konvenciasTan Sesabamisobis Semowmeba mouwevT manam, sanam Tanxmobas ganacxadeben 
maT gamoyenebaze, im situaciebSic ki, rodesac ver gamoiyeneben Sefasebis zRvars. 
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magram sasamarTlo ar acxadebs, rom, vinaidan wevr saxelmwifoebs garkveuli ufle-
bamosilebebi gadacemuli aqvT zesaxelmwifo organizaciisTvis, anu evropis Tana-
megobrobisTvis, is situaciebi, romlebic evropis Tanamegobrobis aqtebis gamoye-
nebis Sedegad ganviTardeba, ar moxvdeba maTi (saxelmwifoebis) iurisdiqciis qveS 
konvenciis pirveli muxlis ganmartebiT. piriqiT, sasamarTlo askvnis, rom maSin, 
roca konvencia gamoiyeneba aseT situaciebSi (ratione loci, materiae and personae) da manam, 
sanam wevri saxelmwifoebi pasuxismgebelni arian im sazedamxedvelo uwyebebis wi-
naSe, romlebsac konvencia ayalibebs, evropuli sasamarTlos mier mxolod saqmis ga-
moZieba-ganxilvis masStabze axdens gavlenas is garemoeba, rom savaraudo darRvevis 
wyaro evropis TanamegobrobaSi miRebuli aqtis gamoyenebaSia: sasamarTlo miiCnevs, 
rom imdenad, ramdenadac evrokavSiris samarTlebrivi sistema uzrunvelyofs fun-
damenturi uflebebis adekvatur doneze dacvas da Tu is (evropuli sasamarTlo) 
ar dadgeba `konvenciiT garantirebuli uflebebis dacvaze kontrolis meqanizmis 
disfunqciis~ gamovlenis winaSe an `aSkara xarvezis~ winaSe117, mas SeuZlia dauSvas, 
rom am samarTlebrivi sistemis mixedviT dadgenili samarTlebrivi valdebulebebis 
Sesrulebisas evrokavSiris wevri saxelmwifoebi ar arRveven TavianT valdebule-
bebs adamianis uflebaTa evropuli konvenciis mixedviT.

dabolos, 1980-iani wlebis dasawyisidan, gansakuTrebiT ki 1990-iani wlebidan, 
adamianis uflebaTa evropuli sasamarTlo iRebs ganacxadebs, romlebSic konven-
ciis xelSemkvreli saxelmwifoebis individualuri Tu koleqtiuri pasuxismgeblo-
bis sakiTxia wamoWrili im qmedebebTan Tu umoqmedobasTan dakavSirebiT, romlebic 
im saerTaSoriso organizaciebis institutebsa Tu uwyebebs miewerebaT, romelTa 
wevrebic isini arian, iqneba es evrokavSiri118 Tu nato. es sakiTxi did palatas jer 
ar gadauwyvetia.

2. Sualeduri zomebi

2005 wlis 4 Tebervals miRebuli gadawyvetileba saqmeze `mamaTqulovi da aska-
rovi TurqeTis winaaRmdeg~ aSkarad gauqmebaa (revirement de jurisprudence) precedentu-
li samarTlisa. ganmcxadebelTa warmomadgenlebi amtkicebdnen, rom maTi kliente-
bis eqstradirebiT, miuxedavad sasamarTlos miTiTebisa sasamarTlos 39-e wesze, 
TurqeTma ar Seasrula Tavisi valdebuleba 34-e muxlis moTxovnis Sesabamisad, 

117 adamianis uflebaTa evropuli sasamarTlo (didi palata), Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi ir-
landiis winaaRmdeg, 2005 wlis 30 ivnisis gadawyvetileba, § 166.
118 adamianis uflebaTa evropuli sasamarTlo, `garzili evrokavSiris wevr saxelmwifoTa winaaRmdeg~ (1998 
wlis 22 oqtombris ganCineba dauSveblobis Sesaxeb) da adamianis uflebaTa evropuli sasamarTlo, Société Auto-
mobiles Guérin evrokavSiris 15 saxelmwifos winaaRmdeg (2000 wlis 4 ivlisis ganCineba dauSveblobis Sesaxeb).
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rom arafriT SeeSala xeli fizikuri pirisgan individualuri ganacxadis wardgenis 
uflebis efeqtiani ganxorcielebisTvis. sasamarTlom miuTiTa TurqeTis xelisu-
flebas, rom eqstradireba ar SeiZleba ganxorcieldes manam, sanam ar Semowmdeba 
ganmcxadebelTa SiSis safuZvlianoba. sasamarTlom Seaxsena mxares, rom individua-
luri ganacxadis wardgenis ufleba `konvenciis sistemis efeqtianobis~ da am muxlis 
fuZemdebluri filosofiis erT-erTi fundamenturi garantiaa119 da xazi gausva, rom 
ganmcxadeblis an potenciuri ganmcxadeblis mier sasamarTlosTan Tavisuflad ur-
TierTobis SesaZleblobas gansakuTrebuli mniSvneloba aqvs. `am miznebisTvis igi 
[sasamarTlo] askvnis, rom 43-e muxlSi in fine mocemuli valdebuleba moiTxovs xel-
Semkvreli mxarisgan, rom man ara marto ganmcxadebelze zewolisgan Seikavos Tavi, 
aramed moqmedebisgan da umoqmedobisganac, romelic, ganacxadis sagnis moSlis an 
moxsnis gziT, uazrobad aqcevs mis ganxilvas an sxva mxriv SeuSlis xels sasamarT-
los saqmis ganxilvaSi Cveulebrivi procedurebiT~120.

rac Seexeba Sualedur zomebs, maT sasamarTlo gascems im mizniT, `rom xeli 
Seewyos individualuri ganacxadis wardgenis uflebis ̀ qmediT ganxorcielebas~, im 
azriT, rom SenarCundes ganacxadis sagani, maSin, roca miiCneva, rom is gamouswore-
beli safrTxis riskis qveS dgas mopasuxe saxelmwifos moqmedebis an umoqmedobis 
mizeziT121. pozitiurad rom vTqvaT, `Sualeduri zomebi [...] mniSvnelovan rols 
asrulebs gamousworebeli situaciebis Tavidan asacileblad, rac sasamarTlos 
xels SeuSlida ganacxadis saTanadod ganxilvaSi da [...] konvenciis uflebebis praq-
tikuli da qmediTi sargebliT uzrunvelyofs ganmcxadebels~.122 mamaTqulovisa 
da askarovis saqmeSi cxadi iyo, rom ganmcxadeblebis eqstradirebis gamo dac-
vis done, romelic sasamarTlos unda SeeTavazebina, gamousworeblad Semcirda. 
saerTaSoriso samarTlis zogadi principebisa da im mosazrebebis gaTvaliswine-
biT, romlebic am TemasTan dakavSirebiT gamoiTqva saerTaSoriso uwyebebis mier, 
sasamarTlom pirvelad gadawyvita, rom `mopasuxe saxelmwifos mier Sualeduri 
zomebis gamoyenebis Seusrulebloba Searyevs 34-e muxliT garantirebul indivi-
dualuri ganacxadis wardgenis uflebis efeqtianobas da saxelmwifoebis mier pir-
veli muxliT nakisr valdebulebas – daicvan konvenciaSi gansazRvruli uflebebi 
da Tavisuflebebi~123.

2006 wlis 17 ianvars miRebul gadawyvetilebaSi saqmeze `aulmi safrangeTis wi-
naaRmdeg~ sasamarTlom daaskvna, rom sasamarTlos 39-e wesSi miTiTebuli Sualedu-
ri zomebis SeusruleblobiT da ganmcxadeblis deportirebiT alJirSi safrangeTma 
xeli SeuSala sasamarTlos, uzrunveleyo ganmcxadebeli saWiro dacviT konvenciis 

119 adamianis uflebaTa evropuli sasamarTlo (didi palata), `mamaTqulovi da askarovi TurqeTis winaaRmdeg~, 
2005 wlis 4 Tebervlis gadawyvetileba, § 100.
120 Ibid., § 102 in fine.
121 Ibid., § 108.
122 Ibid., § 125.
123 Ibidem.



45

adamianis uflebaTa evropuli sasamarTlo ormocdaaTi wlisaa. 
bolodroindeli mimarTulebebi sasamarTlos iurisprudenciaSi

SesaZlebeli darRvevisgan. amis Sedegad safrangeTma ar Seasrula konvenciis 34-e 
muxliT gansazRvruli Tavisi valdebuleba124.

dabolos, saqme `evansi gaerTianebuli samefos winaaRmdeg~ namdvilad imsaxurebs 
yuradRebas, radgan sasamarTlom 39-e wesi Zalze specifikur situaciaSi gamoiyena. 
saqme exeba xelovnur ganayofierebas. roca saqme sasamarTloSi Semovida 2005 wels, 
sasamarTlom gaerTianebuli samefos xelisuflebas miuTiTa, `rom procedure-
bis saTanadod Casatareblad sasurveli iqneboda, Tu is saWiro zomebs miiRebda 
da uzrunvelyofda embrionis Senaxvas manam, sanam sasamarTlo saqmis Seswavlas 
daasrulebda. embrionis ganadgureba ganacxadis sagans warmoadgenda. imave dRes 
prezidentma gadawyvita, rom ganacxadi prioritetulad unda ganexilaT 41-e muxlis 
Sesabamisad125. 2006 wlis 7 marts miRebul gadawyvetilebaSi sasamarTlo miiCnevs, 
rom `miTiTeba, romelic xelisuflebas mieca sasamarTlos 39-e wesis Tanaxmad, (...) 
ZalaSi unda iyos manamde, sanam winamdebare gadawyvetileba sabolood ar gamocxad-
deba an sanam sasamarTlos didi palatis kolegia ar miiRebs erTi an orive mxaris 
Txovnas saqmis didi palatisTvis gadacemis Sesaxeb konvenciis 43-e muxlis Sesabami-
sad126. ase rom, operatiul nawilSi sasamarTlo iRebs gadawyvetilebas, `ganagrZos 
miTiTebis micema xelisuflebisTvis sasamarTlos wesebis 39-e wesis Sesabamisad, 
rom procedurebis saTanadod Casatareblad sasurveli iqneboda, Tu xelisufleba 
saWiro zomebs miiRebda da uzrunvelyofda Canasaxis Senaxvas winamdebare gadawyve-
tilebis sabolood gamocxadebamde an axali brZanebis gacemamde~.

3. samarTliani dakmayofileba da gadawyvetilebaTa  
aRsruleba – uflebebis miReba

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebiT saqme ar sruldeba, 
is dapirebaa, rom situacia Seicvleba da sawyisi wertilia im procesisa, romelic 
SesaZlebels gaxdis uflebaTa da TavisuflebaTa qmediT ganxorcielebas. konvenciis 
41-e muxliT gaTvaliswinebuli samarTliani dakmayofilebisa da 46-e muxliT gansa-
zRvrul gadawyvetilebaTa aRsrulebis sakiTxebma movlenaTa uCveulo ganviTarebas 
misca biZgi sasamarTlos precedentul samarTalSi. sasamarTlom mniSvnelovanwilad 

124 adamianis uflebaTa evropuli sasamarTlo, `aolmi safrangeTis winaaRmdeg~, 2006 wlis 17 ianvris gadawy-
vetileba, § 110.
125 adamianis uflebaTa evropuli sasamarTlo, `evansi gaerTianebuli samefos winaaRmdeg~, 2006 wlis 7 martis 
gadawyvetileba, § 3. es saqme gadaeca did palatas, romelmac gadawyvetileba 2007 wlis 10 aprils gamoitana 
(ix. supra.).
126 Ibid., § 77.
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gazarda Tavisi roli im TvalsazrisiT, rom miTiTebebs akeTebs saTanado zomebis 
miRebaze, dawyebuli individualuri zomebiT da damTavrebuli im zogadi zomebiT, 
romlebic moiTxoveba sistemuri problemis aRmosafxvrelad.

individualuri zomebi

sasamarTlo miiwevs im praqtikisken, rom miuTiTos mocemul xelSemkvrel saxelm-
wifos konkretuli zomebis gatarebisken darRvevasTan dakavSirebiT romelime kon-
kretul saqmeSi an im saqmeebSi, romlebic sasamarTlo ganxilvas elis127. zogierT 
gadawyvetilebaSi, imis garda, rom me-6 muxlis pirveli punqtis darRveva daadgina, 
sasamarTlom aRniSna, rom yvelaze Sesaferisi zoma, rac ki darRvevasTan dakavSire-
biT SeiZleba gatardes, saqmis xelmeored ganxilvaa128. saqmeSi `asaniZe saqarTvelos 
winaaRmdeg~ sasamarTlom ganmcxadeblis dauyovnebliv ganTavisufleba moiTxova ga-
dawyvetilebis operatiul nawilSi129. am saxis winadadebebiT/TxovnebiT, romlebic, 
garkveuli azriT, `awydebian sasamarTlo dacvis saSualebis deklaraciuli mode-
lis sazRvrebs~130, xSirad mimarTaven, yovel SemTxvevaSi, arapirdapir, adgilobriv 
sasamarTloebs, radgan maT am sasamarTloebis mier garkveuli zomebis gatareba 
mohyveba.

2004 wlis 8 aprils miRebul gadawyvetilebaSi saqmeze `asaniZe saqarTvelos wi-
naaRmdeg~ ganmcxadebeli Cioda, rom mas aWaris avtonomiuri respublikis xelisu-
fleba ar aTavisuflebs, miuxedavad imisa, rom 1999 wels erTi danaSaulisTvis 
prezidentis mier iqna Sewyalebuli, xolo meore danaSaulze saqarTvelos uzenaesma 
sasamarTlom 2001 wels gamamarTlebeli ganaCeni gamoitana. daaskvna ra, rom adgili 
hqonda konvenciis me-5 da me-6 muxlebis darRvevas aWaris avtonomiuri respublikis 
xelisuflebis mier, romelmac ar gaanTavisufla ganmcxadebeli saqarTvelos uze-
naesi sasamarTlos gamamarTlebeli gadawyvetilebis miuxedavad, sasamarTlom daad-
gina operatiul nawilSi, rom `mopasuxe saxelmwifom unda uzrunvelyos ganmcxade-

127 adamianis uflebaTa evropuli sasamarTlo, `Teqin ildizi TurqeTis winaaRmdeg~, 2005 wlis 10 noembris 
gadawyvetileba, § 91 et seq da `qsenides-arestis TurqeTis winaaRmdeg~, 2005 wlis 22 dekembris gadawyvetileba, 
§ 40 (5-operat. muxli).
128 adamianis uflebaTa evropuli sasamarTlo (didi palata), `ojalan TurqeTis winaaRmdeg~, 2005 wlis 12 
maisis gadawyvetileba, da `klaes da sxvebi belgiis winaaRmdeg~, 2005 wlis 2 ivnisis gadawyvetileba, § 53 
(operat. muxlis me-5 punqti).
129 adamianis uflebaTa evropuli sasamarTlo (didi palata), `asaniZe saqarTvelos winaaRmdeg~, 2004 wlis 8 
aprilis gadawyvetileba.
130 Ph. Leach, “Beyond the Bug River – A new dawn for redress before the European Court of Human Rights~, European Human Rights 
Law Review, 2005, no. 2, p. 159.
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blis ganTavisufleba rac SeiZleba axlo periodSi~131. gaimeora ra, rom upirveles 
yovlisa saxelmwifos asarCevia, Tu ra saSualebebs mimarTavs gadawyvetilebis aR-
sasruleblad, sasamarTlom gamoTqva azri, rom `am saqmeSi aRmoCenili darRveva 
Tavisi bunebiT ar tovebs arCevanis gakeTebis saSualebas, Tu ra zoma unda iqnes 
gatarebuli saCivris dasakmayofileblad~132.

saqme `ilasku da sxvebi moldovisa da ruseTis winaaRmdeg~ exeboda moldovisa da 
ruseTis pasuxismgeblobas konvenciis pirveli muxlis safuZvelze, kerZod ki saxel-
mwifos pozitiur valdebulebas im Tavis teritoriebTan dakavSirebiT, romlebsac 
is ver akontrolebs, anu moldovis dnestrispireTis respublikasTan dakavSirebiT. 
saqme exeboda patimarTa mimarT cudad mopyrobasa da patimrobis pirobebs. sasa-
marTlos didma palatam 2004 wlis 8 ivliss miRebul gadawyvetilebaSi daadgina, 
rom ganmcxadeblebi eqceodnen moldovis iurisdiqciis farglebSi konvenciis pir-
veli muxlis mniSvnelobiT (saxelmwifo iurisdiqcia) pozitiur valdebulebebTan 
mimarTebaSi da ruseTis iurisdiqciaSi pirveli muxlis mniSvnelobiT. sasamarTlom 
detalebis ganuxilvelad daadgina konvenciis ori – me-3 da me-5 – muxlis darRveva 
da erTsulovnad gamoitana daskvna, rom moldovasa da ruseTs yvela saWiro zoma 
unda mieRoT, raTa bolo moeRoT ganmcxadeblebis TviTnebur patimrobaSi yofnis-
Tvis da dauyovnebliv gaeTavisuflebinaT isini. 

zogadi zomebi

sasamarTloSi Semodis gancxadebebi, romlebsac Cven ganmeorebiT ganacxadebs 
vuwodebT. ganmeorebiTi ganacxadi sistemur (magaliTad, aRmosavleT evropaSi 
meore msoflio omisa da berlinis kedlis dangrevamde periodSi nacionalizebuli 
qonebis restituciasTan an postkomunistur gardamaval periodTan dakavSirebuli 
problemebi) an endemur situaciebs exeba. es ukanaskneli gansakuTrebiT mwvavea ru-
seTSi, ukrainaSi, poloneTsa da bulgareTSi. amis mizezi xSirad cixeebis gadatvir-
Tva da Zveli, gaumarTavi Senobebia, romlebSic sapatimroebia ganTavsebuli.

didi palatis mier 2004 wlis 22 ivniss miRebuli gadawyvetileba saqmeze `bro-
niovski poloneTis winaaRmdeg~ dadgenilia pilotur gadawyvetilebad. saqme exe-
boda poloneTis xelisuflebis mier kompensaciebis gacemas, sakuTrebaze diskonti-
rebuli uflebis gadacemis formiT, mdinare bagis mopirdapire sanapiros miwebze, 

131 adamianis uflebaTa evropuli sasamarTlo (didi palata), `asaniZe saqarTvelos winaaRmdeg~, 2004 wlis 8 
aprilis gadawyvetileba, § 203.
132 Ibid, § 202 in fine.
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romlebic poloneTs aRar ekuTvnoda meore msoflio omis Semdeg. evropulma sasa-
marTlom ara marto daadgina damatebiTi oqmis pirveli muxlis darRveva, aramed 
daaskvna, rom `darRveva gamowveuli iyo sistemuri problemiT, romelic Sidasaxel-
mwifoebriv gaumarTav kanonmdeblobasa da praqtikas ukavSirdeboda, vinaidan ar 
arsebobda qmediTi meqanizmi mdinare bagis mosarCeleebis mier `kreditis uflebis~ 
ganxorcielebisTvis~. sasamarTlom sistemuri problema Semdegnairad gansazRvra: 
`situacia, romelSic saqmis faqtobrivi masala saxelmwifos samarTlebriv sistemaSi 
xarvezis arsebobas avlens, ris Sedegadac fizikur pirTa mTel kategorias CamorT-
meuli aqvs konvenciiT gansazRvruli uflebebi~ da `sadac Sida kanonmdeblobasa 
da praqtikaSi identificirebulma xarvezebma (...) SesaZloa sxva, momdevno, kargad 
dasabuTebul ganacxadebs miscen gza~.

sasamarTlom aRniSna, rom am safuZvelze gadawyvetilebis aRsrulebis procesSi 
zogadma zomebma nebismieri dabrkoleba unda aaridos uamrav adamians, romlebzec 
zegavlena iqonia konvenciasTan Seusabamo situaciam da romlebic ver axorciele-
ben sakuTar uflebas, an, amis sanacvlod, unda daakmayofilos sarCeli damatebiTi 
oqmis pirveli muxliT gaTvaliswinebuli sakuTrebis uflebis dacvis principebis 
Sesabamisad~. gadawyvetilebis operatiul nawilSi sasamarTlom aRniSna, rom `saTa-
nado samarTlebrivi zomebis gatarebiT da administraciuli praqtikiT mopasuxe 
saxelmwifom unda uzrunvelyos xsenebuli sakuTrebis uflebis ganxorcieleba ̀ mdi-
nare bagis~ danarCen mosarCeleebTan damokidebulebaSi an, amis sanacvlod, ekviva-
lenturi dakmayofileba unda SesTavazos maT damatebiTi oqmis pirveli muxliT 
gaTvaliswinebuli sakuTrebis uflebis dacvis principebis Sesabamisad~. rac Seexeba 
46-e muxls, broniovskis saqme damTavrda 2005 wlis 28 seqtembers miRebuli gadawy-
vetilebiT problemis megobrulad mogvarebis Sesaxeb.

didi palatis mier 2006 wlis 19 ivniss miRebul gadawyvetilebaSi saqmeze `huten-
Capska poloneTis winaaRmdeg~ wamoWrilia igive sakiTxebi, roca saqme piloturad 
unda iqnes miCneuli imis gadasawyvetad, Seesabameboda Tu ara qiris sakontrolo 
sqemebi damatebiTi oqmis pirvel muxls133. `pilotur~ meTods gadawyvetilebis miRe-
bisa, romelSic identificirebulia sistemuri problema, sasamarTlos saqmianobaSi 
praqtikuli mniSvneloba aqvs. aseT SemTxvevebSi sasamarTlo gadadebs sxva, msgavsi 
problemebis Semcveli ganacxadebis ganxilvas, romlebic elodebian aucilebeli sa-
samarTlo dacvis zomebs.

133 `huten-Capska poloneTis winaaRmdeg~, didi palatis 2006 wlis 19 ivnisis gadawyvetileba.
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proceduris ganaxleba

es pirvel rigSi exeba sasamarTlo warmoebis ganaxlebas im saqmeebSi, romlebSic 
sasamarTlom darRveva daadgina, magram ar mianiSna axali mosmenis Catarebis an 
procesis ganaxlebis saWiroebis Sesaxeb. maSin, roca xelSemkvreli mxareebis umete-
sobas aqvs muxli sisxlis samarTalwarmoebis ganaxlebis Sesaxeb, samoqalaqo da ad-
ministraciul saqmeebSi Cans, rom erTgvarovani praqtika ar arsebobs. ufro metic, 
drois gasvla SeiZleba aseT saqmeebSi mniSvnelovani aRmoCndes, vinaidan adgilo-
briv sasamarTloebs SeiZleba, zogierT SemTxvevaSi, dasWirdeT imis Seswavla, moq-
medebs Tu ara saqmis mimdinare garemoebebSi evropuli sasamarTlos mier warsulSi 
gakeTebuli Sefaseba. SeiZleba mesame mxarisTvis miyenebuli SesaZlo zianic pro-
blemuri aRmoCndes.

4. erToblivi ZalisxmeviT muSaoba

SesamCnevia adamianis uflebaTa dacvis uzrunvelmyofi instrumentebis gamravle-
ba rogorc xarisxobrivi, ise raodenobrivi TvalsazrisiTac. zogi am process in-
tensiur gavrcelebad aRiqvams, zogisTvis ki es konstruqciuli winsvlaa `adamianis 
uflebaTa sayovelTao kanonisken~. am situaciaze, romelmac SeiZleba pozitiuri 
Sedegebic moitanos da negatiuric, fiqroben adamianis uflebaTa dacvis sferoSi 
momuSave arasamTavrobo organizaciebic, romlebic amiT xsnian muSaobis koordina-
ciisa da saerTo platformebis Seqmnis saWiroebas. yvelaze didi problema imaSi 
mdgomareobs, rom arsebobs riski imisa, rom arc erTma mxarem ar icodes danawevre-
bis, winaaRmdegobriobebis, Seusabamobebisa da im instrumentebis Sesaxeb, romlebic 
erTmaneTs gamoricxaven. amis nacvlad me mxars vuWer ideas, rom yvela am instru-
mentma erovnul da saerTaSoriso doneze erToblivad imoqmedos.

unda aRiniSnos, rom sasamarTlo xSirad mimarTavs sxva qveynebis Sidasaxelmwi-
foebriv da saerTaSoriso precedentul samarTals, roca mniSvnelovani gadawyve-
tilebebi gamoaqvs. SedarebiTi samarTlis moxmoba adamianis uflebaTa evropuli 
sasamarTlos winaSe kamaTis sagani ar xdeba134 da miiReba rogorc mocemuloba. sa-

134 ix., magaliTad, kanadisa da aSS-is gadawyvetilebebi adamianis uflebaTa evropuli sasamarTlo (didi pala-
ta), ̀ hirsti (π2) gaerTianebuli samefos winaaRmdeg~, 2005 wlis 6 oqtombris gadawyvetileba; adamianis ufle-
baTa evropuli sasamarTlo, `efelbi gaerTianebuli samefos winaaRmdeg~, 2003 wlis 6 maisis gadawyvetileba; 
adamianis uflebaTa evropuli sasamarTlo, `alani gaerTianebuli samefos winaaRmdeg~, 2002 wlis 5 noembris 
gadawyvetileba. es sakiTxi sakamaTo gaxda aSS-Si. ix. mosamarTle jastis ruT bader ginzburgis gakeTebuli 
SeniSvnebi samxreT afrikis sakonstitucio sasamarTlosTvis, adamianuri Sexedulebebis pativiscema, 2006 
wlis 7 Tebervali.
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samarTlo miiCnevs, rom yvela mizezi aqvs imisTvis, rom Seiswavlos sxva qveynebis 
sasamarTloTa gadawyvetilebebi, romlebic msgavs sakiTxebs exeba. is aRiarebs, rom, 
marTalia, sxva qveynebisa da saerTaSoriso sasamarTloebis mosazrebebi misTvis ma-
valdebulebeli aranairad ar aris, magram saxelmZRvanelo principebis miseuli ga-
geba namdvilad gamdidrdeba, Tu igi Seiswavlis, rogor miudgnen sxva sasamarTloebi 
imave sakiTxs. teqnologiebis ganviTarebasTan erTad sirTules aRar warmoadgens, 
rom myisierad moipovo mniSvnelovani gadawyvetilebebi, magaliTad, gaerTianebuli 
samefos lordTa palatidan, aSS-is da kanadis uzenaesi sasamarTloebidan an samxreT 
afrikis konstituciuri sasamarTlodan.

amas garda, Cven ar unda ugulebelvyoT am standartebis daxvewisa da gamoyenebis 
saqmeSi adamianis uflebaTa dacvis sferoSi momuSave evrosabWos sxva organoebis 
wvlili, kerZod, wamebis sawinaaRmdego komitetis, adamianis uflebaTa dacvis ko-
misris, socialur uflebaTa evropis komitetis, rasizmisa da Seuwynareblobis sawi-
naaRmdego evropuli komitetis da erovnul umciresobaTa dacvis sakonsultacio 
komitetis wvlili. Cven mier CamoTvlili organoebi xSirad eyrdnobian evropuli 
sasamarTlos gadawyvetilebebs, magram piriqiTac xdeba, roca sasamarTlo maT mo-
sazrebebs miuTiTebs xolme. magaliTad, dRes sasamarTlo sakmaod xSirad mimarTavs 
wamebis sawinaaRmdego komitetis angariSebs, roca adgens, aRwevs Tu ara sapati-
mroSi arsebuli pirobebi araadamianuri da Rirsebis Semlaxveli mopyrobis dones 
konkretul saqmeebSi135. sasamarTlos xSirad gaukeTebia miTiTeba aseve rasizmisa 
da Seuwynareblobis sawinaaRmdego evropuli komitetis136 da evropis socialuri 
qartiis safuZvelze momzadebul angariSebze137.

5. reforma

1989-1990 wlebSi evropis sabWos gafarToebasTan erTad Seiqmna axali sivrce 
konvenciis sistemisTvis. maSin roca am sistemis mizani igive darCa, sasamarTlos 
dRes ufro didi roli aqvs demokratiis ganmtkicebisa da kanonis uzenaesobis dacvis 
saqmeSi gafarToebul evropaSi. ueWvelia, rom misi mniSvneloba arasdros yofila 
ufro didi. evropuli sasamarTlo Tavisi precedentuli samarTliT da sxvadasxva 

135 ix. adamianis uflebaTa evropuli sasamarTlo, `van der veni niderlandebis winaaRmdeg~, 2003 wlis 4 Te-
bervlis gadawyvetileba.
136 ix. adamianis uflebaTa evropuli sasamarTlo (didi palata), `naCova da sxv. bulgareTis winaaRmdeg~, 2005 
wlis 6 ivlisis gadawyvetileba (miTiTeba - rasizmisa da Seuwynareblobis sawinaaRmdego evropuli komisiis 
angariSebi bulgareTze).
137 ix. adamianis uflebaTa evropuli sasamarTlo (didi palata), `sorenseni da rasmuseni daniis winaaRmdeg~, 
2006 wlis 11 ianvris gadawyvetileba (miTiTeba - evropis socialuri komitetis angariSebi).
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saxelmwifos uzenaes da sakonstitucio sasamarTloebTan TanamSromlobiT demo-
kratiuli RirebulebebiTa da konvenciis samarTlebrivi principebiT ganamtkicebs 
sxvadasxva qveynis erovnul samarTlebriv sistemebs da daxmarebas uwevs maT, rom 
uzrunvelyofili iqnes konvenciis standartebis ganxorcieleba yoveldRiur praq-
tikaSi. dResdReobiT sasamarTlos winaSe mdgomi udidesi gamowveva mxolod konven-
ciis standartebis SenarCuneba da ganviTareba ki ar aris, aramed imis uzrunvelyo-
fac, rom evropa, sadac adamianis uflebebi ayvavdeba, darCes erT mTlian sxeulad 
saerTo RirebulebebiT.

am gamowvevis sapasuxod evropis sabWos ministrTa komitetma 2004 wlis maisSi 
miiRo adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis me-14 dama-
tebiTi oqmi, rig rekomendaciebsa da rezoluciebTan erTad, romlebic misi efeqtia-
nobis gasaZliereblad aris gamiznuli. am reformis mizania, misces sasamarTlos imis 
saSualeba, rom man meti yuradReba dauTmos arsebiTi saxis ganacxadebs, gansakuTre-
biT ki maT, romlebSic adamianis uflebaTa darRvevaa aRmoCenili, misi gafiltvris 
unaris gaZlierebiT da Sidasaxelmwifoebriv doneze konvenciis ganxorcielebis 
gaumjobesebiT. aq me aRvniSnav me-14 damatebiTi oqmiT (romelic ZalaSi 2010 wlis 
1 ivniss Seva) Semotanil ramdenime yvelaze mniSvnelovan cvlileba s.

sasamarTlo uflebamosili iqneba, erTi mosamarTlis SemadgenlobiT gamoacxados 
saqme dauSveblad an amoricxos is gansaxilvel saqmeTa nusxidan, Tu gadawyvetile-
bis/ganCinebis miReba SesaZlebelia Semdgomi ganxilvis gareSe (me-4 da me-5 muxle-
bi). principSi, gadawyvetilebebi dasaSvebobaze da arsebiT ganxilvaze erTdroulad 
SeiZleba iqnes miRebuli (me-9 muxli).

sami mosamarTlisgan Semdgari komitetis uflebamosileba gazrdilia. is ufleba-
mosilia, gamoacxados ganacxadi dasaSvebad da, amave dros, gamoitanos gadawyveti-
leba arsebiTi mxaris Sesaxeb, Tu saqmis ZiriTadi sakiTxi konvenciis an oqmebis gan-
martebasa Tu gamoyenebasTan dakavSirebiT, ukve gadawyvetilia sasamarTlos mier 
myarad dadgenili precedentuli samarTliT (me-8 muxli).

sasamarTlos plenaruli sxdomis moTxovniT, ministrTa komitets SeuZlia erTsu-
lovani gadawyvetilebiT da gansazRvruli droiT xuTamde Seamciros mosamarTleTa 
raodenoba palatebSi (me-5 muxli).

me-12 muxliT damatebulia dasaSvebobis kriteriumebi, riTac Seicvala 35-e 
muxlis me-3 punqti. saqme dauSveblad cxaddeba, Tu ganmcxadebels ar miadga mniS-
vnelovani ziani da konvenciasa da mis oqmebSi gansazRvruli adamianis uflebaTa 
pativiscema ar moiTxovs ganacxadis arsebiTad ganxilvas. magram ar SeiZleba am sa-
fuZvelze saqmis uaryofa, Tuki is saTanadod ar ganxilula Sidasaxelmwifoebrivi 
sasamarTlos mier.

konvenciis 46-e muxls daemata me-4 punqti (me-16 muxli), romlis mixedviT, minis-
trTa komitets eZleva uflebamosileba, Tu is miiCnevs, rom maRali xelSemkvreli 
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mxare uars acxadebs, daemorCilos sasamarTlo gadawyvetilebas im saqmeze, romlis 
mxaresac is warmoadgens, mimarTos sasamarTlos kiTxviT, Seasrula Tu ara mxarem 
pirveli punqtiT gaTvaliswinebuli valdebuleba. sasamarTlos SekiTxva waredgi-
neba mxarisTvis formaluri Setyobinebis Semdeg da komitetis uflebamosil warmo-
madgenelTa ori mesamedis xmaTa umravlesobiT miRebuli gadawyvetilebiT.

amis garda, ministrTa komitetma 2004 wlis 12 maiss miiRo rekomendaciebi wevri 
qveynebisTvis, magaliTad, rekomendacia REC(2004)5, raTa uzrunvelyofili iqnes sa-
Tanado da qmediTi meqanizmebis arseboba kanonproeqtebis konvenciasTan Sesabamiso-
bis sistematurad Semowmebis mizniT sasamarTlos precedentuli samarTlis kuTxiT, 
uzrunvelyofili iqnes iseTi meqanizmebis arseboba, romelTa saSualebiTac saWi-
roebisamebr Semowmdeba moqmedi kanonebisa da administraciuli praqtikis Sesaba-
misoba, maT Soris, rogorc es gamoTqmulia reglamentebSi, brZanebebsa da cirkula-
rebSi, raTa rac SeiZleba swrafad moxdes kanonebisa da administraciuli praqtikis 
adaptacia konvenciis darRvevis Tavidan asacileblad. 

konvenciis reforma mZimed mimdinareobs da mudam CamorCeba dros. es SeiZleba 
aixsnas damatebiTi oqmebis proeqtebis Seqmnis sirTuliT da im faqtiT, rom yvela 
xelSemkvrelma saxelmwifom unda moaxdinos maTi ratificireba, roca cvlilebebi 
procedurul an struqturul sakiTxebs exeba. magaliTad, π11 damatebiTi oqmis ra-
tificirebas xelSemkvreli saxelmwifoebis mier sam weliwadze meti xani dasWirda. 
gadatvirTuli saerTaSoriso sasamarTlosTvis droSi CamorCena imas niSnavs, rom 
im droisTvis, roca es aucilebeli reforma ganxorcieldeba da cvlilebebi ZalaSi 
Seva, problemis parametrebi da zomebi Secvlili iqneba. 
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konstitucionalizmi da 
sasamarTlo precedenti 
gaerTianebul  
samefoSi

Sarlota skiTi

saseqsis universitetis samarTlis skolis leqtori, samarTlis doqtori.

Sesavali

es naSromi miznad isaxavs sasamarTlo precedentis doqtrinis gamokvlevas gaer-
Tianebuli samefos ganviTarebadi konstitucionalizmis konteqstSi. ganviTare-
bad konstitucionalizmSi vgulisxmob gadasvlas erTi mdgomareobidan, romelSic 
konstitucia aRiqmeboda rogorc `aRmweri~ imisa, Tu ra xdeboda gaerTianebuli 
samefos samarTlebriv sistemaSi da praqtikaSi, vinaidan is dawerili saxiT ar ar-
sebobda, meoreSi, sadac konstitucionalistebi fiqroben, rom dRes konstituciaSi 
uamravi sxvadasxva principia, romlebic Seesabameba saerTaSoriso normebs da, mar-
Talia, is amJamadac ar arsebobs oficialuri dokumentis saxiT, mainc zRudavs da 
mimarTulebasac aZlevs saxelmwifo Zalauflebas.

daviwyeb amJamindeli konstituciuri konteqstiT, romelSic precedenti funq-
cionirebs, Semdeg gadaval doqtrinis farglebis Seswavlaze da sabolood Seva-
faseb mis zemoqmedebas adamianis uflebaTa da ZiriTad TavisuflebaTa evropul 
konvenciaze gaerTianebuli samefos saqmeebTan mimarTebaSi. 
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umaRlesi sasamarTloebis konstituciuri konteqsti 
gaerTianebul samefoSi

gaerTianebul samefoSi ar arsebobs calke sakonstitucio sasamarTloebi. konsti-
tuciuri sakiTxebi SeiZleba yvela doneze iqnes ganxiluli da gadawyvetili, magram 
mniSvnelovani problemebi, savaraudod, apelaciis gavliT, yvelaze maRali instan-
ciis sasamarTloSi moxvdeba. mimdinare wlis 1 oqtombers axalma uzenaesma sasa-
marTlom Caanacvla lordTa palatis saapelacio komiteti, rogorc umaRlesma saa-
pelacio sasamarTlom gaerTianebul samefoSi1. am uzenaesi sasamarTlosTvis axali 
uflebamosilebebi ar miuniWebiaT da, amerikis SeerTebuli Statebis uzenaesi sasa-
marTlosgan gansxvavebiT, arc imisTvis SeuqmniaT, rom mas konstituciaSi kanonebis-
Tvis iuridiuli Zalis CamomrTmevis pozicia daekavebina: parlamenti gaerTianebul 
samefoSi suverenul institutad darCeba2. miuxedavad amisa, es niSnavs uflebamosi-
lebaTa ufro mkafio gamijvnas sasamarTloebsa da sakanonmdeblo organos Soris. 
uzenaesi sasamarTlos moqmedi mosamarTleebi lordTa palatis wevrebad rCebian, 
magram maT palataSi mimdinare debatebSi monawileobisa da xmis micemis ufleba 
aRar eqnebaT. marTalia, es cvlilebebi erTi SexedviT kosmetikuri da simboluria, 
magram maT mainc didi mniSvneloba aqvs, vinaidan isini asaxaven sasamarTloebis sul 
ufro mzard rols gaerTianebuli samefos konstituciaSi.

ras niSnavs mosamarTlis konstituciuri mdgomareoba gaerTianebul samefoSi – 
qmnis Tu ara is kanons? pasuxi damokidebulia imaze, Tu rogor ganvmartavT `kanon-
Semoqmedebas~ da imazec, Tu ra saxis kanoni gaqvT mxedvelobaSi3. saerTo samarTali, 
samarTali, romelic kodificirebuli ar aris statutebad da wlebis ganmavlo-
baSi Camoyalibda precedentuli samarTlis safuZvelze, eqvemdebareba sasamarTlos 
mxridan samarTlis etapobriv/inkrementul ganviTarebas. misgan gansxvavebiT, sta-
tuturi samarTali, romelic sakanonmdeblo organoSi iqmneba, mxolod sasamarT-
los mier `ganmartebas~ eqvemdebareba. orive SemTxvevaSi mosamarTleebi naTlad 
acnobiereben SezRudvebs maT uflebamosilebebze, romlebsac parlamenti, rogorc 
umaRlesi kanonSemoqmedebiTi organo konstituciiT uwesebs maT. amis gamo, sta-
tutur samarTals upiratesi Zala aqvs saerTo samarTlis (mosamarTlis mier Se-
qmnilis) mimarT da roca saerTo samarTals aviTarebs, mosamarTles axsovs da yu-

1 realurad, es cota damabnevelia. uzenaesi sasamarTlo umaRlesi saapelacio instanciaa mTel gaerTianebul 
samefoSi samoqalaqo saqmeebisTvis, magram sisxlis samarTlis saqmeebs mxolod inglisidan, uelsidan da 
CrdiloeT irlandiidan ganixilavs. SotlandiaSi ki iusticiis umaRlesi sasamarTlo (sisxlis samarTlis 
saqmeTa sasamarTlo) pirveli instanciis sasamarTloc aris da uzenaesi saapelacioc sisxlis samarTlis 
saqmeebisTvis (High Court of Justiciary).
2 http://www.supremecourt.gov.uk/ ; 29 oqtomberi, 2009. 
3 sasamarTlo xelisuflebis samTavrobo veb-gverdi, http://www.judiciary.gov.uk/about–judiciary/judges–and–the–constitu-
tion/index.htm. `miTs~ uwodebs im azrs, rom mosamarTle kanons qmnis. amis sapirispirod, saimon li miiCnevs, rom 
`zRaparia~, roca amboben, rom mosamarTle kanons ar qmnis (ixileT, Simon Lee, Judging Judges, Faber and Faber, London 
1989 (ixileT me-2 Tavi `ori zRapari~).
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radRebiTaa, rom ar Seexos samarTlis im sferos, romlis farglebSic parlamenti 
ukeT gadawyvets problemebs. lordi Torpi Semdegnairad asabuTebs sasamarTlos 
TavSekavebas saqmeSi `darTi darTis winaaRmdeg~4:

`Tuki fundamenturi cvlileba unda dainergos, is sakanonmdeblo organom unda 
Semoitanos da ara mosamarTlem. kanonSemoqmedebiTi procesi martooden demokra-
tiuli procesi ar aris, is SesaZleblobas iZleva, rom srulyofili kvlevebisa da 
konsultaciebis daxmarebiT cvlilebis marSruti iqnes Seswavlili, sanam mas daamt-
kiceben~. 

sisxlis samarTlis ori saqme gviCvenebs, Tu rogori uTanxmoeba gamoiwvia mo-
samarTleTa mier konstituciuri rolis ganxorcielebam saerTo samarTlis gan-
viTarebis procesSi. 1961 wels saqmeSi `Sou dpp-is winaaRmdeg~5 lordTa palatis 
sasamarTlo komitetma Seqmna saerTo samarTlis axali danaSauli: konspiraciuli 
SeTanxmeba sazogadoebrivi moralis garyvnis Taobaze, vinaidan komitetis wevrebs 
miaCndaT, rom bukletis gamocema, romelSic CamoTvlili iyo im qalTa saxelebi da 
misamarTebi, romlebic fasian seqsualur momsaxurebas sTavazobdnen momxmareblebs, 
miuRebeli iyo. lordi reidis mosazreba mkveTrad gansxvavdeboda komitetis Se-
madgenlobis umravlesobis mosazrebisgan. is fiqrobda, rom umravlesobis qmedeba 
arakonstituciuri iyo: `parlamenti erTaderTi adgilia da me darwmunebuli var, 
rom erTaderTi Sesaferisi adgili, sadac es saqme unda gadawydes. roca sazogadoe-
brivi azri momwifebulia, parlamenti dauyovnebliv ereva saqmeSi. sadac parlamenti 
frTxilobs, iq sasamarTloebi ar unda SeiWrnen.~ meore saqmeSi, kerZod, `r. r-s 
winaaRmdeg~6, lordTa palatis sasamarTlo komitetma qmrebs mouxsna imuniteti, 
romliTac isini daculebi iyvnen sisxlissamarTlebrivi devnisgan colebis gaupa-
tiurebis SemTxvevaSi. 

Sous saqme sasamarTlos gadaWarbebuli aqtiurobis problemas warmoaCens. aq 
axali danaSauli Seiqmna TiTqmis arafrisgan da daupirispirda kanonis uzenaesobas 
(da adamianis uflebaTa dacvis princips) sisxlis samarTlis danaSaulis retrospeq-
tiuli Seqmnis gziT. meore saqme, `r. r-s winaaRmdeg~, gansxvavebulia. am problemaze 
didi xnis ganmavlobaSi kamaTobdnen da Zalze kritikul mosazrebebs gamoTqvamd-
nen adamianTa sxvadasxva jgufebi, maT Soris policiis, qalTa organizaciebis war-
momadgenlebi da parlamentis wevrebi. sasamarTlo amtkicebda, rom es cvlileba 
parlamentis Carevas ar saWiroebda, vinaidan is axal danaSauls ki ar qmnida, ara-
med `iuridiul fiqcias aSorebda saerTo samarTals, romelic ukve anaqronizmad 
qceuliyo~7, Seuracxyofda colebis Rirsebas, arRvevda maT uflebebs da, Sesabami-
sad, mas adgili aRar unda hqonoda Tanamedrove samarTalSi. saqme gasaCivrda ada-

4 saojaxo samarTlis angariSebi 2, 286. 
5 [1962] saapelacio saqmeebi 23.3.
6 [1992] saapelacio saqmeebi 599.
7 Ibid lord leini 611.
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mianis uflebaTa evropul sasamarTloSi. magram, miuxedavad imisa, rom cvlileba 
retrospeqtiuli iyo gaerTianebuli samefos Sidasaxelmwifoebriv kanonmdeblo-
basTan kavSirSi, sasamarTlom daadgina, rom is ara marto ar ewinaaRmdegeboda me-7 
muxls, aramed pativiscemasac asaxavda adamianis uflebaTa da ZiriTad Tavisufle-
baTa evropuli konvenciis me-3 muxlisadmi8.

statutebis interpretaciisas mosamarTleebis mizania, sisruleSi moiyvanon par-
lamentis survili Tu ganzraxva. da mainc, lordi slini amtkicebs, rom mTlianad 
sasamarTloebis gadasawyvetia, gamoiyenon Tu ara arsebuli kanonmdebloba axali 
faqtobrivi situaciebis mimarT. igi ambobs, rom amis gakeTeba `parlamentis funq-
ciebis uzurpirebas ar niSnavs~, xolo `argakeTeba sasamarTlos rolze uaris Tqmis 
tolfasi iqneba~. lordma slinma daaskvna, rom, `Tu parlamentma gadawyvita, rom 
Sedegi is ar aris, rasac moelian, is Secvlis kanons~9. Tumca lordma slinma garkve-
viT aRniSna, rom `kanonmdeblobaSi arsebuli xarvezebi `mosamarTleebma TavianTi 
mosazrebebiT ar unda Seavson~10. 

statutebis interpretaciis procesi iwyeba imiT, rasac es sityva, interpreta-
cia (ganmarteba) niSnavs zustad, sityvasityviT, anu statutis sityvebs, sadac ki es 
SesaZlebelia, Cveulebrivi mniSvneloba eniWeba. Tuki am gziT kanonis gamoyeneba 
ganxorcielebadi ar xdeba, maSin mosamarTleebma SesaZloa ufro mizanmimarTuli 
midgoma gamoiyenon da Seiswavlon, Tu ra problemis gadasaWrelad iyo kanoni miRe-
buli. 1933 wlamde kanonis miznebisTvis gageba mTliani statutis konstruqciidan 
SeiZleboda da aqtamde arsebuli kanonis dawvrilebiT Seswavlac iZleoda amis 
saSualebas. saqmeSi `peperi hartis winaaRmdeg~11 lordTa palatis sasamarTlo komi-
tetma gadawyvita, rom sasamarTloebs SeeZloT gadaexedaT da dayrdnobodnen par-
lamentis masalebs parlamentis ganzraxvis dasadgenad. lordma braun-vilkinsonma 
aRniSna, rom sasamarTloebs amis gakeTeba mxolod maSin SeuZliaT, roca kanonmde-
bloba `bundovani da orazrovania~12. ufro metic, sasamarTloebs ufleba hqondaT, 
SeeswavlaT mxolod parlamentSi kanonis iniciatorisa da mxardamWeris mier gake-
Tebuli gancxadebebi da is masalebi, romlebic gancxadebebis da maTi Sedegebis gan-
martebisTvis iyo saWiro. amas garda, gancxadebebze dayrdnobac mxolod maSin iyo 
SesaZlebeli, Tu isini mkafiod da naTlad iqneboda Camoyalibebuli13. 

ramdenadac zemoT naTqvami parlamentis konstituciur pozicias ganamtkicebs, im-
denad sakamaTo sakiTxia da, amasTan, konstituciasac ewinaaRmdegeba, radgan sasa-
marTloebi saparlamento debatebis Seswavlas ar Seudgebian da, aqedan gamomdinare, 

8 ganacxadi `si. ar. gaerTianebuli samefos winaaRmdeg~, 20190/92.
9 ficpatriki sterlingis samSeneblo asociaciis winaaRmdeg [2001] 1AC 27 at p33. 
10 Ibid.
11 peperi hartis winaaRmdeg [1993] AC 593. 
12 Ibid, 640 C.
13 Ibid. 
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kanonmdeblobis iniciatorisa da mxardamWeris (Cveulebriv, es mTavrobaa) ganmar-
tebas miscemen upiratesobas da ara mTlianad parlamentisas14. amas garda, miiCneva, 
rom es ZviradRirebuli procesia, radgan saqmeze dakavebul iuristebs saparla-
mento masalebis Seswavlac sWirdebaT precedentuli samarTlisa da sakanonmdeblo 
teqstebis garda15.

statuturi ganmartebisadmi sityvasityviT midgomac sakamaTo SeiZleba aRmoCndes, 
vinaidan sityvebis mniSvneloba droTa ganmavlobaSi icvleba16. saqmeSi `ficpatriki 
sterlingis samSeneblo asociaciis winaaRmdeg~17 lordTa palatis sasamarTlo komi-
tetma daadgina, rom 1977 wels miRebul aqtSi `rentis Sesaxeb~ sityva `ojaxi~ unda 
ganimartos ara im mniSvnelobiT, romelic am sityvas maSin hqonda, aramed 2001 wels 
micemuli ganmartebiT. im dros parlaments fiqsirebuli ganmarteba ar mouTavsebia 
statutSi18, amitom misTvis SeiZleboda `moqnili da Tavisufali~19, `yoveldRiuri~ 
ganmartebis micema. sasamarTlom miiCnia, rom 2001 wels am sityvis, `ojaxis~, mniS-
vneloba moicavda xangrZlivi homoseqsualuri partniorebis urTierTobasac, vi-
naidan ubralo xalxisTvis amgvari urTierToba `ojaxuri~ urTierToba iqneboda20.

precedentis doqtrinis farglebi

savaldebulo precedentis, anu stare decisis, doqtrina inglisur samarTlebriv 
sistemaSi procesia, romlis drosac sasamarTlo gadawyvetilebas saqmeze iRebs `ms-
gavsi~ analogiuri saqmeebis mixedviT, romlebic adre aqvT ganxiluli precedentis 
Semqmnel sasamarTloebs. yvela saqme ar qmnis precedents. precedenti iqmneba mxo-
lod umaRles sasamarTloSi, saapelaciosa da uzenaes sasamarTloebSi ganxilul 
saqmeebze miRebuli gadawyvetilebebiT. SeiZleba banalurad JRerdes, magram saval-
debulo Zalis mqone precedentis doqtrina ar Camoyalibdeba da saTanadod ver 
imuSavebs sxvadasxva sasamarTloebis ierarqiuli struqturebis aRiarebis gareSe. 

14 joan staini (lord staini) peperi hartis winaaRmdeg; A Re-examination,~ Oxford Journal Of legal Studies, Vol. 21, No.1 
(2001), pp 59-72 at p.64.
15 Ibid, 63.
16 ixileT lordi hatonis gansxvavebuli mosazreba saqmeze `ficpatriki sterlingis samSeneblo asociaciis 
winaaRmdeg~ [2001] AC 27.
17 Ibid.
18 lord klaidma sxva statutebze miuTiTa, magaliTad, Housing Act 1985, sadac mocemuli iyo ojaxis wevris gan-
marteba da CamoTvlili iyvnen is adamianebi, vinc SeiZleboda, rom `ojaxad~ miCneuliyvnen. ibid gv 5.
19 ibid lord klaidi, gv. 55.
20 Tumca sasamarTlom uari Tqva da ar daadgina, rom homoseqsualuri partniori `meuRle~ SeiZleboda yo-
filiyo.
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es aucilebelia imisTvis, rom vicodeT, romeli gadawyvetileba romeli sasamarT-
losTvis iqneba savaldebulo. precedentis ganviTarebaze msjelobis dros samar-
Talmcodneobis doqtori diasi acxadebs, rom `savaldebulo Zalis mqone preceden-
tis muSaobisTvis aucilebelia uflebamosilebaTa mkafio piramida~21.

mosamarTle mkafiod ar gansazRvravs Tavisi gadawyvetilebis motivs (ratio deci-
dendi) ganaCenSi. ase rom, mosamarTlis mier gadawyvetilebis miRebisas misi samarT-
lebrivi motivirebisa Tu dasabuTebis gaanalizeba Zalze mniSvnelovania gadawyve-
tilebis ratio decidendi-s dasadgenad. Cven unda gavarkvioT, `Tu ratom gadawyvites 
mosamarTleebma, rom kanoni amgvarad gamoiyeneba~. Tumca sanam samarTlebrivi mo-
tivirebis saerTo mkafio xazi ar gamovlindeba, romelic zurgs umagrebs umravle-
sobis gadawyvetilebas, precedentis Semqmneli ratio decidendi-c ar iarsebebs22. Ta-
vad ratio decidendi Sedgeba saqmis arsebiTi faqtebisgan – im faqtebisgan, romlebTan 
dakavSirebiTac miiCneva, rom isini Sesatyvisia gadawyvetilebis motivirebisTvis 
– da samarTlebrivi principebisgan. es Zalian martivad JRers, magram es formula 
ratio decidendi-sTvis TavisTavad tavtologiaa. saqmis ratio decidendi-s gageba mxolod 
mas Semdeg aris SesaZlebeli, roca Semdeg sasamarTlo mosmenebze Seiswavlian mas, 
roca misi gamoyenebis an gamokveTis sakiTxi dadgeba. realurad, momdevno saqmeebze 
gamoyenebisas xdeba adrindeli saqmis ratio decidendi-s farglebis gansazRvra da is 
sakiTxic, Tu ra faqtebi unda iqnes miCneuli arsebiTad, wydeba momdevno saqmeebze 
misi gamoyenebisas. am gziT saqmis ratio decidendi, Tuki saerTod SesaZlebelia misi 
gamokveTa, SeiZleba farTod ganisazRvros – Semdeg gansaxilvel saqmeebze gamoye-
nebis mizniT an SeiZleba mas viwro ganmarteba mieces, ise, rom samomavlod Tavidan 
iqnes acilebuli misi gamoyeneba. Tuki bolo SemTxvevasTan gvaqvs saqme, process, 
romelzec gansaxilveli saqmis Sedareba mimdinareobs adre miRebul gadawyvetile-
basTan arsebiTi gansxvavevebis dadgenis mizniT, rom mosamarTles saSualeba mieces, 
ar ixelmZRvanelos im gadawyvetilebiT, ganmasxvavebeli ewodeba23. am procesis ar-
sis gageba Zalze mniSvnelovania roca precedentis doqtrinas ganvixilavT, vinaidan 
Zala, rac ganmasxvavebel process aqvs, zRudavs precedentis zemoqmedebas ise, rom 
saeWvos ar xdis arc precedentis doqtrinis Zalas da arc gadawyvetilebis motivi-
rebul safuZvlebs.

ganmasxvavebeli procesisTvis saWiroa sxdomis Canawerebi, mosamarTleTa Tu mo-
samarTlis msjelobis Canawerebi da a.S. profesori diasi aRniSnavs, rom preceden-

21 ixileT r.v.m. diasi, Jurisprudence, Butterworths, London, 1985. gv.127.
22 ixileT lord deningis kamaTi saapelacio sasamarTloSi saqmis `ri harperi da sxv. saxelmwifo qvanaxSiris 
sabWos winaaRmdeg“ ganxilvisas [1973] QB 614. lord deningi msjleobda ratio decidendi-is aRmoCenis SeuZle-
blobaze saqmeSi `smiti centraluri asbestis winaaRmdeg~ [1973] AC 518. sasamarTlos orma wevrma mosarClis 
sasargeblod gamoitana daskvna, orma sawinaaRmdegod. Tumca im orma mosamarTlem, romelmac mosarClis sas-
argeblod gadawyvita saqme, gadawyvetilebis motivirebis iseTi jaWvi warmoadgina, romelmac gansasjels 
dauWira mxari.
23 sityvaTa TamaSis gamo am saqmeze, rogorc Zalian `gamorCeulze~, ise saubroben da ara rogorc maRali sta-
tusis mqoneze, rac imas niSnavs, rom mas Tavs arideben, rogorc ki SesaZlebelia.
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tuli sistema moiTxovs precedentis Semqmneli sasamarTlos sxdomebis angariSebis 
sando sistemis arsebobas. marTalia, inglisis samarTlebriv sistemaSi angariSebi 
saqmeebze 1282 welsac iwereboda, magram realurad sando da amomwuravi angariSe-
bis Sedgena saqmeebze mas Semdeg daiwyes, rac 1865 wels inglisisa da uelsis samarT-
lebrivi sabWo daarsda24.

precedentis doqtrina ornairad muSaobs inglisis samarTlebriv sistemaSi. ver-
tikaluri gamoyenebisas sasamarTlo valdebulia, masze maRali instanciebis sasa-
marTloebis mier dadgenili precedentebiT ixelmZRvanelos. ase rom, sagrafoebis 
sasamarTloebisTvis savaldebuloa umaRlesi, saapelacio da uzenaesi (lordTa pa-
lata) sasamarTloebis gadawyvetilebebi, umaRlesi sasamarTlosTvis – saapelacio 
da uzenaesi sasamarTloebis gadawyvetilebebi, xolo saapelaciosTvis – mxolod 
uzenaesi sasamarTlosi. am gziT sxvadasxva adgilas da sxvadasxva dros mosmenil 
saqmeebs Soris logikuri da Tanmimdevruli jaWvi ibmeba. precedenti horizonta-
luradac muSaobs umaRles sasamarTloebSi. sagrafos sasamarTlo ar qmnis pre-
cedents da umaRlesi sasamarTlo valdebuli ar aris, daicvas Tavisive adre miRe-
buli gadawyvetileba, Tuki ganaCenze angariSi ar aris Sedgenili, am SemTxvevaSi ki 
SeiZleba gadawyvetileba gamoyenebuli iqnes mosamarTlis dasarwmuneblad, ixel-
mZRvanelos am konkretuli gadawyvetilebiT. saapelacio sasamarTlos samoqalaqo 
saqmeTa departamenti Tavs ivaldebulebs, rom Seasrulos Tavisi gadawyvetileba, 
Tuki `iangi bristolis aviaxazebis winaaRmdeg~ saqmeSi dadgenili sami gamonakli-
sidan romelime ar aris saxeze25. pirveli gamonaklisi gaxlavT is, rom Tu sasa-
marTlos erTze meti gadawyvetileba aqvs miRebuli, romlis gamoyenebac SeuZlia, 
is uflebamosilia, Tavad gadawyvitos, romeli maTganiT ixelmZRvanelos; meore 
gulisxmobs, rom, Tu adrindeli gadawyvetileba per incuriam26-is gziT iqna miRebuli, 
sasamarTlo valdebuli ar aris is gaiTvaliswinos; mesame – Tu misi gadawyveti-
leba cxadad an iribad iqna gauqmebuli lordTa palatis uaxlesi, bolo gadawy-
vetilebiT. Cven meoTxe situaciis damatebac SegveZlo: sadac sfero moiTxovs xe-
laxal gadasinjvas `1998 wlis gaerTianebuli samefos adamianis uflebaTa dacvis 
aqtis~ WrilSi, mosamarTlem SeiZleba uari Tqvas Tavisive precedentis gamoyene-
baze. saapelacio sasamarTlos sisxlis samarTlis departamentSi naklebad mkacri 
viTarebaa, radgan adamianis pirovnuli Tavisuflebis sakiTxi ufro saCqarod da 
aqtualurad aRiqmeba yvela saqmeSi. am poziciis Sesaxeb gancxadeba gakeTda saqmeSi 
`r. teiloris winaaRmdeg~27. 

24 saqme `stailki merkis winaaRmdeg~ adasturebs manamde arsebul sirTules. saqme ganxiluli iqna 1809 wels 
da masTan dakavSirebiT ori angariSia Sedgenili, magram orive maTganSi gansxavavebuli mizezebia mocemuli, 
ris safuZvelzec saqme gadawyda.
25 iangi bristolis aviaxazis winaaRmdeg~ [1944] 2 ALL ER 293 sam gamonakliss adgens.
26 sityvasityviT es iTargmneba rogorc `motivis surviliT~, Cveulebriv, es niSnavs, rom sasamarTlom saqme 
gadawyvita mniSvnelovani precedentis an Sesabamisi statutis ganxilvis gareSe.
27 1950] 2 KB 368 (Zalian uCveulo SemTxveva, roca es 7-ma mosamarTlem gadawyvita).
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uzenaesi sasamarTlo ar ivaldebulebs Tavs, magram praqtikaSi arcTu didi mza-
dyofniT Sordeba Tavis adrindel gadawyvetilebebs, Tuki gasamarTlebeli argu-
menti aqvs. rac Seexeba lordTa palatis sasamarTlo komitets (komiteti uzenaes 
sasamarTlomde arsebobda), miiCneoda, rom igi Tavs ivaldebulebda mxolod me-19 
saukunis bolo wlebidan28, Tumca garkveuli saxis gamonaklisebi maSinac muSaobda. 
am poziciis praqtikuli udrekoba mTlianad Secvala lordTa palatis sasamarTlo 
komitetis mier gakeTebulma gancxadebam praqtikasTan dakavSirebiT 1966 wels. ko-
mitetma daadgina, rom 1966 wlidan komiteti Tavisufali iqneboda, Tavis gadawy-
vetilebaSi daSoreboda adrindel gadawyvetilebebs. gancxadeba mxolod sam abzacs 
Seicavda, magram misi konstituciuri mniSvneloba udavo iyo. 1971 wels miRebulma 
axalma gancxadebam praqtikasTan dakavSirebiT, moiTxova rom mxareebs, romlebsac 
lordTa palatis mowveva im mizniT surdaT, rom mas gadaexvia adrindeli gadawy-
vetilebisgan, winaswar unda SeetyobinebinaT palatisTvis amis Sesaxeb, raTa sa-
Sualeba miecaT misTvis, Svidi mosamarTlisgan Semdgari kolegia Seekriba29. adre 
miRebuli gadawyvetilebebisgan daSoreba mainc iSviaTi praqtikaa amJamad da ro-
gorc amas saqmeze `r. r-s winaaRmdeg~ miRebuli gadawyvetileba gviCvenebs, xSirad 
sakamaToc xdeba.

lordi deningis dros, 1970-ian wlebSi, saapelacio sasamarTlo cdilobda pre-
cedentis doqtrinis ignorirebas, magram lordTa palatis sasamarTlo komitetSi 
gasaCivrebis dros doqtrinis gamoyenebaze xelaxla keTdeboda gancxadebebi iqac 
ki, sadac lordTa palata imave gadawyvetilebamde midioda30. dasaSvebi gamonakli-
sebi mxolod wess ganamtkicebs. uaxlesi gamonaklisi gakeTda apelaciisas sisxlis 
samarTlis saqmeebSi `r. jeimzis winaaRmdeg~ da `r. karamis winaaRmdeg~ (1999)31, 
romlebSic saapelacio sasamarTlos sisxlis saqmeTa departamentis xuTwevrianma 
kolegiam 2005 wlis saidumlo sabWos (Privy Council) mier ganxiluli saqmiT ixelmZR-
vanela da ara lordTa palatis sasamarTlo komitetis mier 2000 wels miRebuli ga-
dawyvetilebiT. saidumlo sabWos (Privy Council) saqmem gansazRvra kanoni msgavs iuris-
diqciaSi, jersiSi, da mis komitetSi imave raodenobis wevrebi iyvnen, rac lordTa 
palatis sasamarTlo komitetSi. Privy Council-is komiteti saapelacio sasamarT-
los 9 lordi mosamarTlisgan Sedgeboda da igulisxmeboda, rom lordTa palatis 
sxdomas warmoadgenda. amitom SeiZleba iTqvas, rom es ar iyo Cveulebrivi gadaxveva 
precedentidan. precedentis doqtrinidan gadaxvevis kidev erTi magaliTia saqme `d. 
aRmosavleT berkSiris winaaRmdeg~ (2004), roca saapelacio sasamarTlom gadauxvia 
lordTa palatis mier 2005 wels dadgenili precedentidan32, vinaidan mas miaCnda, 
rom xsenebuli precedenti ver daupirispirdeboda adamianis uflebaTa 1998 wlis 

28 londonis quCis tramvai (1868).
29 Cveulebriv, mxolod 3 an 5 mosamarTle ganixilavs saqmes lordTa palataSi.
30 ixileT saqme, `devisi jonsonis winaaRmdeg [1979] 2AC 264.
31 [2006] EWCA Crim. 14.
32 `eqsi bedforSiris sagrafo sabWos winaaRmdeg [1995] 2 AC 633.
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aqts, romelmac Sidasaxelmwifoebrivad aqcia adamianis uflebaTa da ZiriTad Ta-
visuflebaTa evropuli konvencia. evropul sasamarTlos am TvalsazrisiT mkafio 
gadawyvetileba aqvs miRebuli saqmeze `z. gaerTianebuli samefos winaaRmdeg~33. saa-
pelacio sasamarTlos mier precedentidan gadaxvevas am SemTxvevaSi mogvianebiT 
daeTanxma lordTa palatis sasamarTlo komiteti34.

Tu precedenti savaldebulo ar aris, mas mainc SeiZleba damarwmunebuli Zala 
hqondes. es is statusia, romelic Cveulebriv aqvs Privy Council-is sasamarTlo ko-
mitetis mier ganxilul saqmeebs. es precedentebi damarwmunebeli iqneba ingli-
sis samarTlebrivi sistemis sasamarTloebisTvis, magram savaldebulo xasiaTis 
precedents ver Seqmnis. umaRlesi sasamarTlos gadawyvetilebebiT SeiZleba sxva 
sasamarTloebma da, Tqven warmoidgineT, saapelacio sasamarTlomac da lordTa 
palatamac ixelmZRvanelon, rogorc damarwmunebeli precedentiT. magram, savarau-
dod, es maSin aris mosalodneli, Tu gadawyvetileba samarTlebrivi sferos maRali 
reputaciis mosamarTles aqvs miRebuli. sxva iurisdiqciebSi miRebuli gadawyve-
tilebebic SeiZleba damarwmunebuli iyos. magaliTad, 1986 wels lordTa pala-
tis sasamarTlo komitetma uari Tqva sakuTar precedentze da upiratesoba mianiWa 
avstraliis umaRlesi sasamarTlos gadawyvetilebas, romelic, misi rwmeniT, ukeT 
afasebda situacias35. gaerTianebuli samefos adamianis uflebaTa aqti, romelic 
adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli konvenciis integrirebas 
axdens gaerTianebuli samefos Sidasaxelmwifoebriv kanonmdeblobaSi, iTvaliswi-
nebs adamianis uflebaTa evropuli sasamarTlos samarTlis gaTvaliswinebis, magram 
ara savaldebulo dacvis movaleobas. amas garda, zemoxsenebuli aqtis miRebis Sem-
deg sasamarTloebi ufro metad mimarTaven da moixmoben sxva qveynebis Sida da saer-
TaSoriso iurisdiqciis farglebSi miRebul gadawyvetilebebs. kanadis sasamarTlos 
mier 1998 wlis uflebebisa da Tavisuflebebis qartiis mixedviT miRebul gadawyve-
tilebebs gansakuTrebulad iyeneben maSin, roca saqme exeba adamianis uflebaTa da 
sisxlis samarTlis urTierTkavSirs36. adamianis uflebaTa dacvis saerTaSoriso sa-
marTali sakmaod gavleniani instrumenti aRmoCnda, rac kargad Cans, roca vixilavT 
gaerTianebuli samefos movaleobis farglebs adamianis uflebebTan dakavSirebiT37. 

33 (2001) 34 EHRR 97.
34 `kei lambetis winaaRmdeg~ da `lidsis saqalaqo sabWo praisis winaaRmdeg~; am saqmem daadgina, rom magaliTi 
wesis gamonakliss warmoadgens.
35 `merfi brentvudis saolqo sabWos winaaRmdeg [1991]; sasamarTlom uari Tqva, gamoeyenebina saqmeze `ensi 
mertonis raionis sabWos winaaRmdeg~ miRebuli gadawyvetileba da moixmo avstraliis umaRlesi sasamarTlos 
gadawyvetileba saqmeze `sazerlendis sagrafos sabWo heimanis winaaRmdeg~. 
36 ix., magaliTad, R v A [2001] UKHL 25, sadac lordTa palatam ixelmZRvanela kanadis sasamarTlos mier miRebuli 
gadawyvetilebiT saqmeze `r. siboierisa da geimis winaaRmdeg~ [1991] 2 SCR 577.
37 magaliTad, `a. (fs) da sxvebi saxelmwifo mdivnis winaaRmdeg~ [2004] UKHL 56 da `r. da sxv. romas adamianis ufle-
baTa dacvis centris saxeliT praRis aeroportis saemigracio samsaxuris TanamSromlisa da sxv. winaaRmdeg~ 
[2004] UKHL 55.
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adamianis uflebaTa aqti – konstituciuri gamowveva?

1998 wlamde, sanam es aqti ZalaSi Sevidoda, gaerTianebuli samefos sasamarT-
loebi adamianis uflebebTan dakavSirebul saqmeebs konkretuli kanonmdeblobis sa-
fuZvelze wyvetdnen, magaliTad, Tanasworobis principis gamoyeneba dasaqmebis sfe-
roSi38 an saerTo samarTlis uflebebTan dakavSirebuli precedentis safuZvelze39. 
adamianis uflebaTa da ZiriTad TavisuflebaTa evropul konvencias dualistur 
inglisur samarTlebriv sistemaSi mxolod saerTaSoriso xelSekrulebis statusi 
hqonda. misi gamoyeneba mxolod orazrovani statutebis Sesaqmnelad xdeboda da 
realurad masze iSviaTad miuTiTebdnen. precedentuli samarTali imasac acxadebda, 
rom konvencia imaze met uflebas ar icavda, vidre saerTo samarTali40, da imasac, 
rom ufro met uflebas iZleoda, magram misi gamoyeneba ar xerxdeboda, radgan Car-
Tuli ar iyo Sidasaxelmwifoebriv kanonmdeblobaSi41. adamianis uflebaTa aqtiT 
konvenciis inkorporacia Sidasaxelmwifoebriv kanonmdeblobaSi 10 weli mimdina-
reobda, magram Tavidanve naTeli iyo, rom mas mniSvnelovani zemoqmedeba eqneboda. 
1998 wels miRebuli adamianis uflebaTa aqtis me-3 muxli moiTxovs, rom pirveladi 
da meoradi kanonmdebloba SeZlebisdagvarad ganmartebuli unda iyos da ZalaSi 
Sevides imgvarad, rom SesabamisobaSi iyos konvenciis mier dacul uflebebTan. Tuki 
SeuZlebelia maTi ganmarteba imgvarad, rom SesabamisobaSi iyos konvenciasTan, am 
SemTxvevaSi me-4 muxli uflebas aZlevs zeda instanciis sasamarTloebs, ganacxadon 
SeuTavseblobis Sesaxeb, magram statuti ZalaSi rCeba. konvenciiT daculi ufle-
bebis farglebis Sesabamisobis an Seusabamobis Sesaxeb gadawyvetilebis miRebisas 
me-2 muxli moiTxovs, rom sasamarTlom an tribunalma, romelic am sakiTxs wyvets, 
mxedvelobaSi miiRos gadawyvetilebebi, deklaraciebi da mosazrebebi, romlebic 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis sasa-
marTlo praqtikas qmnian.

konstituciurad, lordTa palatas ufleba aqvs, gaauqmos adre miRebuli gadawy-
vetilebebi statutis ganmartebasTan dakavSirebiT, sadac ki alternatiuli Se-
Tavsebadi interpretaciaa SesaZlebeli42. xsenebuli aqtis miRebamde gaerTianebuli 
samefos sasamarTloebi konvencias mxolod instrumentad iyenebdnen sakanonmdeblo 
ganzraxvis asagebad iq, sadac konkretuli kanoni orazrovani iyo. amis sapirispi-

38 magaliTad, genderuli diskriminaciis aqti, 1975; rasobrivi urTierTobebis aqti, 1976. (Sex Discrimination Act 
1975; Race Relations Act 1976).
39 magaliTad, saqme `enTiki karingtonis winaaRmdeg~ (1765). sasamarTlom am saqmeze gadawyvita, rom saxelmwi-
fos ufleba ara aqvs, gaCxrikos kerZo sakuTreba an CamoarTvas is mesakuTres kanoniT uflebamosili pirisa 
da saTanadod dadasturebuli orderis gareSe.
40 ixileT saqme `derbiSiris sagrafos sabWo taimsis winaaRmdeg~ [1993] AC 534. 
41 ixileT saqme `r. Sinagan saqmeTa departamentis ufrosis saxeliT brindis winaaRmdeg~ [1991] 1AC 6956.
42 1998 wlis adamianis uflebaTa aqtis miRebamde konvencia gamoiyeneboda instrumentad sakanonmdeblo 
ganzraxvis asagebad.
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rod, saqmeSi `gaideni mendozas winaaRmdeg~43 lordTa palatam (da saapelacio sasa-
marTlom) mzadyofna gamoxata, Seesrulebina Tavisi konstituciuri movaleoba da 
gadaexvia precedentidan. palatam gamoiyena me-3 muxli, rom daSoreboda arsebul 
precedents ficpatrikis saqmeSi da erTi nabijiT win waewia. man daadgina, rom xan-
grZlivi urTierTobebis mqone erTi da imave sqesis wyvilebs iseve unda mopyrobd-
nen, rogorc meuRleebs da ara rogorc mxolod `ojaxis wevrebs~44.

1998 wlis aqtis miRebis Semdeg midioda debatebi im sakiTxis garSemoc, unda 
exelmZRvanela Tu ara saapelacio sasamarTlos evropuli sasamarTlos praqtikiT 
lordTa palatis perecedentis arsebobis SemTxvevaSi. saqmeebis ̀ kei lambetis winaaR-
mdeg~ da ̀ lidsis saqalaqo sabWo praisis winaaRmdeg~ ganxilvaSi CaerTvnen arasamTa-
vrobo organizaciebi `samarTlianoba~ da `Tavisufleba~. maTi warmomadgenlebi amt-
kicebdnen, rom iq, sadac aSkara konfliqti arsebobda lordTa palatis precedentsa 
da evropuli sasamarTlos mier mogvianebiT miRebul ganaCens Soris, dabali ins-
tanciis sasamarTlo Tavisufali unda yofiliyo Tavis gadawyvetilebaSi, ar daecva 
precedentis doqtrina da Seesrulebina strasburgis gadawyvetileba(arsebobis 
SemTxvevaSi), Tuki oTxi piroba dakmayofildeboda. kerZod: 1. strasburgis gadawy-
vetileba gamotanili iqneboda erovnuli sasamarTlos gadawyvetilebis Semdgom; 2. 
strasburgis gadawyvetilebaSi mocemuli iqneboda mkafio da avtoritetuli gan-
marteba konvenciis uflebebisa, romlebic daeyrdnoboda (Sesabamis SemTxvevebSi) 
gaerTianebuli samefos kanonmdeblobis zust gaazrebas; 3. strasburgis gadawyve-
tileba ueWvelad Seusabamo iqneboda erovnuli sasamarTlos mier adre miRebul 
gadawyvetilebasTan da 4. Seusabamo Sidasaxelmwifoebrivi gadawyvetileba ar iyo 
an ar iqneboda nakarnaxevi pirveladi kanonmdeblobis pirobebiT, ise rom, mas Sexe-
boda 1998 wlis adamianis uflebaTa aqtis me-6 muxlis me-2 punqti45 (43). saqmeSi Cae-
ria agreTve Sinagan saqmeTa saxelmwifo ministri (Secretary of State for the Home Office), 
romelmac mxari dauWira doqtrinis gamoyenebis Sesustebas am garemoebebSi, Tuki 
konfliqti aSkara iyo.

am argumentebis Sefasebis Semdeg lordTa palatam mtkiced gamoxata Tavisi po-
zicia: Tuki arsebobs lordTa palatis naTeli precedenti da Tuki evropuli sa-
samarTlos gadawyvetileba winaaRmdegobaSi modis masTan, dabali instanciis sasa-
marTlom mainc lordTa palatis precedentiT unda ixelmZRvanelos da lordebs 
miandos maT gadawyvetilebasa da evropul sasamarTlos Soris warmoqmnili uTan-
xmoebis ganxilva. lordebi am mosazrebas inglisuri samarTlebrivi sistemisadmi 
ndobis arsebobis aucileblobiT asabuTebdnen. zemoT naxseneb saqmeebze dabali 
instanciis sasamarTloebma sxvadasxva mosazreba gamoxates imasTan dakavSirebiT, 
winaaRmdegobaSi modioda Tu ara es saqmeebi konvenciasTan da rodesac SeTanxmeba 

43 [2004] UKHL 30.
44 `ojaxis wevrsa~ da `meuRles~ Soris gansxvaveba arsebiTi iyo, vinaidan ukanaskneli ijaraze uflebas ufro 
momgebiani pirobebiT iRebda.
45 lordi kornuolis bingheni, p. 41.
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xdeboda Seusabamobaze, ra xarisxiT mJRavndeboda es Seusabamoba. ucnauria, magram 
lordTa palatam daamtkica adrindeli gadawyvetileba, romelSic saapelacio sasa-
marTlo daSorda mis precedents zustad igive safuZvlebze46. ase rom, mdgomareoba 
garkveulwilad Seicvala. yvelaze cudi, rasac am konteqstSi precedentis doqtri-
nis xelaxali damtkiceba moitans Sedegad, is gaxlavT, rom kanonis konstituciuri 
ganviTareba Seyovndeba, magram saeWvoa, rom misi gavlena realurad moqmedebdes 
kanonis ganviTarebis Seferxebaze. doqtrinis xelaxali damtkiceba uzrunvelyofs 
logikurobasa da Tanmimdevrulobas saapelacio da umaRlesi sasamarTloebis mos-
menebs Soris, romlebsac, winaaRmdeg SemTxvevaSi, SeeZloT evropuli sasamarTlos 
gadawyvetilebebisTvis sxvadasxvagvari ganmartebebi miecaT.

magram yvelaze SemaSfoTebeli is gaxlavT, rom arsebobs albaToba, lordTa pa-
latam adamianis uflebaTa aqtis me-2 muxli imgvarad waikiTxos, rom SezRudos 
kanonmdeblobis ganviTarebis SesaZleblobebi palatisTvis. maSin roca es muxli 
sasamarTloebisgan ganaCenebis, gadawyvetilebebisa da sxva iuridiuli masalebis 
gacnobas moiTxovs, zogierTma mosamarTlem es ganmarta rogorc precedentis for-
ma, romelsac ar unda gadaameto. am situaciaSi gaurkvevelia Sidasaxelmwifoebrivi 
sasamarTloebis Sefasebis farglebis doqtrinis sakiTxi. magaliTad, saqmeSi `belin-
jeri belinjeris winaaRmdeg~47 saapelacio sasamarTlos, miuxedavad imisa, rom xeda-
vda konfliqts konvenciasa da moqmed kanonmdeblobas Soris, mainc ar surda imis ga-
mocxadeba, rom darwmunebuli iyo, gaerTianebulma samefom imitom ar aRiara axali 
genderuli identoba, rom im droisTvis evropul sasamarTlos ar gaaCnda erTiani 
SeTanxmebuli pozicia am sakiTxTan dakavSirebiT evropis qveynebs Soris. adrindel 
saqmeebSi erovnul (gansakuTrebiT ki gaerTianebul samefos) mTavrobebs Sefasebis 
farglebis doqtrinis gamoyenebis saSualeba hqondaT. im droisTvis, roca lordTa 
palataSi apelaciaze Sevida saqme48, evropul sasamarTlos ukve gamotanili hqonda 
gadawyvetileba saqmeze `godvini gaerTianebuli samefos winaaRmdeg~49 da palatamac 
dauyovnebliv gaauqma Tavisive precedenti. ra moxdeboda, godvinis saqme ase rom ar 
gadawyvetiliyo? safrTxe imaSi mdgomareobda, rom evropis sasamarTlos preceden-
tul samarTals SeeZlo standartebisTvis `Weris~ funqcia gaewia da ara `iatakisa~. 
sadac ki aseTi mdgomareoba Seiqmna gaerTianebuli samefos samarTalSi, mas ̀ sarkise-
buri principi~ uwodes – anu gaerTianebuli samefos sasamarTloebma imgvarad unda 
aamoqmedon uflebebi, rogorc maT strasburgi ganmartavs mxolod da Tavi Seikavon 
maTi ufro farTod ganmartebisgan `adgilobrivi tradiciebis gaTvaliswinebiT~50. 
evrosabWoSi Semaval yvela saxelmwifos evropuli sasamarTlos precedentuli sa-

46 ix. zemoT moxseniebuli saqme `di. aRmosavleT berkSiris winaaRmdeg~.
47 [2001] 1 FLR 389.
48 saqme `belinjeri belinjeris winaaRmdeg~ [2003] UKHL 21.
49 (2002) 35 EHRR 18.
50 franCeska klugis sityvebi `uflebaTa bili gaerTianebuli samefosTvis?~ lordTa da TemTa palatebis ada-
mianis uflebaTa gaerTianebuli komitetis angariSidan. HL Paper 165-1 HC 150-1, 21.
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marTali sarkesaviT rom aerekla, es, pirvel rigSi, misive sasamarTlo praqtikis 
ganviTarebisTvis iqneboda problemuri, radgan Sidasaxelmwifoebriv kanonmdeblo-
bas evropuli sasamarTlo Sefasebis farglebis gansaxilvelad iyenebs.

daskvna

gaerTianebuli samefos samarTlebrivi sistema precedentis doqtrinis erT-erT 
naTel ilustracias warmoadgens. doqtrinis funqcionireba zogjer kritikis sa-
gani xdeba imis gamo, rom SeiZleba `araswori~ precedentebis SenarCunebas uwyobdes 
xels51. misi Zala imaSia, rom kanonis Tanmimdevrul da stabilur gamoyenebas 
uzrunvelyofs. ufro metic, is uzrunvelyofs kanonis Tanmimdevrul da stabilur 
ganviTarebas arsebuli konstituciuri samarTlebrivi principebis Sesabamisad da 
drodadro SeuZlia axali konstituciuri samarTlebrivi normebis miwodeba sis-
temisTvis. 1998 wlis adamianis uflebaTa aqtis me-3 muxlis gamoyeneba SeuZlebeli 
iqneboda im mizniT, rom yvela arsebuli Tu momavali kanonis xelaxali ganmarteba 
moeTxova sasamarTloebisgan evropis konvenciis normebis Sesabamisad, Tuki gaer-
Tianebul samefoSi ar iarsebebda sasamarTlos naTlad gamoxatuli ierarqiuli 
sistema da precedenti52. es sistema saSualebas iZleva, rom adamianis uflebaTa 
dacvis mniSvnelovani principebi ganxiluli da gavrcelebuli iqnes gaerTianebul 
samefoSi sasamarTloebisa da tribunalebis mier. maSasadame, precedentis sistema 
sasamarTloebs saSualebas aZlevs, gascdnen negatiur konstituciur rols mTavro-
bis Zalauflebis SezRudvis saqmeSi, magram pozitiuri wvlilis Setanis saSualeba-
sac aZlevs maT, adamianis uflebebze dafuZnebuli axali konstituciuri principe-
bis propagandisa da ganviTarebis gziT. ase rom, marTalia, evropuli sasamarTlos 
praqtika gamosadegia da damarwmunebelic SeiZleba iyos, msgavsad sxva Sidasaxelm-
wifoebrivi da saerTaSoriso samarTlisa, man unda Seavsos da ara Caanacvlos Sida-
saxelmwifoebrivi konstituciuri principebi.

51 b.v. harisi, “Final Appellate Courts Overruling Their Own ‘Wrong’ Precedents: The Ongoing Search for Principle.~ Law Quarterly 
Review (2002) 118, 408-427.
52 me-2 muxlis msgavsi muxli Caido 1973 wels gaerTianebuli samefos evropuli Tanamegobrobis aqtSi (UK Euro-
pean Communities Act), romelic inglisuri samarTlebrivi sistemis sasamarTloebisgan evrokavSiris samarTlis, 
rogorc upiratesi Zalis mqone samarTlis, aRiarebas iTxovs.
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lordebis daZirva, sasamarTlos 
gavseba, mefis gadayeneba
sami sakonstitucio 
samarTlebrivi krizisi*

lukas prake**

SedarebiTi saxelmwifo samarTlis eqsperti, 

amsterdamis universitetis emeritus profesori.

lukas prake sami didi sakonstitucio samarTlebrivi konfliqti – gaerTianebuli 
samefo: lordTa palata TemTa palatis winaaRmdeg, 1911 wlis parlamentis Sesaxeb 
kanoni; SeerTebuli Statebi: uzenaesi sasamarTlo prezidentisa da kongresis wi-
naaRmdeg, axal kursTan dakavSirebuli uTanxmoeba 1935–1937 wlebSi; belgia: mefe 
parlamentis winaaRmdeg, 1990 wlis kanoni abortis legalizaciis Sesaxeb – yvela 
zemoxsenebul SemTxvevaSi gamarjveba demokratias darCa. 

winamdebare statiaSi ganxilulia konstituciasTan dakavSirebuli sakmaod uC-
veulo winaaRmdegobebi, romlebic wina saukuneSi gaerTianebul samefoSi, SeerTe-
bul Statebsa da belgiaSi moxda. magram sanam uSualod am Temaze gadavidode, minda 
mokled gagacnoT, rogor daiwyo dawerili konstituciis xana meTvramete saukunis 
miwuruls. 

msoflioSi yvelaze Zveli konstitucia, romelic SeerTebul Statebs ekuTvnis, 
daiwera 1787 wels da ZalaSi Sevida 1789 wlidan, jer kidev manam, sanam TiTqmis 

* mopovebulia Cambridge University Press-is licenzia xelaxla gamosaqveyneblad.
** winamdebare statia aRniSnuli universitetis saiubileo saRamoze gakeTebuli mimarTvis odnav adaptirebu-
li inglisuri Targmania. miTiTebebi holandiur wyaroebze gamotovebulia. Targmani ekuTvnis kaT starsmors, 
romelic aris samarTlisa da kanonmdeblobis sferoSi momuSave damoukidebeli Tarjimani. 
evropis konstituciuri samarTlis mimoxilva, 2: 116–146, 2006 © 2006 T.M.C.ASSER PRESS and Contributors 
DOI: 101017/S1574019606001167
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orasi wlis Semdeg safrangeTis Etats-Généraux pirvelad Camoyalibdeboda. amerikis 
konstitucia iwyeba sityvebiT “Cven, amerikis SeerTebuli Statebis xalxi~.

Cven, amerikis SeerTebuli Statebis xalxi, ufro srulyofili kavSiris Sesaqmne-
lad, samarTlianobis dasamkvidreblad, Sidasaxelmwifoebrivi stabilizaciis dasa-
myareblad, saerTo Tavdacvis uzrunvelsayofad, saerTo keTildReobis xelSesawyo-
bad da Cveni da Cveni STamomavlobis kurTxeuli Tavisuflebis gansamtkiceblad, 
vacxadebT da vadgenT winamdebare konstitucias amerikis SeerTebuli StatebisaTvi s.

“Cven, amerikis SeerTebuli Statebis xalxi~ sakmaod xmamaRali naTqvami iyo da 
“uneburad~ samefo xelisuflebis uaryofas niSnavda. dasavleT evropis qveynebSi 
monarqias aTasgvarad adidebdnen da monarqs “mowyaleo ufalos~ gareSe aravin mi-
marTavda. monarqebis pretenzia absolutur Zalauflebaze gansakuTrebiT kargad 
Canda oficialur dokumentebSi. magaliTad, espeneTis mefeebi saxelmwifo doku-
mentebs martivi magram STambeWdavi formiT awerdnen xels “Yo el Reyrac niSnavs “me, 
mefe~. mecxramete saukunis bolos bevr qveyanaSi monarqsa da mis qveSevrdomebs 
Soris uTanxmoeba gamZafrda. amerikaSi, demokratiuli revoluciis1 periodi ga-
moixata britanuli koloniebis dapirispirebaSi “samSoblosTan~, romlis saxesac 
mefe jorj III wamoadgenda. Tavdapirvelad, winaaRmdegoba im mizeziT daiwyo, rom 
xalxs surda kolonizatorebze javri eyara, magram sul male es yvelaferi damou-
kideblobad iqca. udidesi STabeWdileba moaxdina pamfletma “saRi azri~, romelic 
1776 wlis ianvarSi gamoqveynda filadelfiaSi. misi avtori iyo damoukideblobis 
brZolis monawile, publicisti, avantiuristi da agitatori tom peini. amerikaSi 
Casvlamde peini inglisSi cxovrobda da korsetebis kerviT iyo dakavebuli. erT 
dResac tom peinma gadawyvita, rom korsetebis kervas revoluciaSi monawileoba 
sjobda da amerikaSi gaemgzavra. igi aqtiurad monawileobda amerikis damoukide-
blobisaTvis brZolaSi. mogvianebiT ki peinma safrangeTis revoluciaSic Seitana 
wvlili. aRniSnul pamfletSi “saRi azri~, peini britanul koloniebs mouwodebda 
damoukideblobisa da did britaneTTan yovelgvari kavSiris gawyvetisaken, rac eqv-
si Tvis Semdeg unda momxdariyo. pamfletSi avtori mkacrad akritikebs da kicxavs 
saerTod monarqias, gansakuTrebiT ki jorj III-s. qvemoT mocemul nawyvetSi mwerali 
gvixsnis, rom qveyanas, romelsac qartia aqvs, mefe ise ar sWirdeba, rogorc “TavSi 
naxvreti~. 

zogierTebi ikiTxaven – da sad hyavs mere mefe amerikaso? me getyvi Cemo kargo. 
sad hyavs da saTaveSi. mefes uWiravs xelSi mTeli Zalaufleba da kacobriobas ara-
feri ise ar anadgurebs, rogorc britaneTis monarqi. da radganac miwieri Rirsebebi 
arc Cven gvaklia, modiT da gamoveyoT mas, SevqmnaT Cveni sakuTari qartia. Cvenc 
davafuZnoT Cveni dokumenti RvTiur kanonebze. dae, Cveni qartia iyos RvTis sityva. 
Cvenc davidgaT gvirgvini, romelic mTel samyaros amcnobs, rom Cven mxars vuWerT 

1 R.R. Palmer, The Age of the Democratic Revolution. A Political History of Europe and America, 1760-1800, 1959.
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monarqias, oRond amerikaSi TviT kanonia mefe. absoluturi xelisuflebisTvis me-
fea kanoni, Tavisufal qveyanaSi ki kanoni unda iyos mefe. sxvagvarad arc SeiZleba. 
magram imisTvis, rom vinmem es wesi odesme borotad ar gamoiyenos, modiT da sabo-
lood gavanadguroT gvirgvini, misi namsxvrevebi ki mimovabnioT xalxSi, romelmac 
es namdvilad daimsaxura2.

mosazreba, rom konstituciis proeqtis SeqmniT SesaZlebeli iyo kanonis da ara 
adamianebis mmarTvelobis miRweva, ra Tqma unda, meti araferi iyo, Tu ara netari 
gulubryviloba3. TumcaRa verc imas uarvyofT, rom konstitucia Zalian mniSvnelo-
vani iyo. aseulobiT wlis manZilze gamoiyeneboda sxvadasxva saxis saxelmwifo do-
kumentebis mravalferovani arCevani, romelTa iuridiuli Zala xSirad saeWvo iyo. 
dawerilma konstituciam mniSvnelovani sicxade da sandooba Seitana sakonstitucio 
samarTlebriv sakiTxebSi. am yovelives omis win erT-erTma avtorma Semdegi for-
mulireba misca: 

qartiebis, kanonebis, bulebis, xelSekrulebebis debulebebis, politikuri gancxa-
debebis, pragmatuli sanqciebis, manifestebis da ubralo SeTanxmebebis qaosi sauku-
neebis ganmavlobaSi iyrida Tavs politikur sivrceSi. am ZvelisZveli aurzauris 
amorfuli araerTgvarovnebis fonze didi Sveba iyo mdgomareobis gamartiveba da 
im Cvidmetsaukunovani despotisgan Tavis daxsna, romelic Tavis Tavze miuTiTebda 
da ambobda L’état, c’est Moi. magram yvelaferi es gaviwydeba, rodesac SegiZlia kmayo-
filma miuTiTo arcTu ise didtanian dokumentze da warmoTqva “L’état, c’est làdawe-
rili konstituciis popularobas SeiZleba sxvadasxvagvari problemac mohyva Tan, 
magram faqtia, rom man mmarTvelobis formebSi jer arnaxuli sicxade da sizuste 
Seitana4. 

dawerili konstituciis epoqa kvlavac grZeldeba. dResdReobiT, TiTqmis yvela 
qveyanas gaaCnia konstitucia. pirveli, rasac axali saxelmwifo akeTebs, es konsti-
tuciis Seqmnaa, maSinac ki, Tu mas saerTaSoriso sazogadoebam mxolod seriozu-
lad Sexeda da meti araferi. ra Tqma unda, es ar niSnavs, rom yvela qveyanaSi 
konstitucia erTnairi seriozulobiT ganixileba, magram im SemTxvevaSic ki, Tu 
misdami Tavisufali midgoma arsebobs an mas uxeSad arRveven, konstitucia Tavis 
mniSvnelobas mainc inarCunebs da asrulebs erTgvari sarkis funqcias, romelsac 
xalxi ZalauflebaSi myofi pirebis winaaRmdeg iyenebs. konstitucia akmayofilebs 
“mmarTvelTa marTvis wesebis~ saWiroebas da, rodesac xelisufleba srulad ugule-
belyofs am wesebs, es TvalSi sacemi xdeba, yuradRebas ipyrobs da xelisufalTa 
Zalauflebas Zirs uTxris. mxolod maSin, rdesac qveyanaSi sruli qaosia iuridiuli 

2 Thomas Paine, Common Sense, Penguin Classics 1986, gv. 98, frazaSi “monarqia – britaneTi~, defisi niSnavs nebismier 
salanZRav sityvas; visac ra sityva surs, is unda igulisxmos. voTergeiTis Canawerebis eniT rom vTqvaT, es 
aris “salanZRavi sityvebis Canacvleba~. 
3 masaCuseTsis konstitucia, muxli XXX (1780) mkacrad gansazRvravda Zalauflebis gamoyofas da acxadebda, rom 
uzenaesi (saxelmwifoSi) aris kanoni da ara adamiani. 
4 John A. Hawgood, Modern Constitutions Since 1787, 1939, gv. 3 
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TvalsazrisiT – swored axla, 1993 wlis bolos, moskovSi arsebuli sakonstitucio 
areuloba maxsendeba – cxadad vgrZnobT da vxedavT, Tu ramxela daxmareba SegviZ-
lia miviRoT konstituciisgan normaluri garemos arsebobis pirobebSi. 

axla ki, am vrceli SeniSvnebis Semdeg, droa ZiriTad Temas davubrundeT da vi-
saubroT konstituciasTan dakavSirebul konfliqtebze, romelsac, rogorc zemoT 
aRvniSneT, adgili hqonda gaerTianebul samefoSi, SeerTebul Statebsa da belgiaSi. 
modiT, jer gaerTianebuli samefo ganvixiloT. 

lordebis daZirva

britaneTis konstituciis Tavisebureba is gaxlavT, rom is dRemde inarCunebs im 
saxes, rac mas aqamde hqonda. es aris “nakuwebisgan Sekerili Zveli CanTa~, sul sxva-
dasxvagvari dokumentebisa da tradiciebisgan momzadebuli “ajafsandali~. gaerTia-
nebuli samefo im qveynebis mcirericxovan jgufs miekuTvneba, romelsac arasodes 
ucdia konstituciis redaqtireba5. aman, garkveulwilad, ganapiroba konfliqti, ro-
melic meoce saukunis dasawyisSi warmoiSva askvitis xelisuflebasa da lordTa 
palatas Soris. es konfliqti dawvrilebiT aris aRwerili 1954 wels gamoqveynebul 
wignSi, romlis avtoria britaneli politikosi roi jenkinsi (gardaicvala 2003 
wels). wigns damaintrigebeli saTauri aqvs: “mister balfuris finia~.6 am sakiTxs 
mogvianebiT isev davubrundebi. manamde ki mokled visaubroT lordTa palatis 
Sesaxeb. 

lordTa palata – es aris instituti, romelic Sua saukuneebSi warmoiqmna. deta-
lebze saubriT Tavs ar SegawyenT, magram unda aRvniSno, rom wina saukunis dasawyis-
Si lordTa palataSi adgilebis didi umravlesoba konservatorebs ekavaT. Tumca 
es yovelTvis ase ar yofila. warsulSi lordTa palataSi vigebsa (liberalebi) da 
torebs (konservatorebi) Soris wonasworoba met-naklebad arsebobda. meTvramete 
saukunis dasawyisSi, rodesac lordTa palataSi jer kidev mxolod 150 wevri iyo, 
vigebs mcire umravlsoba ekavaT. oqsfordis grafis, ministr robert harlis reko-
mendaciiT, 1711 wlis bolos, dedofalma anam Tormet tors TiTqmis erTdroulad 
mianiWa peroba. amiT man uzrunvelyo is faqti, rom lordTa palataSi umravlesobam 

5 1991 wels saxelmwifo politikis kvlevebis institutma gamoaqveyna gaerTianebuli samefos konstituciis 
proeqti, raTa am Temis irgvliv kamaTi gamoewvia. “gaerTianebuli samefos konstitucia~, 1991; britaneTis 
konstituciuri samarTlis aRwera ix. Cems naSromSi gaerTianebuli samefos Sesaxeb: Lucas Prakke and Constantijn 
Kortmann (eds.), Constitutional Law of 15 EU Member States, 2004 gv. 861-927. 
6 Roy Jenkins, Mr Balfour’s Poodle. An Account of the Struggle between the House of Lords and the Government of Mr Asquith, 1954. imave 
konfliqtis gacilebiT mokle, magram ufro gamosadegi aRwera ix., Harold Nicolson, King George V. His Life and Reign, 1952. 



70

lukas prake

mxari dauWira utrextis zavs, romliTac dasrulda omi espaneTis memkvidreobisa-
Tvis7. vigebis mcire umravlesobam gza dauTmo torebis kidev ufro mcire umra-
vlesobas. Tumca amis Semdeg didi xani ar gasula, rom vigebi kvlav umravlesobaSi 
aRmoCndnen da asec grZeldeboda saukunis dasasrulamde. mniSvnelovani cvlile-
bebi ganxorcielda tori premier-ministris, uiliam pit umcrosis Tanamdebobaze 
yofnis dros. xelisuflebaSi yofnis TiTqmis oci wlis ganmavlobaSi (1783 – 19801) 
man 140-ze meti politikuri mokavSire Seiyvana lordTa palataSi, maTTvis titu-
lis miniWebis gziT. mogvianebiT, mecxramete saukunis Sua xanebSi, konservatorul 
partiaSi warmoqmnilma ganxeTqilebam mcire xniT zeda palataSi wonasworoba aRad-
gina liberalebsa da konservatorebs Soris, magram amis Semdeg liberalebisaTvis 
saqme ukuRma Setrialda. es umTavresad iyo im radikaluri kursis Sedegi, romelic 
didma liberalma politikurma liderma, gladstonma gaatara. irlandiis TviTmmar-
Tvelobis miseul politikas Sedegad mohyva liberalTa rigebis masobrivi dato-
veba. isini, vinc liberalTa rigebs tovebdnen, TavianT Tavs liberal iunionistebs 
uwodebdnen. mokle xanSi es adamianebi mWidrod daukavSirdnen torebs, romlebic 
im periodSi cnobili iyvnen rogorc iunionistebi – did britaneTsa da irlandiis 
kavSiris SenarCunebis momxreebi. liberalTa wreebSi rRveva daiwyo mas Semdeg, rac 
gladstonma TviTmmarTvelobis pirveli kanonproeqti warmodgina. 1886 wels TemTa 
palatam uari ganacxada kanonis miRebaze. ganxeTqileba kidev ufo gaizarda, rode-
sac 1893 wlis seqtemberSi lordTa palatam 419 xmiT 41-is winaaRmdeg uaryo glad-
stonis mier warmodgenili meore kanonproeqti TviTmmarTvelobis Sesaxeb. es iyo 
mTavrobis mowinaaRmdegeTa yvelaze didi umravlesoba britaneTis politikis is-
toriaSi8. gladstonis gamosamSvidobebeli sityva, romelic 1894 wlis 1 marts ukve 
xanSiSesulma TemTa palataSi warmoTqva, uxvad Seicavda lordTa palatis sawinaaR-
mdego mosazrebebs. mas didi enTuziazmiT dauWires mxari Tanamoazreebma. glads-
tonma ganacxada, rom saerTo jamSi, miuRebeli iyo is faqti, rom lordTa palata 
upirispirdeboda saxelmwifo politikas, romelsac mxars uWerTa 6 milionze meti 
amomrCevlis mier arCeuli TemTa palata. amitomac, misi azriT, garkveuli sakiTxebi 
unda Secvliliyo9. 

arc Tu ise didi xnis Semdeg konservatorebma Zalaufleba daibrunes da gamocdi-
lebam aCvena, rom lordTa palatam SeZlo cxovreba gaerTulebina liberaluri mTa-
vrobisaTvis, torebs ki umcires dabrkolebasac ar uqmnida. marTlac, tor premier- 

7 jenkinsi, “balfuris finia~, gv. 24; nikolsoni, “jorj V~, gv. 130. aRniSnul Tormet axal perTagan orni jer 
kidev cocxal didebulTa ufrosi vaJebi iyvnen. isini lordTa palataSi “daCqarebuli wesiT~ Sevidnen. es imas 
niSnavs, rom mamebis tituli maT vadaze adre – mamebis sicocxleSive gadaecaT. danarCen aT axal pers pero-
ba mieniWa “sapatento sigeliT~. ix. “inglisis, Sotlandiis, irlandiis, didi britaneTisa da gaerTianebuli sa-
mefos sruli peroba; Semonaxuli, moZvelebuli Tu umoqmedo~, nawili II, 1912, xelaxla daibeWda 1982 wels, 
gv. 28, SeniSvna b), nawili I, 1910 (1982), danarTi: “ufrosi vaJebi parlamentis wevrebi xdebian da perobas Ta-
vianTi mamebis sicocxleSive iReben~, gv. 493. perobasTan dakavSirebuli sakmaod rTuli britanuli kanonebis 
ganxilva ix. Valentine Heywood, British Titles. The Use and Misuse of the Titles of Peers and Commoners, with Some Historical Notes, 
1951; Honours and Titles, Aspects of Britain Series, Her Majesty’s Stationary Office, 1992. 
8 jenkinsi, “balfuris finia~, gv. 27 da 33.
9 John Morley, The Life of William Ewart Gladstone, part III, 1903, gv. 511.
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ministrebs – lord solsberis (1895 – 1902), mis disSvilsa da samarTalmemkvidres, 
arTur jeims balfurs (1902-1905) araviTari sirTule ar SexvedriaT lordTa pa-
latis mxridan. Tumca aTi wlis Semdeg iunionistebma sakuTari Zalebi amowures da 
Sida dapirispireba maT Soris ganxeTqilebis safuZveli gaxda. balfuri gamosavals 
ver xedavda da 1905 wlis dekembris dasawyisSi gamoacxada, rom mTavroba gadadga. 
arCevnebis daniSvna man axal politikur umciresobas – liberalTa mmarTvelobas 
miando. es ukanskneli SemTxveva iyo, rodesac britaneTis premier-ministrma mmar-
Tveloba opozicias gadasca ise, rom arCevnebSi ar damarcxebula10. mefe eduard 
VII-m mTavrobis Camoyalibeba da parlamentis daTxovna sTxova liberal politikoss 
ser henri kempbel–banermans. mTavroba ramdenime dReSi Camoayalibes da 1906 wels 
gamarTul arCevnebSi gamarjveba liberalebma moipoves. ase rom, kempbel-banermanis 
mTavrobas SeeZlo mSvidad gaegrZelebina muSaoba. 

arCevnebis Semdeg TemTa palataSi (romelSic im dros 670 wevri Sedioda) Semdegi 
Semadgenloba arsebobda: liberalebi 400, konservatorebi 157 (132 iunionisti + 25 
liberal iunionisti), irlandieli nacionalebi 83 da leiboristebi 3011. libera-
lebs 130 adgiliT meti hqondaT, vidre yvela sxva partias erTad. mTavrobis mier 
gatarebul RonisZiebebs mxars uWerdnen irlandieli nacionalistebi da leibo-
ristebi, romelTac imedi ar hqondaT, rom konservatorebi irlandielebis proble-
mebs an socialur sakiTxebs moagvarebdnen. amdenad, kempbel-banermanis mTavroba de-
faqto umravlesobiT iyo warmodgenili, romelic minimum 356 adgils gulisxmobda. 
magram sul sxvagvarad iyo saqme lordTa palataSi. britanelebi xSirad saubroben 
xolme “parlamentis daTxovnaze~, magram es gamonaTqvami dazustebas moiTxovs, rad-
gan lordTa palatis daTxovna SeuZlebelia da, Sesabamisad, mis Semadgenlobaze 
parlamentis daTxovna ver imoqmedebs. lordTa palataSi umravlesobas opozicia 
Seadgenda da umravlesoba aq gacilebiT didi raodenobiT iyo warmodgenili, vidre 
mTavrobis umravlesoba TemTa palataSi, kerZod ki, mas TemTa palataSi 391 adgili 
ekava. dokumentebis mixedviT, 1906 wlis dasawyisSi axali saparlamento sesiis gax-
snaze lordTa palata 602 wevriT iyo warmodgenili, maT Soris 25 sasuliero piri 
(anglikani episkoposi) iyo. maTi umetesoba, 479 wevri konservatori iyo (355 iu-
nionisti + 124 liberali iunionisti). liberalebs mxolod 88 adgili hqondaT, da-
narCeni 35 wevri ki (aq 25 episkoposTagan 14 Sedioda) arc erT politikur partias 
ar ekuTvnoda. rogor imuSavebda es yvelaferi? lordTa palataSi konservatorebs 
amxela raodenobrivi upiratesoba arasodes hqoniaT. 1832 wlis Semdeg mTavrobasac 

10 jenkinsi, “balfuris finia~, gv. 11; nikolsoni, “jorj V~, gv. 92. konservatorul partiaSi warmoqmnili Sida 
dapirispireba miTiTebulia teqstSi, sadac aRwerilia, Tu ra Sedegi mohyva jozef Cemberlenis moTxovnas 
tradiciuli Tavisufali vaWrobis politikis uaryofisa da tarifebis reformis gatarebis gziT, imperiis 
qveynebTan britaneTis sabaJo gaerTianebis - mogvianebiT ki erTgvari federaciis - Seqmnis Sesaxeb. ix. nikol-
soni, “jorj V~, gv. 91. 
11 devid baTleri da ana slomani, “britaneTis politikuri faqtebi 1900-1979~, me-5 gamocema., 1980, gv. 206; 
odnav gansxvavebuli cifrebia miTiTebuli jenkinsis naSromSi “balfuris finia~, gv.19. baTlerisa da slomanis 
mier miTiTebul 400 liberalTagan 377 aris namdvili liberali da 23 – leiboristi kandidati, romlebic 
“liberaluri partiis organizatorebi gaxdnen~, anu gaxdnen liberaluri saparlamento jgufis wevrebi. 
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ar hqonia TemTa palataSi iseTi Zlieri dasayrdeni, rogoric axla kempbel – baner-
manis liberalur mTavrobas gaaCnda. gameordeboda Tu ara istoria aseTi mkacrad 
daculi wonasworobis pirobebSi? gauwevda Tu ara konservatoruli lordTa pa-
lata winaaRmdegobas liberalur TemTa palatas, anu kempbel-banermanis mTavrobas? 
1906 wlis 15 ianvars opoziciis axali lideris, balfuris mier gakeTebuli saarCe-
vno mimarTva kargs arafers moaswavebda. man Tavis mxardamWerebs mouwoda, ezrunaT 
imaze, rom “did iunionistTa partias emarTa am didebuli imperiis momavali, imisda 
miuxedavad, xelisuflebaSi iqneboda igi Tu opoziciaSi~12.Hherbert henri askvitma 
kempbel-banermenis mTavrobis finansTa ministrma miiCnia, rom zemoaRniSnuli mimar-
TviT balfurma lordTa palatas mouwoda, rom momzadebuliyvnen. arTur balfuris 
sityvebi saxumaro rodi iyo. es iyo erudirebuli (filosofiuri naSromebis avto-
ri), daxvewili adamiani13, maRali wris warmomadgeneli (dedamisi lord solsberis 
da iyo), londonuri sazogadoebis suli da guli14. balfuri xelidan ar uSvebda 
Sanss, rom gamkilavi SeniSvna ar gaekeTebina. magaliTad, erTxel man Tavis kolegaze 
Tqva: “cota ufro meti Wkua rom hqondes, gonebasustad mainc CavTvlidiT~15. 

lordTa palataSi iunionistTa lideri iyo lordi lanzdauni. igi daukavSirda 
balfurs, raTa saerTo strategia SeemuSavebinaT. “TemTa palataSi opozicia Zalian 
sustia~, werda igi balfurisadmi gagzavnil memorandumSi, “da meore mxriv, Zalian 
Zlieria igi lordTa palataSi. arsebiTi mniSvneloba aqvs imas, rom armiis orma 
frTam erTad imuSaos~16. liberalebma es TavianT Tavze gamoscades. kempbel-baner-
manis mTavrobis pirveli yvelaze mniSvnelovani bili iyo kanonproeqti ganaTlebis 
Sesaxeb. im dros britaneTSi skolebs Soris dapirispireba arsebobda, liberalebi 
ki arCevnebSi gamarjvebas mniSvnelovanwilad umadlodnen nonkonformistebs (araan-
glikanel protestantebs), romelTac Zlieri winaaRmdegoba gauwies balfuris 1902 
wlis aqts ganaTlebis Sesaxeb. nonkonformistebi rom daekmayofilebina, liberalTa 
mTavrobam SeimuSava sakuTari kanonproeqti ganaTlebis Sesaxeb, romelic TemTa pa-
latam mainc miiRo, balfurisa da misi jarebis winaaRmdegobisda miuxedavad. magram 
am ukanasknelis miTiTebiT, kanons xma ar misca lordTa palatam, romelsac lan-
zdauni xelmZRvanelobda. 1906 wels lordTa palatam mTeli rigi destruqciuli 
SesworebebiT kanonproeqti TiTqmis gaanadgura17. swored am movlenebis gamo, eqvsi 
Tvis Semdeg, loid jorji mdgomareobidan gamoiyvana TemTa palataSi parlamentis 
konservatori wevris mier lordTa “konstituciis guSagad~ moxseniebam: “ras gu-

12 jenkinsi, “balfuris finia~, gv. 36; aseve Barbara W. Tuchman, “Transfer of Power. England: 1902–11~ igive wyaroSi, The 
Proud Tower. A Portrait of the World before the War: 1890-1914, Bantam Books, 1981, gv. 437.
13 balfuris CerCiliseuli aRwera ix. S. Churchill, Great Contemporaries, 1937.
14 tuCmani, “amayi koSki~, gv. 56.: “es iyo adamiani, romelsac londonSi yvelze xSirad epatiJebodnen sadilad~.
15 iqve, gv. 61.
16 jenkinsi, “balfuris finia~, gv. 38.
17 TemTa palatam erTdroulad uaryo aRniSnuli Sesworebebi, rac aqamde arasodes momxdara. rodesac lordTa 
palatam, lordi lanzdaunis miTiTebisamebr sabolood gamoacxada, rom lordTa palata daJinebiT moiTxovda 
im Sesworebebis gatarebas, razec TemTa palatam uari ganacxada, mTavrobas meti gza aRar Hhqonda da kanoni 
gaauqma. 
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lisxmobT, rom nebismieri lordi mister balfuris finiaa? mas emsaxureba, elaqu-
ceba, misi miTiTebiT iyefeba da ikbineba~18? premier-ministrma kempbel-banermanma 
TemTa palataSi mTeli mTavrobis aRSfoTeba gamoxata:

ubralod miuRebelia batonebo, rom maSin, rodesac saxelmwifoSi erTi partiaa 
xelisuflebaSi, zeda palata misi mosamsaxure unda iyos, xolo rodesac es partia 
damsaxurebul da aSkara sayvedurs miiRebs qveynisgan, maSin lordTa palatam unda 
gaaneitralos da moSalos politika, romelsac amomrCevlebi emxrobian...

magram, batonebo (daamata man mrisxaned), britanuli konstituciis resursebi jer 
ar aris amowuruli... da gafrTxilebT, saWiroa vipovoT iseTi gza, romliTac am 
palataSi xalxis neba maT mier arCeuli warmomadgenlebis mier gamoixateba19. 

amis Semdeg Zalian bevri ram moxda. muqara mainc asrulda, magram kempbel-baner-
mani am dRes ar moswrebia. igi 1908 wlis aprilSi gardaicvala. misi adgili dai-
kava askvitma, romelic Secvala finansTa ministrma devid loid jorjma. amasobaSi 
ki mTavrobis sakanonmdeblo programas lordTa palataSi did zians ayenebdnen20. 
konservatorebis ukiduresad mtruli ganwyobis gaTvaliswinebiT, SeuZlebeli iyo 
mxolod ubralo uTanxmoeba momxdariyo iseTi mniSvnelovani sakiTxis Sesaxeb, ro-
gorc irlandiis TviTmmarTveloba iyo, amitom lordTa palatis umravlesobam 1893 
wels xma ar misca irlandiis TviTmmarTvelobas. am yvelafris miuxedavad, mTavro-
bas mainc ar surda danebeba. jer kidev 1907 wlis maisSi kempbel-banermani ministr-
Ta kabinetisadmi mimarTul memorandumSi werda, rom misi azriT, lordTa palati-
saTvis vetos absoluturi ufleba dayovnebis uflebiT unda SeecvalaT. erTi Tvis 
Semdeg ki TemTa palatam am mizniT wamoyenebuli winadadeba xmaTa umravlesobiT 
miiRo. am sakiTxisadmi interesi sul ufro izrdeboda da miTqma-moTqmac iyo imis 
Sesaxeb, rom SeiZleboda lordTa palatis winaaRmdegoba gaetexaT da mieRoT “ka-
nonproeqti vetos Sesaxeb~. am miznis miRweva SeiZleboda liberalTa mravalricxo-
vani jgufisTvis perobis miniWebis gziT. 1711 wels dedofalma anam daamtkica, rom 
es meTodi efeqtiani iyo, xolo 1832 wels mefe uiliam IV, didi winaaRmdegobebisa da 
mRelvarebis Semdeg, Tavis premier-ministrs, lord greis dapirda, rom, Tu saWiro 
iqneboda, tituls mianiWebda oTxmoc adamians, raTa arCevnebis sistemebis reformis 
gatareba garantirebuli yofiliyo. am SemTxvevaSi muqarac ki sakmarisi iyo: “par-
lamentis vigi perebiT gavsebas, lordTa palatam kanonproeqtis gatareba arCia~21. 

18 Butler and Sloman, British Political Facts, gv. 247. Jenkins, Balfour’s Poodle, gv. 247. jenkinsi, “balfuris finia~, gv. 10, es 
gancxadeba, rogorc Cans ironiulad, 1908 wliT aris daTariRebuli. Tumca, baTleri da slomani zust TariRs 
miuTiTeben, kerZod ki, 1907 wlis 26 ivniss. tuCmani, “amayi koSki~, gv. 441, aqac naxsenebia TariRi 1907 wlis 
ivnisi. 
19 jenkinsi, “balfuris finia~, gv. 44.
20 jenkinsi, citirebuli nawarmoebi, Tavi III, gamokveTili saTauriT “qviSis mxvnelebi~; aseve ix. nikolsoni, 
“jorj V~, gv. 99 da yvela Semdgom., da Stephen Koss, Asquith, 1976, Hamish Hamilton Paperback, 1985, gv. 84 da Semdgom. 
21 britaneTis qronika, 1992, gv. 855; nikolsoni, “jorj V~, gv. 130; Arthur Aspinall, Lord Brougham and the Whig Party, 
1972, gv. 192.



74

lukas prake

1908 wlis dekemberSi mTavrobam gadawyvita, rom metis moTmena aRar SeiZlebod a. 
xelisuflebaSi yofnis sami wlis manZilze man mxolod umniSvnelo Sedegebis miRweva 
SeZlo: finansuri kanonproeqtis garda, kodeqsamde arc erT RonisZiebas ar miuRwe-
via sawyisi formiT. kanonproeqtebis miReba mxolod TemTa palataSi mesame wakiTx-
viT iyo SesaZlebeli, isic, Tu arTur balfuri daTanxmdeboda. sami wlis arsebobis 
manZilze, mcirericxovani opozicia mivida daskvnamde, Tu ra SeiZleboda da ra ar 
SeiZleboda gatarebuliyo parlamentSi. erTi sityviT, moTminebis fiala aivso22.

TumcaRa, “kanonproeqti vetos Sesaxeb~ dauyovnebliv ar warudgeniaT, radganac 
yvelas yuradReba ZiriTadad mipyrobili iyo sruliad axali da mniSvnelovani mo-
vlenisaken. kerZod ki, es movlena iyo lordTa palatis gardauvali uari loid 
jorjis “finansur kanonproeqtze~, romelic man 1909 wlis aprilSi warmoadgina. 
aseTi ram bolo 250 wlis manZilze ar momxdara. “finansuri kanonproeqti~, romel-
sac “biujetsac~ uwodebdnen, biujets ki ar niSnavda, am sityvis Cveulebrivi gage-
biT, aramed es iyo finansuri gegma gadasaxadebis gansazRvris Sesaxeb. im dros, saer-
TaSoriso daZabulobis matebis fonze, britaneTSi didad awuxebdaT is faqti, rom 
Ggermania javSnosan xomaldebs agebda, radganac es safrTxes uqmnida britaneTis 
upiratesobas zRvaze. britaneTs aseTi tipis sabrZolo xomaldebi ar gaaCnda da am 
mimarTulebiT saswrafod unda gaetarebinaT raime RonisZieba. garda amisa, saWiro 
iyo resursebis moZieba bolo dros SemoRebuli xandazmulobis pensiis uzrunvel-
sayofad. ase rom, finansTa ministrs Zalian bevri fuli sWirdeboda. amitom, man 
gegmebi ise Seadgina, rom gaiTvaliswina adekvaturi gadanawilebis principi, romlis 
mixedviTac, yvelaze mZime tvirTi yvelaze Zliers unda ahkido zurgze. swored am 
mizeziT da imis gamo, rom gegmaSi araerTi socialuri RonisZieba iyo gawerili, 
dokuments male “saxalxo biujeti~ daerqva. omma, romelic Tveebis ganmavlobaSi 
grZeldeboda, qveynis resursebi sagrZnoblad Seamcira. omis dros torebic ara-
nairi obstruqciis gamoyenebisgan ar ikavebdnen Tavs da sabolood, TemTa palatam, 
1909 wlis noemberSi, biujeti daamtkica. amasobaSi aSkara gaxda, rom lordTa pala-
ta uars ityoda finansuri kanonproeqtis gatarebaze da amis mizezad daasaxelebda 
im faqts, rom socialuri RonisZiebebis gamo, kanonproeqti finansur kanonproeqtad 
veRar CaiTvleboda. es iyo kanonmdebloba, romlisTvisac lordebs xangrZlivi tra-
diciebis gamo yuradReba didi xania aRar unda mieqciaT. Tavdapirvelad es askvits 
SesaZleblad ar miaCnda. “gamodis, rom revolucia tyuilia~, ganacxada man. magram aS-
kara iyo, rom lordTa palata uars ityoda finansur kanonproeqtze. roi jenkinsi, 
“balfuris finias~ avtori, uaryofs im Teorias, TiTqos “saxalxo biujeti~ gamiz-
nuli iyo lordTa palatis sacduneblad, rom isini aragonivrulad moqceuliyvnen 
da uari eTqvaT kanonproeqtze. erTi ram ki cxadia, loid jorjs da sxva radikal 
ministrebs, mag., uinsTon CerCils, 1909 wlis noemberSi imedi hqondaT, rom lordTa 
palata uars ityoda finansur kanonproeqtze da amiT Tavisive xeliT gaiTxrida 
saflavs. 4 noembers TemTa palatam sabolood miiRo finansuri kanonproeqti. amis 

22 jenkinsi, “balfuris finia~, gv. 63.
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aRsaniSnavad, loid jorjma, romelic Tveebis ganmavlobaSi TavdadebiT muSaobda 
am Sedegis misaRwevad, moawyo wveuleba, sadac erTaderTi sadRegrZelo Seisva: “dae 
lordTa palatam uaryos biujeti~. da asec moxda. 1909 wlis 30 noembers 350 xmiT 
75-is winaaRmdeg, lordTa palatam mxari ar dauWira biujets, Tumca dazustebiT 
icoda, rom amas Sedegad parlamentis daTxovna mohyveboda. 

rodesac parlamenti mniSvnelovan kanonproeqts uaryofs, mTavrobas SeuZlia ga-
dawyvitos, daeTanxmos Tu ara mas. swored ase moiqca gladstoni 1893 wels, rodesac 
lordTa palatam mxari ar dauWira mis kanonproeqts irlandiis TviTmmarTvelobis 
Sesaxeb. analogiur SemTxvevas hqonda adgili, rodesac kempbel-banermanis mmarTve-
lobis dros lordTa palatam uaryo kanonproeqti ganaTlebis Sesaxeb da araerTi 
sxva kanonproeqtic. gladstonsac da kempbel-banermansac, wesiT, parlamenti unda 
daeTxovaT, magram arc ase moiqcnen da arc Tanamdeboba dautovebiaT, isev ise ga-
nagrZobdnen qveynis marTvas. mTavrobas, romlis finansur kanonproeqtsac uaryo-
fen, aseTi arCevani ar aqvs. igi unda gadadges an parlamenti daiTxovos, radganac 
fulis gareSe mas qveynis marTva ar SeuZlia. yvelasaTvis naTeli iyo, rom askviti 
da misi momxreebi lordTa palatas ajobebdnen. faqtobrivad, dapirispireba didi 
xnis win unda dawyebuliyo. parlamenti (anu TemTa palata) daiTxoves im mizniT, 
rom eleqtoratisaTvis saSualeba miecaT, momrigeblis roli Seesrulebina mTavro-
basa da lordTa palatas Soris finansuri kanonproeqtis da, saerTod, mTavrobis 
sakanonmdeblo programis irgvliv dawyebul davaSi. amomrCevelTa Sexvedraze, ro-
melic albert holSi gaimarTa 1909 wlis 10 dekembers, askvitma auditoriaze didi 
STabeWdileba moaxdina. man ganacxada, rom momaval arCevnebze sami umniSvnelovanesi 
sakiTxi iyo gadasaWreli. erT-erTi maTgani ki iyo “lordTa palatis sakanonmde-
blo Zalauflebis qmediTi SezRudva da Sekveca~. “Tanamdeboba ar unda davikavoT, 
Tu ar SegviZlia SevqmnaT usafrTxoebis dacvis garantia. es ki, rogorc gamoc-
dilebam gviCvena, aucilebelia sakanonmdeblo miznebisa da progresuli partiis 
RirsebisaTvis~23, mimarTa askvitma xalxs. 

askvitis sityvebi yvelam imis mtkicebulebad CaTvala, rom mas winaswar hqonda 
imedi, Tu lordTa palata winaaRmdegobas gauwevda kanonproeqts, mefe eduardi 
uyoymanod daTanxmdeboda lordTa palatis perebiT “gavsebas~. amgvarad ki SeizRu-
deboda zeda palatis Zalaufleba. mefisgan aseTi winaswari dapirebebis miReba 
did problemas ar wamoadgenda, radgan im dros uxvad gaicemoda dapirebebi, gne-
bavT winaswari dapirebebi da gnebavT winaswari garantiebi Tu SesaZlo garantiebi. 
igulisxmeba mefis saarCevno dapirebebi, rom arCevnebSi liberalebis gamarjvebis 
SemTxvevaSi lordTa palatis wevrebis raodenobas gazrdida. magram mefe Tavisi 
qmedebiT sakonstitucio samarTlebriv Zalauflebas ar aWarbebda. ase iyo Tu ise, 
mefes amjerad aseTi garantiebi aravisTvis miucia. albert holSi saarCevno mi-
marTvis gakeTebidan xuTi dRis Semdeg, mefem askvits uTxra, rom daskvna gamoi-

23 jenkinsi, “balfuris finia~, gv. 109 da 122.
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tana – mas SeeZlo askvitTan eTanamSromla da perebis raodenoba gaezarda mxolod 
meore arCevnebis Catarebis Semdeg. igi fiqrobda, rom mTavroba lordTa palatis 
uflebamosilebis Sekvecas palatis saerTo destruqciad ganixilavda. es sakiTxi 
SeiZleboda am etapze mxolod dRis wesrigSi gaeTvaliswinebinaT, magram raime kon-
kretuli sakanonmdeblo winadadeba wamoyenebuli ar iyo. mxolod mas Semdeg, rac 
eleqtorati sakuTar mosazrebas gamoxatavda “aseTi destruqciis ganxorcielebis 
konkretuli proeqtis~ Taobaze, SesaZlebeli gaxdeboda, rom mefes Tavisi roli 
Seesrulebina24.

arCevnebi 1910 wlis ianvarSi Catarda. liberaluri partia 275 adgiliT kvla-
vac yvelaze did partiad rCeboda, magram man daaxloebiT asi adgili dakarga. es 
adgilebi daikaves iunionistebma, romelTac sul 273 adgili moipoves. liberalebi 
absolutur umravlesobas aRar warmoadgendnen, magram SeeZloT xelisuflebaSi 
darCeniliyvnen, radgan maT isev da isev irlandieli nacionalistebi (82 adgili) 
da leiboristebi (40 adgili) uWerdnen mxars. aSkara iyo, rom irlandiuri saparla-
mento partia ufro daJinebiT daiwyebda irlandiis TviTmmarTvelobis kanonproeq-
tis gatarebas. am miznis misaRwevad ki aucileblad jer lordTa palata unda gae-
CumebinaT. ase rom, “vetos kanonproeqtis~ an `parlamentis Sesaxeb kanonproeqtis~, 
rogorc mas ufro xSirad moixseniebdnen, Setana axla ufro aqtualuri gaxda, vidre 
odesme. kanonproeqtis Setana moxda martSi da 14 aprils igi TemTa palataSi pirve-
live wakiTxviT miiRes. 27 aprils TemTa palatam aseve miiRo 1909 wlis finansuri 
kanonproeqti, romlis xelaxla Setana moxda yovelgvari cvlilebis gareSe. erTi 
dRis Semdeg ki lordTa palatam daamtkica “saxalxo biujeti~, riTac gamoxata Ta-
visi pativiscema amomrCevelTa mimarT. 

saparalmento kanonproeqtma faqtobrivad gaaqarwyla lordTa palatis yovel-
gvari mosazreba finansuri kanonproeqtis Sesaxeb da ori wlis Semdeg vetos ab-
soluturi ufleba dayovnebis uflebiT Seicvala. Tu TemTa palata kanonproeqts 
sam Tanmimdevrul saparlamento sesiaze miiRebda da lordTa palata yovel jerze 
uaryofda mas (an, Tu lordTa palata moaxdenda kanonproeqtis Sesworebas mTavro-
bisaTvis miuRebeli saxiT), TemTa palatas SeeZlo, samefo sanqcia mieRo lordTa 
palatis Tanxmobis gareSe. amave dros, saparlamento sesiis periodi (qveda palatis 
or arCevnebs Soris periodi) Svidi wlidan xuT wlamde Semcirda. 

rodesac 1910 wlis 14 aprils askvitma TemTa palataSi parlamentis Sesaxeb ka-
nonproeqti magidaze dado pirveli wakiTvisaTvis, man Tavisi gegmebic gaamJRavna 
Semdgom movlenebTan dakavSirebiT. Tu lordTa palata uars ityoda kanonproeqtis 
miRebaze, mTavroba dauyovnebliv urCevda mefes, mieRo RonisZiebebi, romlebic “am 
parlamentSi~ am konkretuli kanonproeqtis kanonTa wignSi SetanisTvis iyo saWiro. 
es imas niSnavda, rom mimdinare saparlamento sesiis ganmavlobaSi, romelic is-is iyo 

24 jenkinsi, “balfuris finia~, gv. 123.
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daiwyo, kanonproeqti, yvelafris miuxedavad, unda gaetarebinaT. Tu ase ar moxde-
boda, mTavroba gadadgeboda an mefes urCevda parlamenti daeTxova, magram am uka-
nasknel SemTxvevaSi mTavrobas unda mieRo winaswari dapireba, romelzec mas uari 
uTxres 1909 wlis dekemberSi25. saqme seriozulad iyo. askviti damokidebuli iyo 
irlandieli nacionalistebis mxardaWeraze. amas garda, mas surda lordTa palatas-
Tan uTanxmoeba erTxel da samudamod dasrulebuliyo, magram mefes ar surda raime 
garantiis micema 1910 wlis arCevnebamde. igi ar apirebda lordTa palata meore 
arCevnebis Catarebamde gaefarTovebina. askvitis mTavroma mas am sakiTxTan dakavSi-
rebuli rekomendaciiT mainc daupirispirdeboda, Tu lordTa palata kanonproeqts 
mxars ar dauWerda. da ukve maSin, Tu mefes TanamSromloba ar endomeboda, mTavroba 
gadadgeboda. iyo meore versiac: Tu mefe mTavrobasTan iTanamSromlebda liberale-
bis gamarjvebis SemTxvevaSi, maSin mTavroba arCevnebs daniSnavda. 

1910 wlis 28 aprils parlamenti daiTxoves da mcire sagazafxulo Sesveneba gamo-
cxadda. askviti sazRvargareT gaemgzavra admiralis iaxtiT “enCanTris~. igi xmelTa-
Sua zRvaze apirebda mogzaurobas, magram ramdenime dRis Semdeg saswrafod mouwia 
ukan dabruneba, radgan samxreT espaneTis sanapirodan sruliad moulodneli cnoba 
moutanes: mefe eduardi sikvdilis piras iyo. am movlenam sul mTlad Secvala po-
litikuri mdgomareoba britaneTSi. 

mefe mokvda, gaumarjos mefes! iaxtazeve, askvitma Tavisi Semdgomi nabiji gaTvala. 
“iseTi krizisi gvelis, rogoric TiTqmis ar axsovs Cveni konstituciis istorias~, 
werda igi mogvianebiT26. politikurad gamoucdeli jorj V mmarTvelobis sadaveebs 
ibarebda mamamisis, mefe eduardisgan, romelic Tavidanve CarTuli iyo mTavrobi-
sa da lordTa palatis dapirispirebaSi. am urTierTobaSi sabolood gadamwyvet 
rols mainc mefe asrulebda. britaneTis dauwerel konstituciaSi “gaurkveveli 
adgilebis~27 arsebobis da dokumentebTan dakavSirebuli qaosis gamo, mefes, winaaR-
mdegobrivi rekomendaciebis miRebis SemTxvevaSi, mxolod sakuTar mosazrebebsa da 
gadawyvetilebebze uwevda dayrdnoba. askvitma gadawyvita, rom unda ecadaT li-
beralebsa da konservatorebs Soris politikuri kompromisisTvis mieRwiaT mTel 
rig mniSvnelovan sakiTxebTan, maT Soris lordTa palatis sakiTxTan dakavSirebiT. 
axalma mefemac da iunionistebmac garkveulwilad miiRes es azri, magram amisda 
miuxedavad, maT SeTanxmebas ver miaRwies 1910 wlis ivnisidan noembramde gamar-
Tul sakonstitucio konferenciaze, romelic rva umaRlesi politikuri moRvawis 
Sexvedrebis saxiT Catarda. konferenciaSi monawile politikur moRvaweTa Soris 
iyvnen askviti da loid jorji liberalebis mxridan da balfuri da lanzdauni iu-
nionistebis mxridan. mxareebi axla kidev ufro metad daupirispirdnen erTmaneTs. 
rogorc Canda, “konstituciuri “damcavi sarqvelis~ gamoyenebis aucilebloba gar-

25 jenkinsi, “balfuris finia~, gv. 132-133.
26 nikolsoni, “jorj V~, gv. 124; jenkinsis, “balfuris finiaSi~, gv. 146, sityva “TiTqmis~ gamotovebulia.
27 ix. nikolsoni, citirebuli naSromi, Tavi VIII, sadac avtori mokled aRwers britaneTis monarqiis midgomas 
konstituciisadmi.
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dauvali iyo28. yvela eTanxmeboda im azrs, rom axali arCevnebis Catarebamde mizans 
ver miaRwevdnen29. amgvarad, parlamenti kidev erTxel daiTxoves 1910 wlis noem-
bris bolos, magram es manamde ar moxda, sanam askvitma, im scenaris mixedviT, rome-
lic man TemTa palataSi Camoayaliba 14 aprils, mefe jorjisgan ar miiRo winaswari 
mtkice dapireba, romelzec mefe eduardma uari uTxra 1909 wlis dekemberSi. mefes-
Tan Sexvedra 16 noembers Sedga. “es Sexvedra yvelaze mniSvnelovani politikuri 
movlena iyo Cems cxovrebaSi~, aRniSnavda askviti. mefem ki Tavis dRiurSi Semdegi 
Canaweri gaakeTa: 

xangrZlivi saubris Semdeg, Cemi survilisda sawinaaRmdegod, davTanxmdi, saidu-
mlod gavurigde ministrTa kabinets. im SemTxvevaSi, Tu igi sayovelTao arCevnebSi 
xmaTa umravlesobas moipovebs, Cems prerogativas gamoviyeneb da perebis raode-
nobas gavzrdi. Zalian ar minda amis gakeTeba, magram iZulebuli var davTanxmde. 
meti gza ar maqvs. unda avicilo ministrTa kabinetis gadadgoma, radgan es didi 
ubedureba iqneba30.

1910 wlis dekemberSi Catarebul arCevnebs mniSvnelovani cvlilebebi ar mouta-
nia. askvitis mTavrobas SeeZlo qveynis marTva ganegrZo. “konstituciuri brZola~ 
ki, romelic Tveebis ganmavlobaSi daxurul kars miRma mimdinareobda konserva-
torebTan warumatebeli molaparakebebis fonze, axla ukve sajarod SeiZleboda 
ganaxlebuliyo. 

parlamentis Sesaxeb kanonproeqti, romelmac parlamentis daTxovnis gamo Zala 
dakarga, xelaxla Seitanes zustad imave formiT, ra formiTac igi pirveli waki-
TxviTve gaatares TemTa palataSi 1910 wels, ris Semdegac igi molodinis reJimSi 
iyo konstituciuri konferenciis Sedegebis miRebamde. 1911 wlis 15 maiss TemTa 
palataSi Catarda kanonproeqtis mesame da saboloo wakiTxva da igi miiRes 362 
xmiT 241-is winaaRmdeg. amis Semdeg kanonproeqti gadaeca lordTa palatas, sa-
dac Cveulebisamebr, igi meore wakiTxviT miiRes, bolos ki, “sakomiteto stadiaze~ 
mTeli rigi destruqciuli SesworebebiT (“damRupveli Sesworebebi~) kritikis qar-
cecxlSi gaatares. es mTavrobisTvis pirdapiri gamowveva iyo. gansakuTrebiT es 
exeba lord lanzdaunis mier wamoyenebul Sesworebas, romelsac lordTa palatis 
lideri, lord morli afasebda rogorc “kanonproeqtis nafleTebad qcevas~. aSkara 
iyo, rom mTavroba am Sesworebebs ver miiRebda. man mefes acnoba, rom TemTa palata 
Sesworebebis erToblivad uaryofas apirebda iseve, rogorc es 1906 wlis dekem-
berSi moxda, rodesac ganixileboda “kanonproeqti ganaTlebis Sesaxeb~. Semdeg ukve 
faqtis winaSe dadgebodnen. aucilebeli iyo lordTa palatis gafarToeba wevrebis 

28 jenkinsi, citirebuli naSromi, gv. 143; ix. aseve kosi, “askviti~, gv. 128. 
29 ix. nikolsoni, citirebuli naSromi, gv. 127; jenkinsi, citirebuli naSromi, gv. 147 da 173. 
30 jenkinsi, “balfuris finia~, gv. 178. jenkinsi bolo Svid sityvas daxrili SriftiT gamoyofs; igi dawvr-
ilebiT ganixilavs sakiTxs, miawoda Tu ara lord knolisma, erT-erTma mefis or mdivanTagan, mefes swori 
informacia imis Sesaxeb, rom balfurs ar surda mieRo mTavrobis CamoyalibebasTan dakavSirebuli mowveva. 
nikolsonis mier Catarebulma kvlevam am sakiTxs naTeli mohfina.
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sakmarisi raodenobiT, raTa kanonproeqti Tavisi sawyisi formiT gatarebuliyo. 
amave dros, lordTa palatis wevrTa ricxvis gazrdiT Seiqmneboda umravlesoba ir-
landiis TviTmmarTvelobis sakiTxis gadasaWrelad, rac ukiduresad mniSvnelovani 
sakiTxi iyo da yovelTvis mwvaved idga vetos uflebis SezRudvisaTvis brZolis 
konteqstSi. 

magram movlenebi Zalian swrafad viTardeboda mefisaTvis, romelsac ar egona, 
rom lordTa palata windauxedaobas gamoiCenda da uars ityoda sakuTari Seswore-
bebis erToblivad uaryofaze. man mxari dauWira im mosazrebas, rom lordTa pala-
tis wevrebTan erTad Tanmimdevrulad ganexilaT yoveli Sesworebis yoveli punqti 
da gadawyvetileba individualurad mieRoT TiToeuli Sesworebis Sesaxeb. ufro 
mniSvnelovani iyo is faqti, rom perebis raodenobis gazrdamde, mefes surda lord-
Ta palatas saSualeba hqonoda, kenWi eyara parlamentis Sesaxeb kanonmdeblobisTvis 
im formiT, ra formiTac TemTa palatam daabruna igi. mefe fiqrobda, rom axla, 
rodesac lordTa palatam icoda, rom Tu uars ityoda kanonproeqtis gatarebaze, 
mTavroba “noembris dapirebebiT~ isargeblebda, SesaZloa gadawyvetileba Seecvala. 
axla ukve farda aexada saidumlos dapirebebis Sesaxeb da SesaZloa amas cvlilebebi 
gamoewvia. mTavroba maSinve daTanxmda mefis survils orive sakiTxTan dakavSirebiT. 
es marTlac mniSvnelovani Tanxmoba iyo. Tu lordTa palata ukan daixevda, rogorc 
es 1832 wels moxda, maSin igi aRar gafarTovdeboda. Tu ase moxdeboda, mTavroba 
miiRebda parlamentis Sesaxeb aqts, magram maSin irlandiis TviTmmarTvelobis saki-
Txis gadaWra mxolod am aqtis saSualebiT iqneboda SesaZlebeli da es saqme kidev 
erTxel dayovndeboda. 

1911 wlis 20 ivliss balfurisa da lanzdaunisaTvis gagzavnili weriliT, ask-
vitma or konservator liders acnoba mefis neba, Tavisi prerogativis gamoyene-
biT uzrunveleyo parlamentis Sesaxeb kanonis kanonTa wignSi gadatana “arsebiTad 
imave formiT, ra formiTac dokumentma TemTa palata datova~31. dauyovnebliv 
moiwvies konservatoruli Crdilovani kabinetis sxdoma, sadac azrTa didi sxva-
dasxvaoba warmoiSva imis Sesaxeb, Tu ra kursi aerCiaT. lordi lanzdauni, rome-
lic yvelaze winaaRmdegobrivi Sesworebis avtori iyo da dRemde jiutad idga 
Tavis poziciaze, axla fiqrobda, rom winaaRmdegobas azri aRar hqonda. amde-
nad, man iunionist perebs SesTavaza Tavi SeekavebinaT parlamentis Sesaxeb ka-
nonproeqtis Sesaxeb saboloo gadawyvetilebisaTvis kenWisyrisagan da amgvarad 
xeli ar SeeSalaT kanonproeqtis gatarebisaTvis. mas cameti kolega daeTanxma, 
magram danarCenma rvam ganacxada, rom erCiaT “siRaribeSi amoxdomodaT suli~, 
vidre am winadadebas daTanxmebodnen. amdenad, “iunionistTa armiis lordTa pala-
tis frTas~ xma unda mieca kanonproeqtis sawinaaRmdegod, miuxedavad imisa, Tu ra 
Sedegi mohyveboda amas. azrTa amgvari sxvadasxvaoba Crdilovani kabinetis gare-
Tac gagrZelda. lord lanzdaunis “TavizRvevia~ politikosebs daupirispirdnen 

31 jenkinsi, “balfuris finia~, gv. 219.



80

lukas prake

“Sublmagari~ politikosebi, romelTac liderad uxucesi lordi holsberi air-
Cies. lord kerzoni, romelic Tavdapirvelad mkacri kursis gamtarebeli iyo, ise 
iyo Sewuxebuli perebis rigebis gazrdis SemTxvevaSi lordTa palatis prestiJis 
dakargviT, rom daiwyo gamoZieba, saWiroebis SemTxvevaSi ramdeni iunionisti peri 
miscemda xmas kanonproeqtis sasargeblod. rogorc konservatoruli Crdilovani 
kabinetis wevri, igi grZnobda, rom umravlesobis mier arCeuli politikis er-
Tguli unda yofiliyo da “lanzdaunTan erTad kenWisyraSi monawileobisgan Tavi 
Seekavebina~. 

didi gaurkvevloba arsebobda lordTa palatis gafarToebis SemTxvevaSi saWiro 
axali perebis raodenobasTan dakavSirebiT. Crdilovani kabinetis wevrebisaTvis 
1911 wlis 22 ivliss miweril, magram gaugzavnel werilSi balfuri 50-100 axali 
lordis daniSvnas “indiferentulobis sakiTxad~ ganixilavda~32. ukiduresi konserva-
torebi ki imeds itovebdnen, rom amaze uaresi aRaraferi daemarTebodaT. Tu iunio-
nist perTa didi nawili Tavs Seikavebda lord lanzdaunTan erTad, kanonproeqtis 
uaryofis Semdeg saWiro ar iqneboda perTa raodenobis imaze metad gazrda, vidre 
es moxda samTavrobo jarebTan mimarTebaSi ukidures konservatorTa upiratesobis 
gasaneitraleblad. magram vin icis, momavali kenWisyris dros, Semdeg saparlamento 
sesiaze, ramdeni adamiani Seikavebda Tavs xelaxla wamoyenebul parlamentis ka-
nonproeqtTan dakavSirebiT? Tu mTavrobas namdvilad surda, rom lordTa palataSi 
konservatorTa upiratesoba moespo, maSin saWiro iqneboda asobiT liberali peris 
“Seqmna~ da konservatorTa “walekva~. es iseTi ram iyo, rasac balfuri namdvilad 
Zlierad ewinaaRmdegeboda da ara marto balfuri. amasobaSi mTavroba brZolisTvis 
emzadeboda. askvitis dokumentebSi napovnia CamonaTvali, romelSic miTiTebulia 
perobis 249 Sesabamisi kandidati. ase rom, is ukve sakmaod iyo dawinaurebuli am 
samzadisSi33. Sinagan saqmeTa ministri, uinsTon CerCilic TiTqmis mzad iyo xmauriani 
dapirispirebisTvis. man TemTa palataSi Semdegi komentari gaakeTa: “ratom ar unda 
“SevqmnaT~ Tundac 400-500 axali peri?~34 

32 jenkinsi, “balfuris finia~, gv. 226.
33 jenkinsi, citirebuli naSromi, gv. 248. dokumentSi araferia naTqvami imis Sesaxeb, Tu ris mixedviT miuTiTa 
es cifri askvitma, magram darwmunebuli var, igi ufro seriozulad uyurebda Tavis amocanas, vidre ministri 
Tolirandi, rodesac 1815 wlis zafxulSi man lordTa palatisTvis Sesabamisi kandidatebi moiZia: “aseTi mni-
Svnelovani patronaJi didi pasuxismgebloba iyo, magram Tolirandi amas seriozulad ar uyurebda. vitrole-
si aRwers scenas, romelic Tavad naxa. “erT dilas m. de TolirandTan saxlSi mivedi da vnaxe, rom m. paskvieri 
iyo masTan. Tolirandi win da ukan dadioda, paskvieri ki ijda da xelSi kalami eWira. ‘ici ra~, miTxra Toli-
randma, “axal perebs “vqmniT~. male palatebis Sexvedra iqneba. ar viciT ra gavlena gveqneba deputatTa pala-
taSi da darwmunebuli unda viyoT, rom lordTa palata dagvexmareba~. Semdeg princma (Tolirandi napoleon-
ma daawinaura 1806 wels da mianiWa beneventos princis wodeba) isev gaagrZela aqeT-iqiT siaruli da Tan miu-
TiTebda saxelebs, rac ki mouvidoda TavSi, TiTqos wveulebis an mejlisis saqmes agvarebda da stumrebis sias 
adgenda~. roca mTavrobis sxva wevrebic movidnen, maTac sTxovda, saxelebis mofiqrebaSi daxmarebodnen. Tavad 
vitrolesma erTi Tu ori saxeli daasaxela, maT Soris erTerTi gamorCeuli mezRvauris. Toliradi nasiamov-
nebi darCa – “es flotisTvis sasiamovno iqneba~, Tqva man da Sesabamisi uwyebis ministrs sTxova kidev ramde-
nime admiralis saxeli da gvari daesaxelebina~. ix. Duff Cooper, Talleyrand, 1932, gv. 275. 
34 jenkinsi, “balfuris finia~, gv. 248, SeniSvna 1. mefe eduardsac da mefe jorjsac eSinodaT, rom dasacini 
gaxdebodnen amdeni axali “marioneti peris~ Seqmnis gamo. ra dagvamaxsovrdeba rogorc mefis “mTavari Rirse-
ba~? marioneti mefe~? ix. nikolsoni, “jorj V~, gv. 149 da jenkinsi, citirebuli naSromi, gv. 234. 
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lordTa palataSi saboloo kenWisyris wina periodSi gacxarebuli lobireba mi-
mdinareobda sxvadasxva mosazrebaTa sasargeblod. fiqrobdnen, rom daaxloebiT 300 
iunionisti peri gahyveboda Tavis liders – lanzdauns da Tavs Seikavebda xmis 
micemisgan. mTavrobas Tavisi mxardamWerebi hyavda – daaxloebiT 100 xma. TiTqmis 
igive raodenoba hqondaT ukidures konservatorebsac. ase rom, Seiqmneboda kri-
tikuli mdgomareoba, romelic didad iqneboda damokidebuli damoukidebel perTa 
(maT Soris ramdenime episkoposis) mcire raodenobaze, gansakuTrebiT ki konserva-
tor perTa raodenobaze, romlebic kerzonis mtkicebiT, samTavrobo lobis nawili 
gaxdebodnen. es, ukiduresi konservatorebis azriT, simdable iyo da amitom aseT 
adamianebs “virTxebi~ uwodes. 

mgoni droa, am cota ar iyos da rTul sakiTxze saubari davasruloT. mas Semdeg, 
rac TemTa palatam gadawyvita lordTa palatis mier SemoTavazebuli dauSvebeli 
Sesworebebi ar mieRo, lordma morlim xelaxla Seitana parlamentis Sesaxeb ka-
nonproeqti lordTa palataSi, sadac ordRiani debatebi gaimarTa misi winadade-
bis irgvliv. winadadebaSi naTqvami iyo, “lordTa palata aRniSnuli Sesworebe-
bis miRebas daJinebiT ar moiTxovda~. am SeTavazebis uaryofa parlamentis Sesaxeb 
kanonproeqtis dasasruls niSnavda, misi gatareba ki – kanonproeqtis wardgenas 
monarqis Tanxmobaze da Semdeg mis gadatanas kodeqsSi. lordebi, romlebic wina-
dadebis sasargeblod aZlevdnen xmas, “momxreTa~ lobistebi gaxdnen, isini ki, vinc 
winadadebas xmas ar aZlevdnen - “mowinaaRmdegeTa~ lobistebi. debatebi 1911 wlis 
9 da 10 agvistos gaimarTa. bolo wuTamde ukidures konservatorebs sjerodaT, 
rom lordTa palataSi perebis “mozRvavebisTvis~ seriozulad ar unda SeexedaT. es 
didad aSfoTebda ser arTur biges, mefis mdivans, romelsac arc Tu ise didi xnis 
win peroba mianiWes da axla lord stamfordamis saxeliT icnobdnen. is fiqrobda, 
rom Tu perebis “mozRvavebis~ sakiTxs sakmarisad seriozulad ar Sexedavdnen, ka-
nonproeqtis saqme SeiZleba cudad wasuliyo. amis gamo, igi mefis TanxmobiT daukav-
Sirda lord morlis da Seadgina gancxadebis teqsti, romelic morlis debatebis 
dros unda waekiTxa. morlis es teqsti gulis jibeSi edo, rodesac asparezze gamoC-
nda. saguldagulod SerCuel momentSi man teqstis kiTxva daiwyo: 

Tu am saRamos, kanonproeqti damarcxdeba, me, rogorc mTavrobis warmomadgeneli, 
sruli pasuxismgeblobiT vacxadeb, rom misi udidebulesoba sanqcias gascems pere-
bis rigebis sakmarisi raodenobiT Sevsebaze imisaTvis, rom ar moxdes opoziciuri 
partiebis gaerTianeba, ramac SeiZleba parlamentis kanonmdeblobis meored damar-
cxeba ganapirobos. 

“me mgoni es sakmarisad damajerebelia~, ganacxada morlim da maTTvis, vinc mainc 
verafers mixvda, daamata: “Cemi winadadebis sawinaaRmdegod micemuli yoveli xma 
iqneba perebis “mozRvavebis~ mxardasaWerad micemuli xma~35. dro iyo xmis micema 

35 jenkinsi, “balfuris finia~, gv. 260; nikolsoni, “jorj V~, gv. 154.
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daewyoT. bolo kvirebis manZilze politikuri mRelvareba sul ufro izrdeboda. 
bolo wuTamde darwmunebiT verafers ityodi xmebis Sesaxeb. mdgomareobas sul 
ufro Zabavda cxeli talRa, romelic im dros britaneTs wamlavda. saboloo Se-
degebi aseTi iyo: “momxre – 131; mowinaaRmdege – 114~. 81 liberalma, romelTac 
morlim sityviT mimarTa, gadamwyveti mxardaWera miiRo 37 iunionistisa da 13 epis-
koposisagan. “Cven episkoposebma da “virTxebma~ dagvamarcxes~, ganacxada erT erTma 
gamwarebulma radikalma konservatorma. mefem ki SvebiT amoisunTqa: “sabednierod 
amcda perebis raodenobis kidev ufro metad gazrdiT gamowveuli sircxvili“- wer-
da igi Tavis dRiurSi. lordi stamfordemisadmi miweril werilSi ki mefe aRniSna-
vda: “iZulebuli rom gavmxdariyavi da perebis raodenoba gamezarda, is aRarasodes 
viqnebodi, rac var~36. parlamentis Sesaxeb kanonproeqtma 1911 wlis 18 agvistos 
monarqis Tanxmoba miiRo da amgvarad 1911 wlis parlamentis Sesaxeb kanonad iqca. 
askvitis mTavrobasa da lordTa palatas Soris dapirispirebas bolo moeRo. iseve 
rogorc 1832 wels, kidev erTxel SeiZleboda eTqvaT: “vigi perebis mier walekvas, 
lordTa palatam kanonproeqtis gatareba arCia~. 

axla ki, modiT sxva Temebsac SevexoT. magaliTad, visauroT amerikaze, sadac mefe 
kanonia.

sasamarTlos gavseba

“es konstitucia... iqneba qveynis uzenaesi kanoni~- vkiTxulobT SeerTebuli State-
bis konstituciis VI muxlis me-2 punqtSi, romelsac “uzenaesobis debulebas~ uwode-
ben. cnobili saqmis “marberi medisonis winaaRmdeg~ (1803) ganxilvisas, jon marSal-
ma, SeerTebuli Statebis uzenaesi sasamarTlos Tavmjdomarem, aRniSnuli punqtis 
mixedviT, gaakeTa daskvna, rom sasamarTlos ufleba aqvs da moeTxoveba kidec Sea-
mowmos federaluri kanonebis Sesabamisoba konstituciasTan. aseve, federaluri 
kanonebis (cnobilia rogorc “kongresis kanonebi~, magram zogjer “federaluri ka-
nonebis~ saxeliTac moixsenieben) msgavsad, sasamarTlos SeuZlia, gamoiyenos “Statis 
kanonebi~ (kavSirSi Semavali Statebis kanonebi) mxolod im SemTxvevaSi da imdenad, 
ramdenadac isini, sasamarTlos azriT, konstitucias Seesabamebian. es sakiTxi ise 
martivi araa, rogorc erTi SexedviT Cans. 

amerikis konstitucia efuZneba xelisuflebaTa mkacr ganawilebas, gamijvnas. I 
muxli iwyeba sityvebiT “yoveli sakanonmdeblo uflebamosileba, romelsac aniWebs 

36 nikolsoni, “jorj V~, gv. 155.
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es konstitucia, ekuTvnis SeerTebuli Statebis kongress ...~, II muxlis ki ase iwye-
ba: “aRmasrulebeli xelisufleba ekuTvnis amerikis SeerTebuli Statebis prezi-
dents...~. xolo III muxli - “SeerTebuli Statebis sasamarTlo xelisufleba ekuTvnis 
uzenaes sasamarTlos da qvemdgom sasamarTloebs, rogoric aris kongresi, romle-
bic drodadro adgenen da aweseben...~, ramdenadac konstitucia qveynis umaRlesi 
kanonia, TavisTavad, samive xelisufleba konstitucias unda daemorCilos, magram, 
ratom unda hqondeT sasamarTloebs ufleba, rom gadawyviton, Tu rogor moaxdinos 
danarCenma orma xelisuflebam konstituciis ganmarteba? Imitom- ganacxada jon mar-
Salma, rom “emfatikurad sasamarTlo xelisuflebis kompetenciasa da movaleobaSi 
Sedis imis gansazRvra, Tu ra aris kanoni~. ratom? ai ratom! sasamarTlo kontro-
lis uflebamosileba amerikis sakonstitucio samarTlis umniSvnelovanes komponen-
tad da SeiZleba iTqvas, rom mis birTvadac ki iqca. es sasamarTloebs, gansakuTre-
biT ki umaRles sasamarTlos vaSingtonis uzenaes sasamarTlos - did Zalauflebas 
aniWebs37. uflebamosileba, ra Tqma unda, usazRvro ar aris, uzenaesma sasamarTlom 
ki kargad icis sakuTari SesaZleblobebis zRvari da isic, rom siamayes erTi nabiji 
uklia dacemamde. magram iyo dro, rodesac sasamarTlo ori danarCeni xelisufle-
bis aRSfoTebas iwvevda da amiT sakuTar pozicias uqmnida safrTxes. “me SeiZleba 
bevri araferi mesmis kanonis Sesaxeb~, ganacxada erTxel ganrisxebulma prezidentma 
Teodor ruzveltma, “magram is ki namdvilad vici, rom mosamarTleebs RmerTis 
mainc unda eSinodeT~. amas ambobda Tedi ruzvelti, romelsac “xaverdis xelTaTma-
nian rkinis xels~ adarebdnen, magram namdvilad Zlieri dapirispireba erTi mxriv 
prezidentsa da kongress Soris, meore mxriv ki uzenaes sasamarTlosa da prezidents 
Soris mainc ar dawyebula misi Soreuli naTesavis, franklin Ddelano ruzveltis 
prezidentad arCevamde. es dapirispireba aRwerilia erT Zalian saintereso wignSi, 
romlis avtoria SemdgomSi generaluri prokurori da uzenaesi sasamarTlos wevri 
robert jeqsoni, romelsac, rogorc generaluri prokuroris TanaSemwes, uSualod 
Seexo es movlena. wignis saTauria “brZola sasamarTlo uzenaesobisaTvis: amerikis 
Zalauflebis politikis krizisis kvleva~38. es saTauri jenkinsis “balfuris finias~ 
erT erT qvesaTaurs waagavs. sainteresoa kidev erTi msgavseba. jeqsoni aRwers 
“brZolas~ mTavrobis sistemis demokratiul da arademokratiul elementebs Soris 
da aRniSnavs, rom pirveli brZolis araordinalur saSualebebs mimarTavda, ukanas-
kneli ki iZulebuli iyo, wyena Caeylapa. modiT, ufro dawvrilebiT vnaxoT, rogor 
moxda es yvelaferi amerikaSi. 

37 ilustrirebuli bukleti “Tanabari marTlmsajuleba kanonis mixedviT. uzenaesi sasamarTlo amerikis 
cxovrebaSi~, 1965, dawerilia araspecialisti mkiTxvelisTvis. gamoqveynda federaluri kolegiis asociaciis 
fondis mier. bukletSi mkafiod aris aRwerli uzenaesi sasamarTlos pozicia amerikul sazogadoebaSi. stan-
dartuli naSromi uzenaesi sasamrTlos Sesaxeb ekuTvnis Carlz uorens: “uzenaesi sasamarTlo SeerTebuli 
Statebis istoriaSi~, me-2 nawili, 1922. sasamarTlos da precedentis samarTlis Sesaxeb uamravi literatura 
arsebobs. am sakiTxTan dakavSirebiT mokle, magram Zalian STambeWdav mimoxilvas warmogvidgens robert g. 
makkloski, “amerikis uzenaesi sasamarTlo~, 1960, me-3 gamocema; gadaxedilia sanfors levinsonis mier, 2000. 
38 Robert H. Jackson, The Struggle for Judicial Supremacy. A Study of a Crisis in American Power Politics, 1941. Tema dawvrilebiT 
ganxilulia naSromSi Fred Rodell, Nine Men. A Political History of the Supreme Court of the United States from 1790 to 1955, 1955. 
naSromis meSvide Tavi eZRvneba swored im konfliqts, romelsac Cven ganvixilavT. 
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1930-iani wlebis dasawyisSi amerika mZime ekonomikur da socialur kriziss ganic-
dida. respublikelma prezidentma herbert huverma scada, qveyana am mdgomareobidan 
gamoeyvana, magram amaod. franklin delano ruzveltma, prezidentobis demokratma 
kandidatma, 1932 wlis ivlisSi CikagoSi gamarTul demokratiuli partiis konvenciaze 
Tavis mxardamWerebs mimarTa: “gpirdebiT Tqven da vpirdebi Cems Tavs axal kurss ame-
rikeli xalxisaTvis~. noemberSi ruzveltma didi upiratesobiT gaimarjva arCevnebSi. 
paralelurad gamarTuli kongresis arCevnebi ki demokratebma moiges. 1933 wlis 4 
marts umaRlesi sasamarTlos Tavmjdomarem, hiuzma axali prezidentis winaSe dado 
fici. rva dRis Semdeg ki franklin delano ruzveltma daiwyo amerikel xalxTan 
saubrebis pirveli seria “saubrebi buxarTan~ (radio gadacemebi TeTri saxlidan)39. 

dapirebuli axali kursi Zalian swrafad Camoyalibda. “100 dRis~ ganmavloba-
Si Tanamdebobaze yofnis pirveli sami Tvis manZilze ruzveltma TxuTmeti Zalian 
mniSvnelovani kanonproeqti warudgina kongress. Seadgines sacdeli sakanonmdeblo 
RonisZiebebis paketi, romelic miznad isaxavda amerikis ekonomikis fexze dayenebas 
da socialuri problemebis Semcirebas. aqamde kongress arasodes gaubedavs aseTi 
social-ekonomikuri kanonmdeblobis gatareba. aRniSnuli RonisZiebebi sakmaod 
did biurokratiasTan iyo dakavSirebuli. oponentebi geslian SeniSvnebs akeTebdnen 
axali kursis “anbanur supze~, radgan TiTqmis yvela kanoni akronimiT moixsenieboda 
(kanoni erovnuli mrewvelobis aRdgenis Sesaxeb, kanoni soflis meurneobis regu-
lirebis Sesaxeb da a.S.). qveyanaSi, sadac kanonebi “sasamarTlo kontrols~ eqvemde-
bareboda, bunebrivia, ismeboda kiTxva – rogor gamoiyenebda uzenaesi sasamarTlo 
Zalauflebas kongresis mimarT imisaTvis, rom ekonomikur Tavisuflebaze daewese-
bina iseTi radikaluri SezRudvebi, rogoric am SemTxvevaSi daawesa. federaluri 
sakanonmdeblo organos uflebamosileba konkretulad aris miTiTebuli konstitu-
ciaSi da saeWvo iyo, rom axali kursis kanonmdebloba uzenaesi sasamarTlos mier 
kontrols damorCileboda. rogorc amboben, “Tu ar gasinjav, gemos ise ver gaigebo~, 
“sakonstitucio Caurevloba~ ki, romliTac uzenaesi sasamarTlo umaspinZldeboda 
xalxs, namdvilad Zneli mosanelebeli iyo. uzenaesma sasamarTlom axali kursis 
didi nawili gaanadgura. samwuxarod, Sesabamisi precedentis samarTalze aq dawvri-
lebiT ver visaubrebT40, magram uzenaesi sasamarTlos mier axali kursisTvis miyene-
buli zianis Sesaxeb zogadi warmodgena rom SegiqmnaT, mokled movaxden ramdenime 
amerikeli avtoris citirebas: 1935-36 wlebSi, rodesac gadawyvetilebaTa mTeli 
wyeba xorcieldeboda, sasamarTlom mZime dartyma miayena axali kursis programas 
erovnuli mrewvelobis aRdgenis kanonmdeblobis Sesaxeb41. 

39 amerikis istoria, 1989, gv. 692: “mas damoukideblad siaruli ar SeeZlo, radgan savarZelze iyo mijaWvuli 
da amitom xalxTan mWidro kavSirs inarCunebda radiogadacemiT “saubrebi buxarTan~. ix. agreTve gv. 659 da 
659.
40 ix. jeqsoni, citirebuli naSromi, sadac gv. 181-ze warmodgenilia yvelaze mniSvnelovani dadgenilebebis 
CamonaTvali. aRniSnuli sakiTxebi ganxilulia makloskisa da rodelis citirebul naSromebSi da kidev mraval 
sxva wignSi – konstituciuri samarTlis Sesaxeb arsebul wignebze rom aRaraferi vTqvaT. 
41 makloski, citirebuli naSromi., gv. 111. 
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franklin ruzveltis mmarTvelobamde arasodes momxdara, rom sasamarTlos pre-
zidentisa da misi kongresis (nacvalsaxeli zustia) mTeli saxelmwifo programa 
aeRo da kanonebisTvis erTmaneTis miyolebiT daedo veto...42

1935 wels, im dRes, romelsac axali kursis mxardamWerebi “Sav orSabaTs~ uwo-
deben, sasamarTlom bolo mouRo kanons erovnuli mrewvelobis aRgenis Sesaxeb da 
administraciis sawinaaRmdegod imoqmeda ori sxva mniSvnelovani SemTxvevis dros. 
amis Semdeg miRebul gadawyvetilebebSi, sasamarTlo agrZelebda ruzveltis mTa-
vari axali kursis kanonmdeblobis winaaRmdeg brZolas43.

jeqsonTan es yvelaferi Sejamebulia misi wignis meoTxe TavSi, “sasamarTlo axal 
kurss auqmebs~. am TavSi, sxvaTa Soris, vkiTxulobT: “am dros, qveda instanciis sa-
samarTloebSi “saSineli xmauri atyda~. federalurma mosamarTleebma warmoadgines 
aTas eqvsasi amkrZalavi norma, romelic federaluri mmarTvelobis maRalCinosnebs 
kongresis kanonis ganxorcielebas ukrZalavda~.44 Semdeg TavSi ki avtori warmog-
vidgens im gadawyvetilebis katastroful Sedegebs, romliTac uzenaesma sasamarT-
lom kanoni soflis meurneobis regulirebis Sesaxeb Zaladakargulad gamoacxada 
6 xmiT 3-is winaaRmdeg45. kanonSi warmodgenili federaluri “gadasaxadebi soflis 
meurneobis gadasamuSavebel produqtze~ ukanono iyo da SeiZleba mTavrobas mi-
liardobiT dolari dajdomoda miyenebuli zaralis anazRaurebis Taobaze wayene-
buli sarCelebis gamo46. Zalian mniSvnelovania is faqtori, rom dartyma mxolod 
federalur kanonmdeblobas ar miuRia. 1936 wlis ivnisSi, sasamarTlom gamoacxada, 
rom 5 xmiT 4-is winaaRmdeg gaauqma niu-iorkis Statis kanoni, romelic qalebisaTvis 
saarsebo minimumis garantias warmoadgenda da romelsac Zalian bevri mxardamWeri 
hyavda. es ar iyo im profesorTa da eqspertTa jgufis Sromis nayofi, romlebic am 
“Tavisi klasis moRalatem~ Semoikriba TeTr saxlSi. es iyo ubralod yuradRebiT 
Sedgenili da Zalin aucilebeli kanoni, romelsac mxars uWerdnen respublikelebi 
da demokratebi qveyanaSi yvelaze gaWirvebuli xalxiT dasaxlebul StatSi47. 

manamde miRebuli gadawyvetilebebiT, uzenaesi sasamarTlo auqmebda federalur 
kanonebs, radgan misi mtkicebiT, es kanonebi StatebisaTvis konstituciiT miniWebul 
uflebamosilebas arRvevda. magram amjerad aRmoCnda, rom ufro meti ram xdeboda: 
“sasamarTlos moqmedeba realurad mxolod kongresis winaaRmdeg ar iyo mimar-
Tuli Statebis dacvis mizniT es iyo mTavrobis sawinaaRmdego moqmedeba, romlis 

42 rodeli, citirebuli naSromi, gv. 214.
43 “Tanabari marTlmsajuleba kanonis mixedviT~, gv. 91.
44 jeqsoni, citirebuli naSromi., gv. 115.
45 “SeerTebuli Statebi baTleris winaaRmdeg~ (1936). gazeTSi statia sakmaod Sesaferisi saTauriT gamoqveynda: 
“soflis meurneobis regulirebis kanons Ziri gamouTxares~.
46 jeqsoni, citirebuli naSromi, gv. 136 da Semdgom. ix. aseve igive naSromi., gv. 139: “baTleris gadawyvetile-
bam, aqamde miRebul gadawyvetilebebze metad daafiqra administraciis moxeleebi sasamarTlos “mocilebis~ 
aucileblobaze~; igive Tema ix. rodelTan, citirebuli naSromi, gv. 238. 
47 rodeli, citirebuli naSromi, gv. 242. gansaxilveli gadawyvetileba Sedis saqmeSi “morhedi tipaldos wi-
naaRmdeg~ (1936). amasTan dakavSirebiT ix. jeqsoni, citirebuli naSromi, gv. 170 da Semdgom. 
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gansaxorcieleblad uzenaesi sasamarTlo specialurad am SemTxvevisTvis Seqmnili 
iaraRiT ibrZoda~48.

magram mgoni ukve sakmarisad visaubreT sasamarTlo kontrolis Sesaxeb. maS, vin 
iyvnen is adamianebi, romelTac imdeni Zalaufleba hqondaT, rom SeeZloT Zalian 
popularuli prezidentis da “misi~ kongresis mTeli sakanonmdelo programa gaenad-
gurebinaT? 

rogorc ukve viciT, uzenaes sasamarTloSi cxra mosamarTle Sedioda. es ricx-
vi konstituciiT SemTxveviT ar iyo dadgenili. uzenaesi sasamarTlos cxra mosa-
marTles hqonda da aqvs ufleba, Tavisi, absoluturad piradi mosazreba, Camoayali-
bos e.w. “individualur mosazrebaSi~. es SeiZleba iyos gansxvavebuli azri, romelic 
umravlesobis gadawyvetilebisagan gansxvavdeba. SeiZleba es iyos Tanmxvedri mo-
sazreba, roca mosamarTlis Sexeduleba kolegebis azrs marTalia, emTxveva, miuxe-
davad imisa, rom igi sabolood umravlesobis daskvnas uWers mxars, mosazreba ar 
eTanxmeba im argumentebs, romlis safuZvelzec umravlesobam miiRo gadawyvetileba. 
am sistemis wyalobiT, romelTa yoveli mosazrebis Tanmimdevrulad ganxilvas gu-
lisxmobs da romelic amerikam britaneTisgan miiRo memkvidreobiT, uzenaesi sa-
samarTlos mosamarTleebs da maT mosazrebebs sazogadoeba Zalian kargad icnobs. 
rodesac kanons arakonstituciurad cnoben, es ambavi Jurnal-gazeTebSi pirvel 
gverdze ibeWdeba. komentarebi keTdeba mniSvnelovani SemTxvevebis Sesaxeb. didi 
yuradReba eqceva xmebis ganawilebas, aseve sakuTari mosazrebebis argumentirebas 
umravlesobisa da umciresobis mier. 

im periodSi, romelzec axla vsaubrobT, cxra mosamarTleTagan oTxi mtkice konser-
vatori iyo. maT axal kursTan dakavSirebuli araferi undodaT an, ufro zogadad 
rom vTqvaT, ar surdaT iseTi kanonebi, romlebic saqmian wreebs dabrkolebas Seuqm-
nida. fiqrobdnen, rom konstituciaSi sakmarisze met amosaval punqts ipovidnen imi-
saTvis, rom mtkiced gaegrZelebinaT ekonomikaSi Caurevlobis politika kongresisa 
an Statebis sakanonmdeblo survilebis sawinaaRmdegod. eseni iyvnen mosamarTleebi: 
van devanteri, makreinoldsi, sazerlendi da baTleri. (maTi gvarebi daniSvnis Tanmi-
mdevrobiT aris miTiTebuli). axali kursis momxreebma maT dacinviT “reaqciis oTxi 
mxedari~ daarqves49. unda vaRiaro, rom Tavidan ver mivxvdi, es ras niSnavda. Semdeg 
megobarma miTxra, rom es albaT “apokalifsis oTxi mxedris~ miniSneba iyo. mec av-
deqi da bibliaSi moviZie informacia. marTlac, es oTxi adamiani bibliaSi moxsenie-
buli oTxi uZleveli gmiris gansaxiereba iyo50. oTx mxedars upirispirdeboda “li-
beraluri marTlmsajulebis~ sami warmomadgeneli: brandisi, sTouni da kardozo. 
mosamarTleebi hiuzi (sasamarTlos Tavmjdomare) da robertsi ki gadaWriT arc erT 
frTas ar ekuTvnodnen, amitom maT xSirad moixseniebdnen rogorc “moxetiale mosa-

48 jeqsoni, citirebuli naSromi, gv. 170.
49 rodeli, citirebuli naSromi, gv. 217.
50 “gamocxadeba~ 6: 1-8.
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marTleebs~. saerTod, Tavmjdomare hiuzi sam progresulad moazrovne mosamarTles-
Tan erTad ufro kargad grZnobda Tavs, vidre oTx mxedarTan. amitom mosamarTle 
roberTsi “sasamarTlos meryevi qvakuTxedi~ iyo. wlebis ganmavlobaSi mas amerikeli 
avtorebi moixseniebdnen rogorc “SeerTebuli Statebis yvelaze gavlenian pirs~51 
da es namdvilad ar iyo gadaWarbeba. Bolos da bolos, is erTaderTi adamiani iyo, 
visac rTuli saqmeebis dros, roca oTx mxedars da oTx progresulad moazrovne 
mosamarTles Zireulad gansxvavebuli mosazrebebi hqondaT, SeeZlo gadaewyvita, 
kanonis konstituciurobis sasargeblod miiRebdnen gadawyvetilebas “xuTi oTxis 
winaaRmdeg~ Tu mis sawinaaRmdegod. xSirad Tavmjdomare hiuzsac SeeZlo, romel 
mxaresac surda, im mxares damdgariyo, magram, Cveulebriv, mis xmas saboloo Sede-
gisTvis gadamwyveti mniSvneloba ar hqonda. ubralod, xmebis proporcia icvleboda. 
rogorc sasamarTlos Tavmjdomare, is gansakuTrebul pasuxismgeblobas grZnobda 
sasamarTlos avtoritetsa da prestiJTan mimarTebaSi. amitom mas surda, rac SeiZle-
ba metad aecilebina gadawyvetilebebi xuTi oTxis winaaRmdeg. swored amis gamo, igi 
zogjer - im SemTxvevaSi, Tu robertsi aSkarad oTxi mxedris mxares iyo – sabolood 
kanonis sawinaaRmdegod aZlevda xmas. es maSinac ki xdeboda, roca Tavdapirvelad 
hiuzi amtkicebda, rom kanoni konstitucias Seesabameboda. hiuzim erT dros wignic 
dawera uzenaesi sasamarTlos Sesaxeb. am wignSi Sedioda misi cnobili SeniSvnac: 
“Cven konstitucias vemorCilebiT, magram konstitucia sinamdvileSi is aris, rasac 
sasamarTlo ambobs mis Sesaxeb~. Tumca bolos saqme iqamde mivida, rom “meryevi ro-
berTsis~ gadasawyveti iyo kanonebi konstituciuri iyo Tu ara52.

prezident ruzvelts wlebis ganmavlobaSi, mas Semdeg rac igi qveynis mmarTveli 
gaxda, erTxelac ki ar miscemia SesaZlebloba, uzenaes sasamarTloSi mosamarTle 
daeniSna, maSin rodesac Tavad uzenaesi sasamarTlo mas yvela prezidentze metad 
uSlida xels gegmebis ganxorcielebaSi53. 1936 wlis noemberSi igi xmaTa umravle-
sobiT xelaxla airCies prezidentad. mxolod mensa da vermontSi (sul rva amomrCe-
veli) misces xma respublikel kandidats - gubernatorAalfred m. londons kanza-
sidan. danarCenma 46 Statma (523 amomrCeveli) franklin delano ruzvelts dauWira 
mxari. demokratebs kongresis orive palataSi sam meoTxedze meti adgili ekavaT. 
es aSkarad imaze metyvelebda, rom yvela endoboda prezident ruzvelts da mis 
axal kurss. saarCevno kampaniis dros Tavad prezident ruzvelts arasodes uxsene-
bia uzenaesi sasamarTlo da misi gadawyvetilebebi, romlebic damRupveli iyo misi 
axali kursisaTvis, magram am Temam kidev ufro didi mniSvneloba SeiZina saarCevno 
brZolaSi54. yvelasTvis aSkara iyo, rom prezidenti ruzvelti SeimuSavebda gegmas 
“sasamarTlos moTokvis~ mizniT, magram rogor? 

51 rodeli, citirebuli naSromi, gv. 221.
52 rodeli, citirebuli naSromi, gv. 240–241; jeqsoni, citirebuli naSromi, gv. 211.
53 ix. prezidentis 1937 wlis 9 martis radiogadacema, romelic qvemoT aris citirebuli.
54 jeqsoni, citirebuli naSromi, gv. 176 da Semdgom; rodeli, citirebuli naSromi, gv. 214, 235, 242, 243; 
makkloski, “amerikis uzenaesi sasamarTlo~, gv. 112 
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Tavdapirvelad prezidenti idumalebis burusSi gaexvia, magram prezidentobis 
pirvel vadaSi, rodesac 1937 wlis 6 ianvars qveynis mdgomareobis Sesaxeb gaakeTda 
moxseneba, man kongress mimarTa: “arsebiTi mniSvneloba Cveni ZiriTadi kanonis 
Secvlas ki ar aqvs, aramed misdami gonivruli midgomis Camoyalibebas~55. ToTx-
meti dRis Semdeg ruzvelti Tavsxma wvimaSi sainauguracio sityviT gamodis da 
ambobs: “1787 wlis konstituciam rodi miiyvana Cveni demokratia uunarobamde~56, 
es sityvebi iseTive farul muqaras gamoxatavda, rogoric ocdaaTi wlis win TemTa 
palataSi premier-misnitri kempbel-banermenis mimarTvaSi gaisma: “magram, batonebo, 
britanuli konstituciis resursebi jer ar aris amowuruli...~57

1937 wlis 5 Tebervals gaurkvevloba dasrulda. am dRes franklin delano ru-
zveltma Setyobineba gaugzavna kongress. Setobinebam iseTi reaqcia gamoiwvia, Ti-
Tqos Wurvi gaskdao. es iyo SeTavazeba, rom “federaluri mTavrobis sasamarTlo 
xelisufleba eRiarebinaT~. winadadeba Camoyalibebuli iyo, rogorc kanonproeqti 
da mas emateboda ganmartebiTi memorandumi58. winadadeba ara marto uzenaes sasa-
marTlos exeboda, aramed mTlianad federalur marTlmsajulebas. igi Sedgeboda 
ramdenime komponentisagan, magram aq yvela maTgans ver ganvixilavT. raRa Tqma unda, 
yvelaze didi interesi Semdegma sakiTxma gamoiwvia: konstituciis III muxlSi naTqva-
mia: “mosamarTleebs, rogorc uzenaes, ise qvemdgom sasamarTloebSi, SeuZliaT Ta-
namdeboba ekavoT saTanado qcevis ganmavlobaSi~. Statebis umravlesobaSi ki xSirad 
mosamarTleebs irCevdnen garkveuli periodiT, Semdeg federaluri mosamarTleebi 
iniSnebodnen samudamo vadiT da SeuZlebeli iyo maTi gaTavisufleba xandazmulo-
bis safuZvelzec ki. ase rom, amerikas Zalian bevri asakovani mosamarTle hyavda 
da mas Semdegac ki, rac kongresma garkveuli saxis pensiebi daawesa federaluri 
mosamarTleebisaTvis, es ukanasknelni xSirad sikvdilamde Tanamdebobaze yofnas 
arCevdnen. amjerad ki ruzvelti kongress sTavazobda, rom mas daeniSna damate-
biTi mosamarTleebi federalur sasamarTloSi, romelic im dros 237 mosamarT-
lisagan Sedgeboda. damatebiTi mosamarTleebis daniSvna unda momxdariyo yvela im 
SemTxvevaSi, rodesac 70 wels gadacilebuli mosamarTle uars ambobda daetovebina 
samsaxuri sruli anazRaurebis pirobiT59. qveda instanciebSi mosamarTleebs ukve 
hqondaT ufleba, romelic axla franklin delano ruzveltis mier kongresisaTvis 
wardgenili kanonproeqtiT uzenaesi sasamarTlos mosamarTleebsac eZleodaT. ka-
nonproeqtis wardgenisas, prezidentma ironiulad gaicina da Tqva: “am winadade-

55 jeqsoni, citirebuli naSromi, gv. 178
56 rodeli, citirebuli naSromi, gv. 243: “amerikis istoria~, gv. 674.
57 ix. zemoaRniSnuli teqstis SeniSvna 20. jeqsonic akeTebs Sedarebas britaneTTan da wers: “sakuTrebisadmi 
dainteresebam . . . iqamde miiyvana saqme, rom uzenaesi sasamarTlo TavianT lordTa palatad miaCndaT da Tv-
lidnen, rom moraluri ufleba hqondaT gaekontrolebinaT mis mier vetos dadeba~, citirebuli naSromi, gv. 
182.
58 prezidentis Setyobineba dabeWdilia jeqsonis citirebul naSromSi, gv. 328-337; “sasamarTlos SevsebasTan~ 
dakavSirebuli kanonproeqtis zusti teqsti, romelic qvemoT iqneba ganxiluli, SegiZliaT ix. Dowling and 
Gunther, Constitutional Law. Cases and Materials, 7th edn., 196560, gv. 265.
59 ix. prezidentis Setyobineba.
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bas me mxars vuWer~60. uzenaesi sasamarTlos cxra mosamarTleTagan eqvsi samocdaaT 
wels gadacilebuli iyo da Tavisi nebiT Tu ar “Cailagebdnen bargs~, ruzvelti 
SeZlebda mosamarTleTa raodenoba 15-mde gaezarda damatebiTi mosamarTleebis sa-
SualebiT. yvela xvdeboda, rom dasawyisidanve es iyo kanonpoeqtis ZiriTadi mizani 
da wamoyenebul winadadebaze aseTi reaqcia amitom hqondaT ruzveltis momxreebsac 
ki. xalxi mxars ar uWerda im faqts, rom uzenaes sasamarTloze dartyma Sefaruli 
iyo sasamarTlo xelisuflebis reorganizaciis Sesaxeb wamoyenebul maRalfardo-
van winadadebaSi, romelic Tavis mxriv saeWvo varaudebs eyrdnoboda. magaliTad, 
sasamarTlos Tavmjdomarem, hiuzim dauyovnebliv ganacxada, rom sasamarTlo ga-
datvirTuli ar iyo da arc gansaxilveli saqmeebi hqonda dagrovili. bevrs Se-
moTavazebuli RonisZiebis konstituciurobac aeWvebda: uzenaesi sasamarTlosTvis 
wesrigisken mowodebac konstituciis gadaxedviT unda momxdariyo. am Tvalsazri-
siT, sakmaod radikaluri kanonproeqti warmoadgina demokratma senatorma berton 
k. vilerma 15 Tebervals: uzenaesi sasamarTlos mier gauqmebulad gamocxadebuli 
federaluri kanoni iuridiul Zalas daibrunebda Tu mas kidev erTxel gaatarebda 
kongresis orive palata xmaTa ori mesamediT. konstituciis 11 martis SesworebiT 
ganisazRvra, rom momavalSi kanonis arakonstituciurobis dasadgenad saWiro iq-
neboda sasamarTlo gadawyvetilebaTa ori mesamedi61. maSin, rodesac ruzveltis 
winadadebas ukve misi momxreebic aRar uWerdnen mxars, bunebrivia, misi oponentebi 
kargs arafers ityodnen masze. isini gacecxlebulni iyvnen “sasamarTlos gavsebis 
gegmis~ gamo. ruzveltis gegma swored am saxeliT Sevida istoriaSi62. gegmas “sa-
samarTlos gavsebis gegma~ ewodeboda da Tavis saxelwodebas amarTlebda kidec. 
eSmakuri xerxi, romliTac ruzveltma winadadeba wamoayena, Secdoma iyo prezident 
ruzveltis reputaciis TvalsazrisiT, radgan mas pirdapiri da uSualo preziden-
tis imiji Seelaxa. “buxarTan saubrebSi~, romelic 9 marts Sedga, ruzvelti Seecada, 
Secdoma gamoesworebina. man amerikis mmarTvelobis sistema aRwera da aRniSna, rom 
es iyo “samcxeniani ekipaJi~.

“es sami cxeni, ra Tqma unda xelisuflebis sami Stoa – kongresi, aRmasrulebeli 
xelisufleba da sasamarTloebi. ori cxeni dRes erT mxares miiwevs Sexmatkbilebu-
lad, mesames ki sxva mxares aqvs gezi aRebuli~. 

am saubris danarCen nawilSi prezidents toni ar Seurbilebia. arc ki cdilobda 
imis uaryofas, rom uzenaes sasamarTloSi mosamarTleebis damateba saerTo sasa-
marTlo sistemis reorganizaciis Sesaxeb wamoyenebuli gegmis ZiriTadi motivi iyo. 
ramdenime gamorCeuli epizodis citirebas movaxden: 

60 iqve, jeqsoni, citirebuli naSromi, gv. 334. 1937 wlis 1 marts kongresma gaatara kanonproeqti, romelsac 
ewoda “kanoni uzenaesi sasamarTlos mosamarTleTa pensiaSi gasvlis Sesaxeb~.
61 konstituciis es ori Sesworeba warmodgenilia jeqsonTan, citirebuli naSromi, gv. 352-353.
62 inglisurad es aris terminizmnas “ ramdenime mniSvneloba aqvs. erT-erTi maTganis mixedviT es sityva niSnavs 
(sakanonmdeblo organos, komitetis da a.S.) sakuTari momxmareblebiT dakompleqtebas.
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“kanonmdeblobis saSualebiT Tanamedrove social-ekonomikuri progresis dawye-
bis dRidan, sasamarTlo sul ufro xSirad da sul ufro Tamamad iyenebda kongresisa 
da Statis sakanonmdeblo organos mier miRebul kanonebze vetos dadebis ufleba-
mosilebas. saerTod ar axsovdaT, rom am uflebamosilebaze Tavdapirvelad SezRu-
dva iyo gaTvaliswinebuli (kerZod ki kanonebis kanonierebis prezumfcia). bolo 
oTxi wlis ganmavlobaSi kanonebTan dakavSirebuli eWvis dasabuTebis jansaRi wesi 
gverdiT gadades. sasamarTlo moqmedebs ara rogorc sasamarTlo organo, aramed 
rogorc mTavari organo, romelic gadawyvetilebas iRebs...

es mxolod Cemi braldeba ar aris. es aris uzenaesi sasamarTlos gamorCeul mosa-
marTleTa braldebac... (mohyveba citireba).

sasamarTlo funqciebis saTanadod gamoyenebis garda, sasamarTlom Tavisi Tavi 
kongresis mesame palatad Camoayaliba – es aris zesakanonmdeblo organo, rogorc 
erT-erTi mosamarTleTagani uwodebs mas. uzenaesi sasamarTlos mosamarTleebi 
konstitucias kiTxuloben da imas gulisxmoben, rac sinamdvileSi ar igulisxmeba 
da rac arasodes yofila gaTvaliswinebuli. 

amrigad, Cven, rogorc saxelmwifom, mivaRwieT im wertils, rodesac unda vimoqme-
doT, rom sasamarTlosgan davicvaT konstitucia da Tavad sasamarTloc...

Cven gvsurs, rom gvyavdes uzenaesi sasamarTlo, romelic samarTals konstituciis 
farglebSi aRasrulebs da ar imoqmedebs masTan Seusabamod. Cvens sasamarTloebSi 
Cven gvsurs kanonis uzenaesoba da ara adamianebis63.

mZime saubari iyo! mimarTvis danarCen nawilSi prezidenti Tavs icavda sasa-
marTlos Sevsebis braldebis winaaRmdeg da aRniSnavda, rom prezidentobis mTeli 
pirveli vadis ganmavlobaSi mas ar SeeZlo uzenaes sasamarTloSi daeniSna erTi 
mosamarTlec ki, ris Sedegadac uzenaes sasamarTloSi ver Seitana “axali sisxli~. 
igi aseve amticebda, rom araviTar gamorCenas ar eloda konstituciis Seswore-
bebisgan. Sesworebis procedura iseTi rTuli iyo da imdenad didi azrTa sxva-
dasxvaoba arsebobda imis Sesaxeb, Tu ra unda gakeTebuliyo, rom wlebi dasWir-
deboda, sanam SeTavazebis teqstze SeTanxmdebodnen, imaze, rom aRaraferi vTqvaT, 
ra dro gavidoda kanonproeqtis kongresis da Statebis sakmarisi raodenobis mier 
gatarebamde. 

zemoaRniSnuli saubris meore dRes senatis sasamarTlo komitetma preziden-
tis gegmebis ganxilva daiwyo. am gegmebis mimarT winaaRmdegoba kvlavac Zlieri 
iyo. nota benes xelmZRvanelobda demokrati senatori vileri, romelmac Tavad 
kidev ufro radikaluri winadadeba wamoayena, oRond konstituciis Sesworebis 
Sesaxeb. 1937 wlis 15 ivniss sasamarTlo komitetma erTi xmis upiratesobiT, miiRo 

63 es sityva warmodgenilia jeqsonTan, citirebuli naSromi, gv. 340 – 351.
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damRupveli angariSi sasamarTlos Sevsebis gegmis uaryofis Sesaxeb. komitetma arc 
saSinlad damcinavi komentarebi daaklo gegmas.

Cveni rekomendaciaa, gauqmdes es kanonproeqti, rogorc usargeblo, zedmeti da 
konstituciuri principisTvis Zalian saSiSi.

kanonproeqti kongresisaTvis wardgenil iqna ukiduresad bundovani formiT da 
misi wardgenis dasaxelebuli mizezi mis realur miznebs faravda...

axla es kanonproeqti qveynis winaSea. misma momxreebma ukve aRiares, rom igi si-
namdvileSi konstituciis sasamarTlo ganmartebis iZulebiT ganxorcielebis gegmaa. 
es aris winadadeba, romelic arRvevs amerikuli demokratiis yvela wminda tradi-
cias... 

es aris RonisZieba, romelic kategoriulad unda uarvyoT ise, rom misi msgavsi 
aravin arasdros warudginos amerikeli damoukidebeli xalxis Tavisufal warmo-
madgenlebs64.

1937 wlis 22 ivliss senatma erTsulovnad imoqmeda da angariSis sasargeblod 
misca 70 xma 20-is winaaRmdeg. es sasamarTlos Sevsebis gegmis dasasruls niSna-
vda. Tumca amasobaSi uzenaes sasamarTloSi movlenebi sainteresod ganviTarda. 
upirveles yovlisa, es robertsis, e.w. “moxetiale mosamarTlis~ bolodroindelma 
qmedebam ganapiroba. Tavdapirvelad, rodesac uzenaesi sasamarTlos wevri gaxda 
1930 wels, is sruliad liberaluri kursis gamtarebeli iyo. Nnel-nela “oTxma mxe-
darma~ misi gadabireba moaxerxa, rasac axali kursisTvis savalalo Sedegi mohyva. 
magram daZabulobam, romelic TandaTan ufro izrdeboda erTi mxriv prezidentsa 
da kongress Soris, xolo meore mxriv prezidentsa da sasamarTlos Soris, aseve ru-
zveltis udidesma gamarjvebam 1936 wlis noemberSi gamarTul arCevnebSi, robertsi 
daarwmuna, rom ase ar SeiZleboda. 1937 wlis 29 marts, 12 aprils da 24 maiss uze-
naesma sasamarTlom sami mniSvnelovani saqmis Sesaxeb miiRo gadawyvetileba. am sa-
qmeebis ganxilvisas sasamarTlos konstituciis Zveleburi interpretacia ar gamou-
yenebia da gadawyvetileba gansaxilveli kanonebis konstituciurobis sasargeblod 
miiRo. samive SemTxvevaSi gadawyvetileba miRebul iqna xuTi xmiT oTxis winaaRmdeg 
da samivejer mosamarTle robertsma Seasrula mniSvnelovani roli gadawyvetile-
bis miRebaSi. man Tavisi uwindeli Sexeduleba Seicvala da amiT udidesi roli 
Seasrula movlenebis ganviTarebaSi. “gezis Secvlam cxra adamiani gadaarCinao~ xu-
mrobdnen masze65. es ubralod sxarti SeniSvna rodi iyo. im dros xumrobiT ambobd-
nen, rom senatis sasamarTlo komitetma Tavs ufleba misca esiamovna sasamarTlos 
Sevsebis winadadebis principuli ganxilviT da gesliani komentarebis gakeTebiT, 

64 daulingi da giunteri, citirebuli naSromi, gv. 268; rodeli, citirebuli naSromi, gv. 250. 1937 wlis 5 
Tebervlidan (sasamarTlos dakompleqtebis gegmis wardgena) 1937 wlis 22 ivlisamde (senatis sruli Semad-
genlobis mier uaryofa) periodi aRwerili alsopsa katlijTan, “168 dRe~, 1938. 
65 miTiTeba inglisur andazaze “erTi drouli gviristi cxra kacs gadaarCenso~.
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radgan icoda, rom winadadeba saWiro aRar iyo, ramdenadac uzenaesi sasamarTlo, 
anu mosamarTle roberTsi ukve sxvanairad alaparakdao. Tavis mxriv, ruzveltma 
mogvianebiT kmayofilebiT aRniSna: “brZola wavage, magram omi movige~66. am gamarj-
vebis mwvervali da apogea iyo brZoliT daRlili “mxedris~ gadadgoma: 78 wlis 
mosamarTle van devanteri 1937 wlis 2 ivniss gadadga. ruzveltma pirvelad SeZlo 
sasamarTlos wevris daniSvna. amisaTvis man airCia hugo lafaiet bleqi, adamiani, 
romelmac axalgazrdobaSi Secdoma dauSva da mcire xniT ku kluqs klanis wevri 
iyo, magram igi aTeulobiT wlis ganmavlobaSi amSvenebda sasamarTlos rogorc li-
berali mosamarTle. Semdgom wlebSi prezident ruzvelts ramdenjerme kidev mieca 
SesaZlebloba, uzenaes sasamarTlloSi mosamarTle daeniSna da gavlena moexdina 
precedentuli samarTlis ganviTarebaze. magram “1937 wlis konstituciuri revo-
lucia~ sakmarisze didxans iyo yuradRebis centrSi da axla dro iyo, gza axali 
kursisTvis daeTmo. 

axla ki droa axal samyaroze saubars movrCeT da Zvel samyaroSi gadavinacvloT. 
modiT, saxlSi – belgiaSi davbrundeT. 

mefis gadayeneba

espaneTis mmarTvelobis qveS samxreT niderlandebi ufro didxans darCa, vidre 
qveynis CrdileTi nawili. rodesac habsburgebis dinastiis espanuri Sto Sewyda 1700 
wels, belgia avstriis mmarTvelobaSi gadavida. 1795 wels safrangeTma moaxdina misi 
aneqsia, xolo 1815 wels SevuerTdiT niderlandebs, ris Semdegac CamovyalibdiT 
rogorc buferuli saxelmwifo igive safrangeTis winaaRmdeg. 1830 wels belgie-
lebs sabolood surdaT damoukideblobis mopoveba da holandielTa uRlis gadag-
deba67. rogorc ki damoukidebloba moipova, belgiam maleve Seadgina konstituciis 
proeqti. mxolod konstituciis dasrulebis Semdeg daiwyes mefis Zebna. sabolood, 
maT leopold saqsen-koburgi, britaneTis dedofal viqtorias biZa airCies. 

SemTxveviTma garemoebebma ganapiroba is faqti, rom belgiis 1831 wlis konstitu-
cia saerTaSoriso yuradRebis centrSi moeqca da modelad iqca68. im periodSi es iyo 
liberaluri konstitucia, albaT yvelaze liberaluri mTel evropaSi. leopoldis 

66 daulingi da giunteri, citirebuli naSromi, gv. 268; rodeli, citirebuli naSromi, Tavi 7: “sasamarTlo axal 
kurss upirispirdeba da brZolas igebs omSi damarcxebiT~. 
67 E.H. Kossmann, The Low Countries 1780-1940, 1978` gv. 151 da Semdgom.
68 John A. Hawgood, Modern Constitutions Since 1787, Tavi XII: aTas rvaas ocdaTerTmeti weli da belgiis saxelmwifo, 
romelic “modelis~ rols asrulebs. 
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azriT, konstitucia cota ar iyos zedmetad liberaluri iyo, magram igi mzad iyo 
amas Segueboda. 25-e muxlSi (amJamad 33-e muxlSi) vkiTxulobT Tous les pouvoirs émanent 
de la nation(mTeli Zalaufleba xalxisgan momdinareobs). es formula aiRes safrange-
Tis 1791 wlis konstituciidan, romelic restavraciis periodSi met-naklebad mii-
viwyes. ase rom, belgielebs RvTis wyalobiT ki ar hyavdaT mefe, aramed belgieli 
xalxis wyalobiT: 78-e muxlSi (amJamad 105-e muxlSi) faqtobrivad miTiTebulia, 
rom mefes aranairi Zalaufleba ar aqvs, garda konstituciiT da garkveuli kano-
nebiT misTvis formalurad miniWebuli Zalauflebisa. amrigad, TvalSi sacemia is 
faqti, rom TxuTmeti wlis win, belgiaSi aSkara dapirispireba daiwyo Yo el Rey–sa da 
“We the People–s Soris69. zustad raSi mdgomareobda problema? 

1990 wlis 29 marts warmomadgenelTa palatam miiRo kerZo kanonproeqti abortis 
nawilobrivi legalizaciisaTvis, rac ukve damtkicebuli iyo senatis mier. meore 
dRes mefem premier-misnitr martens gadasca werili, sadac werda, rom sindisi ufle-
bas ar aZlevda es kanoni daemtkicebina70. xangrZlivi samefo karieris ganmavlobaSi 
es pirveli SemTxveva iyo, roca mefem uari Tqva kanonproeqtze samefo Tanxmobis 
gacemisa. es iyo yvelaze uCveulo nabiji, rasac SeiZleba Zalian mniSvnelovani, gau-
Tvaliswinebeli Sedegebi mohyoloda. “maTTvis, visac Cemi gadawyvetileba gaakvir-
vebs, erT kiTxvas davsvam~- werda mefe: “ramdenad bunebrivia is, rom me belgiis er-
TaderTi moqalaqe var, visac aseT sakiTxebSi Tavisi sindisis sawinaaRmdego qmedeba 
evaleba? sindisis Tavisufleba yvelas exeba, garda mefisa?~ bunebrivi iyo es Tu 
ara, boduenma gadawyvetileba miiRo. igi xels ar moawerda kanonproeqts. man martin 
luTeris ritorikuli frazac moiSvelia, “aqa vdgavar da sxvagvarad ar ZalmiZs~. 
is, rac Semdeg moxda, Zalian ucnauri ambavia. mefe moulodnelad praqtikulad moa-
zrovne gaxda da yoveldRiur politikaSi Careva daiwyo. mis werilSi vkiTxulobT: 

vacnobiereb, rom CemTvis miuRebeli iqneba Cemi gadawyvetilebis Sedegad demo-
kratiuli institutebis saTanado muSaobisTvis xelis SeSla. swored amitom mTa-
vrobasa da parlaments vTxov, ipovos kanonieri gamosavali, romelic monarqs saSua-
lebas miscems, Tavisi sindisis sawinaaRmdegod ar imoqmedos da amave dros Seqmnis 
saparlamento demokratiis saTanado funqcionirebis garantias. “eSmakuri gegmis~ 
saSualebiT, moxda Yo el Rey–sa da We the People– is “gaerTmniSvnelianeba~: yvelaferi 
boldriks unda moegvarebina. am SemTxvevaSi ki boldriki vilfred martensi iyo. 

mefis TanxmobiT premier ministrma martensma imJamad mxolod premier ministris 
xuT moadgiles acnoba mefis werilis Sesaxeb. mefem yoveli maTgani cal-calke 

69 meore mxriv, espaneTSi, romelsac tradiciulad avtoritaruli mmarTvelebi hyavda, 1981 wlis 23 Tebervals 
saxelmwifo gadatrialebis dros demokratiis dasacavad gamovida mefe xuan karlosi. ix. Cemi statia espaneTis 
Sesaxeb: Prakke and Kortmann (eds.), Constitutional Law of 15 EU Member States, gv. 725 -796. 
70 ix. Parlementaire Handelingen van België (belgiis saparlamento samarTalwarmoeba), parlamentis orive palatis 
sxdoma 1990 wlis 5 aprils, gv. 1-18, masSi srulad aris warmodgenili mimowera mefesa da premier-ministrs 
Soris. Tavdapirvelad, premier-ministrma martensma ganacxada, rom saxelmwifos meTaurma 30 marts werili 
gadasca, mogvianebiT ki igi mefis mier misTvis werilis gagzavnaze saubrobs. 
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miiRo. martensis msgavsad, verc maT gadaaTqmevines mefes. dro iyo eSmakuri geg-
ma aemoqmedebinaT. gegma swrafad SeimuSaves da boduenis Tanxmobis Semdeg, rac 
SeiZleba swrafad daiwyes misi ganxorcieleba. 3 aprilis saRamos, samSabaTs, mins-
trTa sabWo sruli SemadgenlobiT Seikriba, raTa gamoecxadebinaT, rom konstitu-
ciis 82-e muxlis (amJamad 93-e muxlis) Tanaxmad, mefe qmeduunaro iyo da qveynis 
marTva ar SeeZlo. aRniSnuli muxlis mixedviT, or palatas erToblivad unda dae-
niSna regenti, magram am yvelafers Zalian didi dro sWirdeboda. amgvarad, upro-
blemod gadainacvles konstituciis Semdeg muxlze, kerZod ki, 79-e (amJamad 90-e) 
muxlze. aRniSnul muxlSi miTiTebulia, rom sanam mefis memkvidre konstituciuri 
Zalauflebis miRebasTan dakavSirebiT fics dadebs, belgieli xalxis saxeliT, es 
Zalaufleba unda gamoiyenos ministrTa sabWom. gind daijereT gind ara, maT es saqme 
gamouvidaT: moxda Yo el Rey–sa da We the People– is “gaerTmniSvnelianeba~, miuxedavad 
imisa, rom saeWvo iyo, mefe, romelmac uari Tqva erTi konkretuli kanonproeqtis 
xelmoweraze, marTla qmeduunaro iyo Tu ara. yvelasaTvis aSkara iyo, rom mefe 
ar gardacvlila, igi janmrTeli da uvnebeli iyo, magram axla yuradRebis saerTo 
suraTze gamaxvilebis sakiTxi idga. mas Semdeg, rac gamoacxades, rom mefe qmeduu-
naro iyo, maleve ministrebma erTad moaweres xeli lalemand/herman-miCelsenis ka-
nonproeqts71. saqme gakeTebuli iyo, mefes SeeZlo samuSaos dabrundeboda! samwuxa-
rod, ministrebs ar SeeZloT es gadawyvetileba Tavad mieRoT, radan 1945 wlis 
kanonis mixedviT mxolod erToblivad parlamentis orive palatas hqonda amgvari 
gadawyvetilebis miRebis ufleba72. amasobaSi saaTma Tormets Camohkra. amgvarad, 
ministrTa sabWom 4 aprils miiRo rezolucia warmomadgenelTa palatisa da senatis 
5 aprils, dRis 3 saaTze erToblivad mowvevis Sesaxeb. oTxSabaTs diliT msofliom 
Seityo axali ambavi “mcire samefo incidentis~ Sesaxeb – rogorc Tavad belgielebi 
uwodeben siyvaruliT am epizods. eSmakuri sakonstitucio problemis mogvareba (à 
la belge) formalurad dasrulda erTi dRis Semdeg, rodesac gaerTianebulma asam-
bleam mcire debatebis Semdeg mefis Zalaufeba aRadgina. konstituciur monarqiaSi, 
mefem da misma ministrebma unda SeinarCunon erToblivi fronti. gvirgvini, rogorc 
belgielebi amboben, xelSeuxebelia. magram swored ase moxda zemoaRniSnul SemTxve-
vaSi, Tumca es Tavad mefis Txovna iyo. mefis mier premier-misnitr martensisadmi 
miweril werils mefe Semdegi sityvebiT asrulebda:

71 Belgisch Staatsblad (belgiuri gazeTi) 1990, gv. 6370 (gancxadeba qmeduunarobis Sesaxeb) da gv. 6379 (aqti orsu-
lobis Sewyvetis Sesaxeb). qvemoT miTiTebuli gadawyvetileba parlamentis orive palatis mowvevis Sesaxeb mo-
cemulia gv. 6506-ze. ucnauria, rom orsulobis Sewyvetis 1990 wlis 3 aprilis aqtis Sesafaseblad komitetis 
Seqmnis aqts 1990 wlis 13 agvistos xels awers Cveulebriv mefe bodueni (“gazeTi~, 1990 wlis 20 oqtomberi, 
gv. 20101). 
72 ucnauria, magram am TvalsazrisiT. konstituciaSi aranairi debuleba ar arsebobs. gaurkvevloba gaaqarwyla 
1945 wlis 19 ivlisis kanonma, 1945 wlis 3 agvistos “belgiis gazeTi~, gv. 4902. 1940 wels mefe leopold II 
gamocxadda qmeduunarod, ramdenadac igi omis tyve iyo. regenti ver dainiSneboda, radgan parlamenti ver 
Seikribeboda. mefis mdgomareoba sikvdilis tolfasad gamoacxades. 79-e (amJamad 90-e) muxlis mixedviT, mefis 
movaleobas ministrebi asrulebdnen 1944 wlis 20 seqtembramde. am dRes ki erToblivad parlamentis orive 
palatis mier regentad dainiSna princi Carlzi, radgan mefe qmeduunaro iyo. 1945 wlis 7 maiss aSS-is armiam 
mefe leopoldi tyveobidan gaaTavisufla. 1945 wlis 19 ivlisis zemoaRniSnuli kanoniTve ganisazRvreba, rom 
orive palatam erTad, rogorc kompetenturma organom, unda daadginos, rom mefe qmediTuunaro aRar aris. 
wina periodSi ganviTarebuli movlenebi aSkarad safuZvlad daedo 1990 wlis movlenebs. 
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“batono premier-misnitro, gTxovT, am werilis Sinaarsi Sesaferis momentSi acno-
boT mTavrobas da parlaments~. mefe aSkarad grZnobda, rom saWiro iyo gamoemJRa-
vnebina Tavisi sindisiT nakarnaxevi gadawyetileba da sajaro gaexada Tavisi moR-
vaweoba~. 

ra unda vifiqroT am yvelafris Sesaxeb? konstituciuri samarTlis specialisti 
albaT ityoda, rom mefes saqmeSi sindisi ar unda “gaeria~, radgan amisTvis aravi-
Tari mizezi ar arsebobda. bolos da bolos, mefe xelSeuxebelia, pasuxismgebloba 
ki mis ministrebs ekisrebaT (belgiis konstituciis 63-e muxli (amJamad 88-e muxli)). 
kanonproeqtze samefo Tanxmoba SeiZleba ganvixiloT rogorc dasturi, rom saka-
nonmdeblo samarTalwarmoeba sworad Sesrulda, Tumca am faqtis mixedviT ver da-
vaskvniT, rom kanoni arsebiTad mefis mier damtkicebazea damokidebuli. 

rogor xdeba, rom mTavrobebis Tanmimdevruli koaliciuri mTavrobebi axerxeben 
winamorbedTa namuSevris nawilobriv gauqmebas an warmatebulad upirispirdebian 
mas? monarqi xom qameleoni ar aris, ara? 

agram, Tu ministrebs ekisrebaT pasuxismgebloba da monarqs ara, da Tu gansaxil-
veli kanonis saboloo miReba mefis xelmoweraze ar aris damokidebuli, maSin ra-
tomRa unda Seawuxos monarqi sindisma romelime kanonproeqtis gamo? mas xom mxo-
lod xelis mowera evaleba, es aris da es. 

Cemi azriT, unda vaRiaroT, rom es yvelaferi an Zalian martivia, anda am saki-
Txis dasabuTeba imdenad samarTlebrivia, rom ar SeiZleba sruliad damajereblad 
JRerdes. ai ras grZnobda mefe bodueni, romelmac premier-ministr martenss werili 
miswera: “vgrZnob, rom kanonproeqtze samefo Tanxmobis gacemiT... aucileblad gark-
veuli pasuxismgebloba damekisreba~73. niderlandebSi dedofal iulianasac amgavri 
xedva hqonda: “SeiZleba Tqven politikuri pasuxismgebloba gekisrebaT~, uTxra man 
erTxel premier-ministr driiss, “magram rodesac me gankargulebas xels vawer, mo-
ralur pasuxismgeblobas viReb am gankargulebis Sedegebze. ase ar aris? albaT 
yvela, vinc Tavs monarqis adgilze warmoidgens, Cemi azriT, aseve ifiqrebs. samefo 
Tanxmoba savaldebulo formaluri moTxovnaa sxvadasxva gadawyvetilebis, maT So-
ris kanonebis SemTxvevaSi. Tu monarqi uars ityvis xelis moweraze, kanonproeqti 
kanonad ver iqceva. am konkretul SemTxvevaSi aRniSnuli pirebisaTvis es gark-
veul pasuxismgeblobas niSnavs, sakonstitucio samarTlis moZRvrebisda miuxedavad. 
umetes SemTxvevaSi garkveuli saerTo pasuxismgeblobis potenciuri realizacia 
namdvilad mxolod potenciuria. monarqi, romelic gamonaklisebis garda, TiTqmis 
yovelTvis sindisis karnaxs mihyveba, mTel sistemas blokavs. Tumca yofila iseTi 
SemTxvevebic, roca monarqi ambobs: “morCa da gaTavda. xels ar vawer~. Savaraudod, 
aseT SemTxvevaSi ministrebisTvis mefis gadawyvetileba misaRebia da am sakiTxs 
ar gaaxmaureben, magram ra moxdeba, Tu monarqsa da ministrebs Soris Seurigebeli 

73 gaerTianebuli asambleis procesualuri moqmedeba, 1990 wlis 5 aprili, gv. 3, marcxena sveti. 
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dapirispireba arsebobs da Tu gadawyvetileba, romelsac monarqi xels ar awers, 
ministrebis TvalsazrisiT aucilebelia? aseT dros an mefe unda gadadges an mi-
nistrebi. mRelvareba daiwyeba da SeiZleba sakiTxi asec daisvas: gadarCeba Tu ar 
monarqia? axla swored iseT SemTxvevaze vfiqrob, roca monarqs ecodineba aseTi 
riskis arsebobis Sesaxeb, magram arCevs bolomde ibrZolos, vidre sakuTari Tavi 
da Tavisi dinastia usaqmur ministrebs dauqvemdebaros. warmoidgineT belgiis an 
holandiis mTavrobam rom moisurvos Cvens samarTlebriv normebze damyarebuli 
demokratiuli saxelmwifoebis daSla. aseT SemTxvevaSi vin etyvis mefes uars, ga-
moiyenos Tavisi ufleba, Tavi amayad gadaiqnios da Tqvas: “Yo, el Reyme, orinj-nasaus 
saqsen koburgis dinastiis STamomavali, uars vacxadeb am dokumentis damtkicebaze 
da xels ar vawer mas~.

principSi, Cven ukve vaRiareT, rom garkveul SemTxvevebSi monarqi SeiZleba saer-
To pasuxismgeblobis grZnobas daeyrdnos da uari Tqvas dokumentze xelis moweraze, 
magram arsebobs erTi problemac: aseT SemTxvevaSi Sens nacvlad gadawyvetilebas 
sxva ver miiRebs. amdenad, vfiqrob, pativi unda vceT mefe boduenis gadawyvetile-
bas, rom misTvis kanonproeqti abortis Sesaxeb iyo zRvari, romlis gadabijebac 
ar surda. magram erTi ram ar mesmis: ratom moxda luTeriT dawyebulis boldri-
kiT dasruleba, moraluri dilemis dros yovelTvis STambeWdavi da didsulovani 
moqmedebidan eSmakur gegmaze gadasvla? bodueni winaaRmdegi ar iyo, Tu kanoni 
abortis legalizaciis Sesaxeb gatardeboda misi xelmoweris gareSe. es viTom ra 
xeirs moutanda jer ardabadebul sicocxles? am SekiTxvas SeiZleba bunebrivi pa-
suxi gavceT: boduenis uaris ambavi mTelma msofliom Seityo da mkveTrad gaizarda 
eTikuri dapirispireba abortisadmi. “oservatore romanom~ mefe Seaqo misi “Sinagani 
keTilSobilebis~ gamo. es msoflio popularoba xom ar iyo mefis uaris mizezi? 
SeeZlo Tu ara monarqs uari eTqva samefo Tanxmobis gacemaze ise, rom ar dae-
bloka im RonisZiebis gatareba, romelic, misi azriT, moralurad miuRebeli iyo? 
amis nacvlad, man Tavisi qmedebiT ganapiroba konstituciuri “eSmakobis~ gamoyeneba, 
riTac msoflio yuradReba miipyro. 1906 wlis dekemberSi premier- ministrma kem-
bel–banermanma TemTa palataSi ganacxada: “saWiroa vipovoT raime gza, romliTac am 
palataSi xalxis neba maT mier arCeuli warmomadgenlebis mier gamoixateba~. aseTi 
gza ipoves 1990 wels, magram es eSmakuri xerxiT moxda!

sakonstitucio samarTlebrivi krizisi

zemoxsenebul SemTxvevebSi yuradReba gavamaxvileT konstituciasTan dakavSire-
bul sam uCveulo konfliqtze. britaneTSi, xangrZlivi aurzauris Semdeg gatarda 
1911 wlis kanoni parlamentis Sesaxeb, romliTac lordTa palatis mier kanonproeq-
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sami sakonstitucio samarTlebrivi krizisi

tisTvis vetos dadebis SeuzRudavi ufleba Semcirda da kanonproeqtis ori wliT 
dayovnebis uflebiT Seicvala. ubralod am aqtis arsebobac sakmarisi aRmoCnda. mas 
iSviaTad iyeneben, igi arasodes gamouyenebiaT finansur kanonproeqtebTan mimar-
TebaSi da mxolod eqvsjer gamoiyenes sxva kanonebTan mimarTebaSi: 1914 wlis aqti 
irlandiis mmarTvelobis Sesaxeb, 1914 wlis aqti uelsis eklesiis Sesaxeb, 1949 
wlis parlamentis Sesaxeb kanoni, 1991 wlis kanoni samxedro danaSaulebaTa Sesaxeb, 
1999 kanoni evropis parlamentis arCevnebis Sesaxeb, 2000 wlis kanoni seqsualur 
danaSaulebaTa Sesaxeb (Sesworeba). pirveli ori kanoni, irlandiis TviTmmarTvelo-
bisa da uelsSi eklesiis saxelmwifosgan gamoyofis Sesaxeb, liberalTaTvis prio-
ritetuli kanonebi iyo. Tumca pirveli msoflio omis dawyebis gamo, am kanonebis 
ganxorcielebas wlebi daWirda74. 1949 wlis parlamentis Sesaxeb kanoniT lordTa 
palatis dayovnebiTi vetos ufleba erT wlamde Semcirda. baTlis leiboristul 
mTavrobas mainc da mainc ar uyvarda lordTa palata da ar surda am ukanasknels 
mis mier nacionalizaciisken gadadgmuli nabijebi daebloka. swored amitom kidev 
ufro Seumcira man lordTa palatas vetos ufleba75. aqti samxedro danaSaulTa Se-
saxeb britaneli samxedro damnaSaveebis sisxlis samarTlebrivi devnis saSualebas 
iZleoda, lordTa palatis gamo ki, TiTqmis ormocdaaTi weli, am mimarTulebiT 
veraferi gakeTda. yuradReba miiqcia im faqtma, rom bleris mTavroba, romelsac 
umravlesoba hyavda TemTa palataSi, zedized ori wlis ganmavlobaSi iyenebda sa-
parlameto aqts.

amerikaSi sasamarTlos Sevsebis epizodma xalxis warmosaxvaze imoqmeda da ero-
vnuli TviTSegnebis gamo marcxiT dasrulda. uzenaesi sasamarTlo vakuumSi ar 
muSaobs. es aris politikuri sistemis nawili, romelSic igi Zalian mniSvnelovan 
rols asrulebs, Tumca am sistemaSi uzenaesi sasamarTlos Zalauflebis SezRud-
vac gaTvaliswinebulia. franklin Ddelano ruzveltis wyalobiT, mkafiod gani-
sazRvra, sad gadis es zRvari da sad aris sasamarTlos adgili amerikul sazoga-
doebaSi. 

belgiaSi mcire samefo SemTxvevas didxans ar daiviwyeben. is faqti, rom am SemTxve-
vam mefis saxels Crdili ver miayena, dadasturda ramdenime wlis Semdeg. roca mefe 
gardaicvala, qveyanas namdvili mwuxarebis da emociuri demonstraciebis talRam 
gadauara. sul male daaviwydaT premier-ministr martensis gancxadeba konstituciis 
Sesworebis Sesaxeb, romelic man kanonmdeblobasTan dakavSirebiT monarqis pozi-
ciis gamosaxatavad da msgavsi movlenis Tavidan asacileblad gaakeTa76. fiqroben, 
rom konstituciuri Sesworebis gareSec, sakiTxTan dakavSirebuli yvela mxare ac-
nobierebda, rom aRar unda momxdariyo is, rac moxda. 

74 jenkinsi, “balfuris finia~, Tavi XIV. epilogi.
75 iqve.
76 gaerTianebuli asambleis procesualuri moqmedeba, 1990 wlis 5 aprili, gv. 3, marjvena sveti. ix. agreTve 
palatisa da senatis 1990 wlis 19 aprilis interpelaciebi da TandarTuli analizi. 
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politikuri da konstituciuri zewola, romelic zemoT aRwerili konfliqtebis 
dros izrdeboda, garkveuli periodis Semdeg moixsna konstituciur samarTalSi 
uzrunvelyofili saSualebebiT, magram es axali saSualebebi Tavisuflad gamoiyene-
boda da drodadro saWiro iyo garkveuli manevrireba. 

WianWvela spilod namdvilad ar unda vaqcioT, magram ar SeiZleba ar aRvniSnoT, 
rom TiToeulma zemoT aRwerilma SemTxvevam garkveviT daadastura demokratiu-
li gadawyvetilebis miRebis efeqturoba. lordTa palata TemTa palatas danebda, 
uzenaesi sasamarTlo – prezidents da kongress, mefe ki – parlaments. statiaSi 
aRniSnuli movlenebi TiToeuli qveynis mmarTvelobis sistemaSi dagrovili gamo-
cdilebis nawilia: es yvelaferi “saukuneebis ganmavlobaSi iyrida Tavs politikur 
sivrceSi~77.

77 ix. SeniSvna 4. 
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konstitucionalizmis 
paradigmebi1 saqarTveloSi

avTandil demetraSvili 

ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis profesori, 

saqarTvelos saxelmwifo sakonstitucio komisiis Tavmjdomare.

2009 wlis 8 ivniss saqarTvelos prezidentis gankargulebiT Seiqmna saqarT-
velos saxelmwifo sakonstitucio komisia2, romelsac daevala saqarTvelos kon-
stituciis 102-e muxlis moTxovnaTa gaTvaliswinebiT, `saqarTvelos konstituciaSi 
cvlilebebisa da damatebebis Setanis Sesaxeb~ saqarTvelos konstituciuri kanonis 
proeqtis momzadeba, konstituciuri Tematika kvlavac, iseve rogorc araerTgzis 
damoukidebel saxelmwifod arsebobis (1918-1921, 1991-2009 w.w.) istoriuli Tval-
sazrisiT xanmokle sxva periodebSi, gaxda sazogadoebis farTo fenebis fiqris, ana-
lizisa da diskusiis sagani. iseve, rogorc maSin, dResac konstituciuri reformis 
deda azri, dominanturi idea aris demokratiuli, sazogadoebrivi da saxelmwifoe-
brivi konstruqciis aSeneba, rac am komisiis debulebis3 Tanaxmad moiazreba rogorc 
saxelmwifos boWva ZiriTadi uflebebiT,saxelmwifo ganStoebaTa gawonasworebuli, 
efeqtiani sistema, samoqalaqo sazogadoebasa da saxelmwifos Soris civiluri urT-
ierTobis uzrunvelyofa. 

Znelad moiZebneba, Tundac transformaciis fazaSi myofi damoukidebeli postsab-
Wouri an postsocialisturi qveynebi, sadac saqarTvelos msgavsad aseTi ambiciuri 
ganacxadi – icxovro konstitucionalizmis nimuSebisa da magaliTebis (paradigmebis) 
Sesabamisad – qveynis uzenaesi kanonis doneze ar keTdebodes, magram isic moce-
mulobaa, rom bevr maTganSi konstituciuri deklaraciebi Sorsaa realur sinamd-

1 paradigma – Zv.berZnuli – niSani, magaliTi.
2 ix. saqarTvelos prezidentis gankarguleba N388 2009 wlis 8 ivnisi, q. Tbilisi “saqarTvelos saxelmwifo 
sakonstitucio komisiis Seqmnis mizniT gasaterebeli RonisZiebebis Sesaxeb~. www.prezident.gov.ge 2944. 
3 ix. saqarTvelos prezidentis 2009 wlis 23 ivnisis N348 brZanebuleba saqarTvelos saxelmwifo sakonstitu-
cio komisiis debulebis damtkicebis Sesaxeb, www.prezident.gov.ge,2960.



100

avTandil demetraSvili

vilesTan. saqarTvelos axal da uaxles istoriaze dakvirveba gvaZlevs safuZvels, 
nawilobriv mainc gavavrceloT es mosazreba Cvens qveyanazec.

naTqvamTan dakavSirebiT, winamdebare statiis avtoris mizania qveynis konsti-
tuciur istoriaze dakvirvebiT zogadi kanonzomierebis Zieba da mimdinare konsti-
tuciuri reformis kvalobaze samomavlo perspeqtivebze fiqri. amasTan, Sors varT 
im azrisagan, rom mxolod konstituciuri teqstebis, samarTlis wignebis analizis 
safuZvelze warmovaCenT qveynis namdvil konstituciur saxes. amisaTvis saWiro 
iqneboda mmarTvelobis meTodebis (politikuri reJimis), konkretuli politikis, 
samoqalaqo sazogadoebis, samarTlebrivi da politikuri kulturis donis, anu im 
garemos kvleva, romelSic konstituciuri sistema funqcionirebs, rac interdiscip-
linur kvlevas moiTxovs da scildeba Cveni kvlevis farglebsa da SesaZleblobebs.

1. saqarTvelos konstituciuri istoriis saTaveebi 

raoden saamayo da saamebeli ar unda iyos CvenTvis imis SegrZneba, rom qarTvel ers 
civilizibuli da saxelmwifoebrivi cxovrebis mravalsaukunovani4 istoria gaaCnia. 
unda vaRiaroT, rom sakuTriv konstituciuri istoria, gagebuli rogorc konsti-
tucionalizmis principebze agebuli da funqcionirebadi sazogadoebrivi cxovreba, 
arc Tu ise did periods moicavs. zogierTi avtori 2005-2006 wlebSi imasac ki 
wers, rom `…praqtikuli TvalsazrisiT, saqarTvelo, rogorc Tanamedrove saxelm-
wifo, TxuTmet welze naklebs iTvlis“5. Tu Tanamedrove saxelmwifoSi igulisxmeba 
konstituciaze (dawerili Tu dauwereli) dafuZnebuli weswyobileba, Znelia ar 
daeTanxmo am mosazrebas, magram arc imis daviwyeba gvmarTebs, rom saqarTvelos 
istoriaSi mravali samarTlis Zeglia, romelic Tavisi SinaarsiTa da regulirebis 
obieqtiT axlosaa konstituciur kanonmdeblobasTan.

zogierTi qarTveli mecnieris azriT, saqarTvelos konstituciuri istoriis 
saTaveebi jer kidev adrefeodalur saqarTveloSi iwyeba. ai, rogor afasebs Tama-
ris mefobis dros e.w. `isnis karavis~ Seqmnas, romlis mizani iyo monarqis Zalau-
flebis SezRudva, vaxtang abaSmaZe: `qarTuli renesansuli kulturis erT-erTi 
Semadgeneli nawilia saxelmwifo xelisuflebis danawilebis moZRvreba, romelic 
ukve meTormete saukuneSi antifeodaluri Zalebis mier gamoiyeneba, rogorc 

4 ix. magaliTad, iv.javaxiSvili, qarTveli eris istoria. Txz.t.7, Tb.,1984; misive, qarTuli samarTlis istoria. 
Txz. t.6, Tb.,1982.
5 ix. saqarTvelos politikuri landSafti. politikuri partiebi: miRwevebi, gamowvevebi da perspeqtivebi. 
koordinator-redaqtorebi gia nodia, alvaro pinto sqoltbaxi, Tb.,2006, gv.9.
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samefo xelisuflebis SezRudvis mizniT dawyebuli didi moZraobis ideologi-
uri iaraRi~6. 

xsenebul mcdelobas, `did moZraobas~, Tamar mefis pirovnebis, misi mmarTvelobis 
stilis (meTodebis) da rigi sxva Sinagani da gareSe mizezTa gamo im dros gagrZeleba 
da ganviTareba ar ewera, rogorc damoukidebeli saqarTvelos Semdgomi istoriidan 
Cans, saxelmwifos pirveli piris sakiTxi yovelTvis problematuri iyo. amas gvian-
feodaluri saxelmwifoebrivi cxovreba da samarTlis Zeglebic mowmoben, periodi, 
romelsac, rom ara damoukideblobis Semdgomi dakargva, sagrZnobi kvali SeiZleba 
daetovebina sazogadoebriv samarTlebriv cnobierebaSi.

am periodis samarTlis im wyaroebidan, romelic konstituciuri samarTlis sfer-
os SeiZleba mivakuTvnoT, gansakuTrebul yuradRebas imsaxurebs vaxtang meeqvsis 
TaosnobiT da piradad mis mier SemuSavebuli ̀ dasturlamali~ da kanonTa wigni. ̀ das-
turlamali~ –ambobs isidore doliZe, rogorc am wignis SesavalSia naTqvami,aris 
`wesi da gangeba samefo darbazobisa~, romlis Tanaxmad, `yovelni xelisufalni da 
moqmedni darbazisa rigosani~ unda iqceodnen. samarTlis am wyaroSi mocemulia 
qarTlis samefos centraluri da adgilobrivi mmarTvelobis sistemis, moxeleTa 
funqciebisa da ufleba-movaleobebis dawvrilebiTi daxasiaTeba. Tanamedroveebi-
sTvisac sasargeblo iqneboda cnobebi gvianfeodaluri qarTlis sasamarTlo or-
ganizaciis Sesaxeb da mosamarTlisaTvis aucilebeli profesiuli, zneobrivi da 
pirovnuli Tvisebebi~7 .

mkvlevaris yuradRebas namdvilad imsaxurebs kodificirebuli samarTlebrivi 
aqti, romelSic Sedioda moSes kanonebi, berZnul-romauli samarTali, mxiTar goSas 
kanonebi, kaTalikosis samarTali, beqa aRbuRas `wigni samarTlisa kacTa Secodebisa 
da yovlasave~ da sakuTriv vaxtang meeqvsis kanonebi. am aqtis mniSvneloba ara mx-
olod misi interdargobrivi Sinaarsia, misi arseboba kidev erTi mowmobaa sxvaTa 
gamocdilebis gamoyenebiT qarTuli sazogadoebis msoflio TanamegobrobaSi integ-
rirebis survilisa.

ruseTis imperiis SemadgenlobaSi yofnis periodSi arc sakuTari konstituci-
uri kanonmdebloba gvqonia da arc konstituciuri wesiT gvicxovria. amasTan, ar 
SeiZleba gverdi avuaro me-19 saukunis pirvel naxevarSi – me-20 saukunis dasawy-
isSi qarTvel moazrovneTa pleadis moRvaweobas, romelTac mniSvnelovani kvali 
datoves konstitucionalizmis ideebis qarTul sazogadoebaSi gavrcelebis saqmeSi. 
eseni arian dasavleT evropisa da CediloeT amerikis (aSS-is) mowinave filoso-
fiur da politikur azrovnebas naziarebi solomon dodaSvili, niko nikolaZe, ilia 
WavWavaZe, mixako wereTeli, arCil jorjaZe da sxvebi.

6 vaxtang abaSmaZe. qarTuli inteleqtualuri fenomenebi. qarTuli politikuri da samarTlebrivi moZRvre-
bebi, Tb.,1992, gv.457.
7 ix. isidore doliZe. samarTali vaxtang meeqvsisa. Tb., 1981, gv.5.
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qarTveli ganmanaTleblebi avrcelebdnen spinozas, lokis, rusos, monteskiesa da 
sxvaTa moZRvrebebs, qarTul enaze Targmnidnen da sazogadoebas acnobdnen maT naS-
romebs, ayalibebdnen Tavisi droisaTvis metad saintereso da gabedul daskvneb-
sa da winadadebebs. maTi mosazrebebi8 iseT sakiTxebze, rogorebicaa, magaliTad, 
mmarTvelobis formebi, xelisuflebis danawileba, saxelmwifos teritoriuli or-
ganizacia, adgilobrivi TviTmmarTveloba da zogierTi sxva, TiTqmis ar gansxvavde-
ba konstitucionalizmis TeoriaSi dRes aRiarebuli cnebebisa da kategoriebisa-
gan. TiTqos sagangebod, Cvens droebazea naTqvami da zedgamoWrili didi ilias 
sityvebi, rodesac xelisuflebis klasikur monteskieseul samwevrovan danawilebas 
axasiaTebs rogorc warsulis abstraqcias, Tavisi droisaTvis ideals, xolo momav-
lisaTvis, programas9.

rom ara am didebul moazrovneTa Semoqmedeba, albaT sxva inteleqtualuri Si-
naarsis iqneboda patara `oqros xanad~ wodebuli saqarTvelos pirveli respubli-
kis konstituciuri saxec10.

2. saqarTvelos pirveli respublika

`oqros xanad~ k. inasariZe saqarTvelos istoriis am monakveTs uwinaresad misi 
kanonmdeblobis, saxeldobr, konstituciuri kanonmdeblobis gamorCeulobas uka-
vSirebs, vinaidan imdroindeli saqarTvelos arc ekonomikuri ganviTarebis done, 
arc socialuri Tu politikuri cxovrebis xarisxi amis safuZvlad ar gamodgeba. 
gamorCeuloba ki imaSi gamoixata, rom swored am periods ukavSirdeba konstituci-
uri datvirTvis mqone damoukidebeli saxelmwifos ori damfuZnebeli aqtis miReba 
da konstituciis SemuSavebis procesi, romelTa erToblioba gvaZlevs safuZvels, 
saqarTvelos konstituciuri istoria swored am periods daukavSiroT.

xsenebul aqtTagan pirvelia saqarTvelos damoukideblobis aqti, romelic saqarT-
velos erovnulma sabWom `. . . tfilisSi, sasaxlis TeTr darbazSi 1918 wels, 26 maiss, kvi-
ras, naSuadRevs 5 saaTsa da 10 wuTs “ gamoacxada11.

lakonur, mcire moculobis (sul raRac 250 sityvamde)da amasTan Rrmaazrovan am 
dokumentSi asaxulia saqarTvelos istoriis mokle mimoxilva, damoukideblobis 

8 ix. magaliTad niko nikolaZis mosazrebani–Txz,t.1, gv.380–385; misive, Txz., t.2, gv.201-207.
9 ix. vaxtang abaSmaZe, cit. naSromi, gv. 467.
10 amis Sesaxeb ix.k. inasariZe. patara ̀oqros xana~. saqarTvelos demokratiuli respublika, 1918-1921. miunxen i,1984.
11 `aqtis~ teqsti ix. `saqarTvelos demokratiuli respublika~, 1918-1921. sami istoriuli dokumenti. Semd-
geneli da winasityvaobis avtori guram SaraZe. Tb., 1991, gv.5 .
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aqtis miRebisdroindeli viTareba, damoukidebeli saqarTvelos saSinao da sagareo 
politikis da rac Cveni kvlevisaTvis metad mniSvnelovania, – sazogadoebisa da sax-
elmwifos mowyobis ZiriTadi principebi.

pirvelad saqarTvelos istoriaSi damfuZnebeli aqtis doneze mkafiod ganisaz-
Rvra marTva gamgeobis forma da politikuri reJimi – saxelmwifo unda yofiliyo 
respublikuri formisa da Tavisi funqciebi ganexorcielebina demokratiuli meTo-
debiT (`damoukidebel saqarTvelos politikuri wyobilebis forma demokratiuli 
respublikaa~).

sayovelTao ngrevisa da nihilizmis pirobebSi, rac maSindeli saqarTvelosaTvis 
iyo damaxasiaTebeli, damoukideblobis aqtiT safuZveli eyreba adamianze saxelmwi-
fos zrunvis valdebulebas – damoukideblobis aqtiT cxaddeba xalxis suverenulo-
ba, sruli samoqalaqo da politikuri Tavisufleba ganurCevlad sqesisa, erovnebisa, 
rwmenisa da socialuri mdgomareobisa, saxelmwifo iRebs valdebulebas, uzrunve-
lyos erovnul umciresobaTa Tavisufali ganviTareba.

SeiZleba gazviadebuli iyos saqarTvelos damoukideblobis aqtis qarTuli kon-
stitucionalizmis `akvnad~ aRqma12, is konstituciis magivrobas ver gaswevda rameTu 
arasrulyofili iyo amisaTvis, magram mniSvnelovani roli (konstituciuri ganviTa-
rebis `kalapoti~) Seasrula saqarTvelos Semdgom ganviTarebaSi, masSi gacxadebuli 
principebi sxvadasxva formiTa da moculobiT aisaxa Semgom konstituciur aqtebSi, 
uwinaresad ki saqarTvelos 1921 wlis 21 Tebervlis konstituciaSi.

saocari bedi aqvs 1921 wlis 21 Tebervals miRebul saqarTvelos pirvel kon-
stitucias. mis SemuSavebaze TiTqmis sami wlis ganmavlobaSi ori sakonstitucio 
komisia, erovnuli sabWo da damfuZnebeli kreba muSaobdnen; konstituciis miRebis 
(kenWisyrebis) procesi arsebiTad omianobis pirobebSi mimdinareobda; miRebidan (21 
Tebervali) meoTxe (25 Tebervali) dRes, sabWoTa ruseTis mier saqarTvelos dapy-
robis (okupaciis, gasabWoebis) gamo, emigraciaSi mimavalma saqarTvelos kanonierma 
xelisuflebam SeaCera misi moqmedeba; 1921 wlis konstitucia, misi principebi erT-
erTi ZiriTadi motivacia da mizani iyo 90-ian wlebSi damoukideblobis aRdgenis 
procesSi; 1992 wlis dasawyisSi zviad gamsaxurdias kanonieri gziT arCeuli xe-
lisuflebis arakanonieri gziT xelisuflebidan CamoSorebis erT-erTi formaluri 
sababi TiTqos 1921 wlis konstituciis demokratiuli suliskveTebis ignorireba 
da avtoritaruli reJimis damyareba iyo; TiTqos demokratiuli mmarTvelobis dam-
kvidrebis surviliT, samxedro sabWos (triumviratis) mier aRdgenil pirveli re-
spublikis konstitucias igive bedi ewia, rac 1921 wels – igi ver amoqmedda, vinaid-
an 21 Tebervals aRdgenili 24 Tebervals realurad nulificirebuli iqna imave 
samxedro sabWos ori wevris xelmowerili dadgenilebis formuliT – amoqmeddes 
`arsebuli realiebis gaTvaliswinebiT~. 1993 wels saqarTvelos respublikis par-

12 ix. paata cnobilaZe. saqarTvelos konstituciuri samarTali, t.1, Tb.,2004, gv.98.
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laments kvlav gaaxsenda igi da mis mier Seqmnil saxelmwifo sakonstitucio komi-
sias sagangebod daavala `saqarTvelos 1921 wlis konstituciis axali redaqciis 
SemuSaveba~. mkiTxveli albaT xvdeba ra Sedegi mohyva am wamowyebas – nacvlad 1921 
wlis konstituciis axali redaqciisa, saqarTvelos respublikis parlamenti 1995 
wels miRebuli konstituciis preambulaSi dakmayofilda imis deklarirebiT, rom 
saqarTvelos moqalaqeni konstituciis miRebisas eyrdnobodnen `. . . saqarTvelos 
1921 wlis konstituciis ZiriTad principebs~.

zemoT gamoyenebul erTob didi pasaJidan, sul cota, CvenTvis mniSvnelovani, ori 
mosazreoba gamomdinareobs:

1. miuxedavad imisa, rom damoukidebeli saqarTvelos axali da uaxlesi istoriis 
TiTqmis yvela monakveTze 1921 wlis konstitucia politikuri cxovrebis epi-
centSi imyofeboda13, realurad mas ar umoqmedia, misi normebis safuZvelze 
qveyanas arc erTi dRe ar ucxovria.

2. saqarTvelos konstituciur istoriaSi mas erTgvari, ara mxolod sulieri 
da politikuri, aramed, Cemi azriT, pirvel respublikasTan damakavSirebeli 
samarTlebrivi rolic akisria, yovel SemTxvevaSi, ase iyo dRemde, 2009 wlis 
seqtembramde. amgvari kavSiri konstituciur warsulsa da awmyos Soris arcTu 
iSviaTia sxva qveynebis istoriaSi, Tundac safrangeTis, sadac mexuTe respubli-
kis (1958 wlidan - dRemde) konstituciis organul nawilad iTvleba, Tumca te-
qstSi inkorporirebuli ar aris. 1789 wlis adamianisa da moqalaqis uflebaTa 
deklaracia da 1946 wlis konstituciis preambula. 

ra ganapirobebda am konstituciisadmi esoden did yuradRebas? vfiqrob, rom 
uwinaresad es aris misi rogorc damoukidebeli saqarTvelos damfuZnebeli aqtis 
mniSvneloba da misi, rogorc iuridiuli nawarmoebis originaluri Sinaarsi, masSi 
sxva konstituciebisagan gansxvavebuli principuli debulebebi.

1921 wlis konstituciaze apelirebiT, Cveulebriv, xazgasmiT aRiniSneba, rom 
saqarTvelo damoukidebeli konstituciuri saxelmwifo jer kidev meoce sauku-
nis dasawyisSi iyo da masSi gaTvaliswinebuli principebiTa da normebiT araf-
riT CamorCeboda civilizebul samyaros. ufro metic, konstituciis damfuZne-
beli mamebis azriT, konstitucia miRebuli unda iqnes evropa – aziisTvis imis 
saCveneblad, rom saqarTveloSi myardeba yvelaze demokratiuli konstituciuri 
weswyobileba. `ueWvelia . . . Cveni konstitucia sanimuSo da misabaZi gaxdeba 
yvela qveynis demokratiuli saxelmwifosaTvis~ – werda erT-erTi avtori gazeT 
`erTobaSi~14.

13 zemoT Tqmulis safuZvelze, TiTqmis damajerebelia 1921 wlis konstitiuciis me-10 muxlis is nawili, rom-
lis mixedviT `es konstitucia ZalaSia mudmiv da Seuwyvetliv~.
14 citirebulia saqarTvelos 1921 wlis konstituciis erT-erTi gamorCeuli mkvlevaris, profesor malxaz 
macaberiZis monografiidan `saqarTvelos 1921 wlis konstituciis politikuri koncefcia~, Tb., 1996, gv.69.
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axla rac Seexeba 1921 wlis konstituciis rogorc iuridiuli nawarmoebis Se-
fasebas.

daviwyoT imiT, rom es iqneba doqtrinaluri, mecnieris Sefaseba, romelic mokle-
bulia konstituciis, misi calkeuli elementebis saqarTvelos sinamdvileSi moq-
medebis efeqturobis Sefasebas, vinaidan 1921 wels 4, xolo 1992 wels sul 3 dRe 
iyo qveynis ZiriTadi kanoni da realurad arc umoqmedia.

rogorc gia xubua brZanebs, normatiul msjelobas, Cven SemTxvevaSi konstitu-
cias, konstituciis normebs ver Seafaseb WeSmariteba-mcdarobis kriteriumiT15, ami-
tom 1921 wlis konstituciaze dakvirveba SeiZleba ganxorcieldes misi, rogorc 
iuridiuli nawarmoebis zogadi SefasebiT, masSi ZiriTadi uflebebis arsebobiTa 
da xarisxiT, konstituciiT gaTvaliswinebuli saxelmwifo mowyobis principebisa da 
normebis dadgeniT, sasamarTlo xelisuflebis arsebobiT da a.S.

rogorc iuridiul nawarmoebs ganvixilavT uwinaresad misi kompoziciis, struq-
turis, Sinagani agebulebis mixedviT.

Cveulebriv, konstituciis gaCenis mizani, amosavali principebi mis Sesaval nawil-
Si, preambulaSia asaxuli. 1921 wlis konstitucias aseTi nawili ara aqvs, rasac 
zogi imiT xsnis, rom mis magivrobas asrulebs 1918 wlis damoukideblobis aqti, 
zogi ki ambobs, rom social-demokratebis mier momzadebuli konstituciis Sesav-
lis ganxilva – miReba damfuZnebelma krebam Seqmnili viTarebis gamo ubralod ver 
moaswro.

albaT amave mizeziT SeiZleba aixsnas konstituciis struqturaSi ZiriTadi ufle-
bebis Tematikis gafantva 17-idan 7 sxvadasxva TavSi.

muxlebis struqturirebis TvalsazrisiT, sasurveli iqneboda (sasamarTlo da 
administraciul saqmianobaSi ukeT gamoyenebis mizniT) muxlis SigniT punqtebisa da 
punqtebis SigniT (saWiroebis SemTxvevaSi) qvepunqtebis gamoyeneba. aqve unda aRin-
iSnos konstituciis normaTa pirdapiri, uSualo moqmedebis mokrZalebuli SesaZle-
blobebi – TiTqmis yoveli meoTxe muxli da mis mier dadgenili normebi blanketu-
ria, moiTxovs kanonmdeblobis wesiT dakonkretebas.

miuxedavad am SeniSvnebisa 1921 wlis konstitucia mTlianobaSi, kargad Sekruli, 
konstituciur logikas daqvemdebarebuli, karg stilSi Sesrulebuli nawarmoebia.

konstituciis SemuSaveba da miReba mimdinareobda realurad arsebul dam-
abrkolebel, ZiriTadad garefaqtorebis pirobebSi. miuxedavad amisa, konstituciis 
miReba ganxorcielda amgvari aqtebisasTvis sayovelTaod miRebuli legitimuri pi-
robebisa da procedurebis dacviT, xelsayrel sazogadoebriv-fsiqologiur fonze. 

15 ix. g. xubua. samarTlis Teoria, Tb., 2004.
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imavdroulad, SesamCnevia, rom saboloo teqstis miRebaze garkveuli gavlena moax-
dina qveynis geopolitikurma mdgomareobam, komisiebSi Tu damfuZnebel krebaSi 
social-demokratebis dominirebam. 

konstituciis damfuZnebelTa damsaxurebaT unda miviCnioT imis gacnobiereba da 
konstituciaSi ganmtkiceba, rom adamiani aris ZiriTadi socialuri Rirebuleba. am 
ideis gatarebas konstituciaSi TiTqmis naxevari – 141 muxlidan 70-mde daeTmo.

axla saxelmwifoebrivi mowyobis im segmentis Taobaze, romelic did interess 
iwvevda im dros da aranakleb Sesaswavlia dRes. konstituciis terminologias Tu 
gamoviyenebT es upiratesad `politikur wyobilebas~ da `marTva-gamgeobis formas~ 
exeba.

saqarTvelos 1921 wlis konstitucia sakmaod saintereso modelia konstitu-
ciisa, romelSic aris mcdeloba, gonivrulad Sejerdes msoflio konstituciona-
lizmis gamocdileba da saerTo-erovnuli qarTuli sawyisebi. damfunebelTa up-
irvelesi ganzraxva iyo iseTi proeqtis SemuSaveba, romelSic gaTvaliswinebuli 
iqneboda qarTveli xalxis istoriulad Camoyalibebuli fsiqika, yofa, zne-Cveule-
ba, saqarTvelos mosaxleobis erovnuli Semadgenloba da samwliani parlamenturi 
praqtika16.

rac Seexeba sxva qveynebis gamocdilebas, SesamCnevia Sveicaruli da franguli 
konstituciuri sistemebis kvali, Tumca, rogorc germaniis federaciuli respubli-
kis yofili sagareo saqmeTa ministri hans-ditrix genSeri ambobs saqarTvelos 1921 
wlis` . . . konstituciis teqsti erT-erTi progresuli iyo evropis kontinentze. 
ukve maSin aRiarebda igi iseT Rirebulebebs, rogoricaa Tavisufleba, demokratia 
da samarTlebrivi saxelmwifo, romelsac dRevandeli evropa eyrdnoba~17.

albaT, social-demokratebis ricxobrivma upiratesobam komisiebSi da damfuZne-
bel krebaSi ganapiroba is, rom mmarTvelobis formad yovelgvari garTulebis ga-
reSe, ganisazRvra respublika. ufro metic, igi mudmiv da ucvlel formad aris 
gamocxadebuli (muxli 1), Sesabamisad, am formis gauqmeba da monarqiis aRdgena ar 
SeiZleba gaxdes konstituciis gadasinjvis sakiTxi.

1921 wlis konstituciis mkvlevari ueWvelad miaqcevs yuradRebas xelisuflebis 
horizontaluri danawilebis im originalur models, romelic damfuZnebelma mam-
ebma SeimuSaves. am modelis mixedviT, saxelmwifos centralur organoTa sistemaSi 
aranairi saxiT ar aris gaTvaliswinebuli saxelmwifos meTauris instituti. misi 

16 ufro vrclad amis Sesaxeb ix. malxaz macaberiZis cit. naSromi, agreTve `saqarTvelos demokratiuli respub-
likis samarTlebrivi aqtebis krebuli (1918-1921) Semdgeneli eliso gurgeniZe; agreTve eliso gurgeniZis 
Sesavali statia wignSi `msoflio qveynebis konstituciebi~ (pasuxismgebeli redaqtori avTandil demetraSvi-
li), Tb., 1991,gv.19
17 citirebulia wignidan: volfgang gauli, konstituciis SemuSaveba da miReba saqarTveloSi (germanuli gamo-
cemis qarTuli Targmani) Tb., 2002, gv.19.
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tradiciuli funqciebi gadanawilebulia mTavrobaze, erTi wliT arCeuli mTavro-
bis Tavmjdomareze da parlamentze. 

Znelia imis gansja, Tu rogor imuSavebda es sistema, vinaidan misi vargisianoba 
saqarTvelosaTvis ar Seumowmebia yvelaze obieqtur Semfasebels – cxovrebas. mas 
drois gamocda ar Cautarda. abstraqciis doneze ki SeiZleba Semdegi iTqvas:

1. saparlamento respublika stabilurad da efeqturad moqmedebs mxolod 
garkveul socialur da politikur garemoSi.

2. 1921 wlis konstituciis damfuZneblebma uaryves xelisuflebis klasikuri da-
nawileba da parlamentarizmis iseTi modifikacia daadgines, romelSic parla-
mentma, `kanonmdebelma~ aSkarad `daCagra~ mTavroba da sasamarTloebi.

3. Wreli politikuri Semadgenlobis erTpalatiani parlamentis, Camouyalibebe-
li samoqalaqo sazogadoebis pirobebSi mmarTvelobis 1921 wlis konstituciiT 
dadgenili meqanizmi naklebad qmedunariani, stabiluri da dadebiTi Sedegis 
momtani iqneboda.

axla gadavxedoT, rogor iyo mowesrigebuli 1921 wlis konstituciaSi xelisu-
flebis danawilebis cnobili triadis (sakanonmdeblo xelisufleba, aRmasrulebeli 
xelisufleba, sasamarTlo xelisufleba)18 kidev erTi komponenti – sasamarTlo xe-
lisufleba.

Tu pirobiTad mainc parlamenti da mTavroba SeiZleba vaRiaroT xelisuflebis 
ganStoebad (konstituciaSi maTi statusi ganisazRvreba sityvebiT ̀ respublikis war-
momadgenlobiTi organo~, kanonmdebeli da ̀ umaRlesi mmarTvelobis aRmasrulebeli 
xelisufleba~) igives Tqma gagviWirdeba mesame ganStoebis dadgenisaTvis. damfuZne-
blebma arc erTxel ar gamoiyenes sityvaTa konstruqcia `sasamarTlo xelisufleba~ 
da misi tolfasi asaxva konstituciaSi, Sesabamis nawils (Tavi meeqvse) daarqves 
`sasamarTlo~.

3. sabWouri konstituciebi saqarTveloSi

erT-erTi problemuri sakiTxi, romelic saqarTvelos konstituciur istorias 
exeba arian am istoriaSi 1922, 1927, 1937 da 1978 wlebis sabWouri konstituciebis 
roli da adgili19. erTi mxriv, isini saqarTvelos Sesabamisi organoebis mier arian 

18 amis Sesaxeb ix. Sarl monteskie, kanonTa goni, Sesavali nodar naTaZisa. Tb., 1994.
19 statiis am nawilSi msjeloba mxolod 1978 wlis konstituciis pirvandel, zviad gamsaxurdias xelisuflebis 
mier ganxorcielebul cvlilebamdel redaqcias exeba.
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miRebuli da saqarTvelos konstituciebad arian wodebuli. isic aRsaniSnavia, rom 
isini garkveul pozitiur rolsac asrulebdnen, sazogadoebriv cxovrebaSi iurid-
iuli marTlwesrigis elementebi SehqondaT, xels uwyobdnen garkveuli xarisxis 
politikur stabilurobas, magram mTavari maTi adgilis Sefasebis mainc sxva gare-
moebaa.

leninis, stalinis da maTi mimdevrebis dros miRebuli am konstituciebis prin-
cipuli Sefaseba mdgomareobs imaSi, rom arc erTi maTgani ar iyo qarTveli xalxis 
nebis gamoxatvisa da misi romelime damfuZnebeli organos samarTalSemoqmedebis 
Sedegi. sabWoTa socialistur saqarTveloSi konstituciis miReba avtomaturad mo-
hyveboda `centrSi~, komunisturi partiis xelmZRvanelTa viwro wreSi SemuSavebul 
ssr kavSiris konstituciis miRebas. damoukideblad sabWoTa saqarTvelos Sesabamisi 
organoebi mxolod toponimebisa da oficialuri saxelwodebebis Secvlisa (`sabWo-
Ta socialisturi respublikebis kavSiris~ – `saqarTvelos sabWoTa socialisturi 
respublikiT~, `moskovis~ – `TbilisiT~, `ssr kavSiris umaRlesi sabWosi~ – `saqarT-
velos ssr umaRlesi sabWoTi~ da a.S.) da rusulidan konstituciis oficialuri 
teqstis qarTul da afxazur enebze sakiTxebs wyvetdnen.

Znelia msjeloba am konstituciaTa konstitucionalizmis principebis Sesabamiso-
bis sakiTxebze msjeloba. jer erTi imitom, rom socialisturi doqtrina uaryofs 
saxelmwifo organizaciis erT-erT umTavres – xelisuflebis danawilebis princips 
da xalxs, rogorc xelisuflebis erTaderT wyaros da meore, konstituciebi im-
TaviTve fiqtiuri iyo, vinaidan maTSi gaTvaliswinebuli sakanonmdeblo da sxva 
kvazidemokratiuli institutebi ubralo leRvis foTlis funqcias asrulebdnen, 
romlis iqiT realurad batonobda ssr kavSiris komunisturi partiis, misi xelmZR-
vanelobis faqtobrivad SeuzRudavi Zalaufleba.

4. gardamavali periodis konstituciuri kanonmdebloba

ukve meored, meoce saukunis 90-ian wlebSi uaRresad mZime pirobebSi mimdinareob-
da saqarTvelos damoukidebeli saxelmwifos mSenebloba. mmarTvelobis formaTa 
da marTvis meTodebis mravalferovnebiT, movlenaTa dinamikiT, sazogadoebis am 
procesebSi CarTulobiT, samoqalaqo, zogjer sisxliani dapirispirebiTac, saqarT-
velos istoriis am unikalur monakveTs safrangeTis meTvramete saukunis agreTve 
bolo aTwleulis movlenebs Tu SevadarebT.

am periodis aTvlis wertilad miiCneven 1990 wlis 28 oqtombers, dRes, rodesac 
saqarTvelos ssr-Si Catarda uzenaesi sabWos arCevnebi da am arCevnebSi damajere-
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beli gamarjveba moipova politikurma gaerTianebam `mrgvali magida – Tavisufali 
saqarTvelo~20.

arCevnebis Semdeg ganvlili periodi urTulesi da uZnelesi aRmoCnda axali xe-
lisuflebisaTvis, misi moRvaweoba rogorc warmatebebiT, aseve TvalSisacemi Sec-
domebiT xasiaTdeba. 

mmarTveli elita acxadebda da zogjer saqmiTac uzrunvelyofda survils dae-
mkvidrebina demokratiuli wes-wyobileba. Zalze mokle droSi uamravi cvlileba 
Sevida 1978 wlis jer kidev moqmed sabWour konstituciaSi da igi gardamavali 
periodis konstituciad gamocxadda. qveynis oficialuri saxelwodebidan amoRebul 
iqna sityvebi `sabWoTa socialisturi~ da saxelmwifos `saqarTvelos respublika~ 
ewoda, Seicvala saxelmwifo simbolika – gerbi, droSa, himni da rac yvelaze mniS-
vnelovania – gauqmda komunisturi partiis wamyvani da xelmZRvaneli roli, dasabami 
mieca politikur pluralizmsa da sakuTrebis formaTa mravalsaxeobas. 

garkveul mizezTa gamo, am da sxva progresul nabijTa gverdiT ar SeiZleba ar 
dainaxo iseTi konstituciuri mniSvnelobis RonisZiebebi, romelTa Sedegad, miuxe-
davad mosaxleobis stabiluri sastarto mxardaWerisa21, axali xelisufleba Tan-
daTan kargavda demokratiuli xelisuflebis imijs. amis sailustraciod SeiZleba 
davasaxelod praqtikulad SeuzRudavi Zalauflebis mqone prezidentis institutis 
daweseba da amoqmedeba, romelic winaaRmdegobaSi modioda xalxisaTvis micemuli 
danapirebasTan – saxelmwifos Camoyalibeba da funqcionireba xelisuflebis dan-
awilebis demokratiuli principis safuZvelze ganxorcielebuliyo. agreTve miuRw-
eveli aRmoCnda adgilobrivi TviTmmarTvelobis, rogorc adamianTa sazogadoebriv 
cxovrebaSi da adgilobriv saqmeTa gadawyvetaSi TviTrealizaciis saukeTeso saSu-
alebebis damkvidreba (amis nacvlad centridan prefeqtebi iniSnebodnen), mougvare-
beli darCa mosamarTleTa gamwesebis demokratiuli principebi.

swored rom konstitucionalizmis nimuSebidan zemoaRniSnuli da sxva gadaxvevebi 
gaxda 1991 wlis saxelmwifo gadatrialebis erT-erTi xmamaRla deklarirebuli 
sababi. arakonstituciuri, Zaladobrivi gziT moxda kanonieri gziT arCeuli saqa-
rTvelos respublikis uzenaesi sabWos, respublikis prezidentisa da mTavrobis 
uflebamosilebaTa vadamde adre faqtobrivi Sewyveta, qveynis xelmZRvaneloba Ta-
vis Tavze aiRo samxedro sabWom (triumviratma)22.

20 vrclad amis Sesaxeb ix. igor kveselava. saqarTvelos uaxlesi istoriis qronikebi. II. zviad gamsaxurdia. 
disidenti, prezidenti, mowame. Tb.,2007.
21 garda xsenebuli 1990 wlis 28 oqtombris arCevnebSi gamoxatuli nebisa, sruliad saqarTvelos amomrCevelma 
mxari dauWira axali xelisuflebis iniciativas 1918 wlis damoukideblobis aqtis safuZvelze saqarTvelos 
damoukideblobis aRdgenis Taobaze. niSandoblivia agreTve 1991 wlis 26 maisis saprezidento arCevnebi da 
masSi zviad gamsaxurdias 87%-iani gamarjveba.
22 amis Sesaxeb ix. demokratiuli mSenebloba saqarTveloSi, sadiskusio masala 2, `konstituciuri sistema saqa-
rTveloSi~, 2003, gv.26.
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samxedro sabWo, Zaladakargulad gamoacxada gardamavali periodis zviadisdro-
indeli konstitucia da kanonmdebloba da 1992 wlis 21 Tebervals miiRo deklaracia 
saqarTvelos 1921 wlis konstituciis aRdgenis Taobaze. davesesxebiT profesor paata 
cnobilaZes, romelic ase afasebs samxedro sabWos am gadawyvetilebas : `miuxedavad 
imisa, rom 1921 wlis konstitucia Tavisi Sinaarsis mixedviT seriozul iuridiul 
dokuments warmoadgenda, igi saxelmwifoebrivi da sazogadoebrivi ganviTarebis mo-
cemul etapze arsebuli sinamdvilisaTvis ukve Seusabamo normatiuli aqti iyo~23. 
TiTqosda mizanmimarTul am qmedebas aranairi pozitiuri Sedegi ar mohyolia, es 
mxolod politikurad motivirebuli, deklaraciuli xasiaTis aqti aRmoCnda. iseTi 
STabeWdilebac rCeba, rom deklaraciis avtorebs demokratiul ideaze – 1921 wlis 
konstituciis aRdgena – Tavisi qmedebis (saxelmwifo gadatrialeba) gamarTleba 
surdaT.

saxelmwifoebrivi cxovreba formalurad aRdgenili konstituciis sawinaaRm-
degod mimdinareobda – nacvlad xalxis mier asarCevi parlamentisa da parla-
mentis winaSe pasuxismgebeli parlamentisa, iqmneba Zalze dabali legitimurobis 
mqone saxelmwifo sabWo, romelic erTdroulad sakanonmdeblo da aRmasrulebel 
funqcias asrulebda. legitimurobis deficitis SesavsebaT xelisufleba 1992 
wlis 11 oqtombers atarebs saparlamento arCevnebs, xolo axladarCeuli parlamen-
ti 1992 wlis 6 noembers iRebs kanons `saxelmwifo xelisuflebis Sesaxeb~, romelic 
mniSvnelovan qronikas warmoadgens saqarTvelos konstituciur istoriaSi. im 
droisaTvis es kanoni aRmoCnda erTaderTi aqti, romelsac Tavisi SinaarsiTa da 
legitimurobis xarisxiT, faqtobrivad ZiriTadi kanonis gareSe darCenil qveya-
naSi konstituciis magivroba gaewia, amitom uwodeben mas xatovnad `mcire konsti-
tucias~.

1992 wlis 6 noembris `saxelmwifo xelisuflebis Sesaxeb~ kanonis mniSvneloba 
pirvel rigSi iqidan gamomdinareobs, rom zRvari daedo saqarTveloSi sabWouri 
konstituciebis epoqas da safuZveli Caeyara saxelmwifos Tanamedrove, konstitu-
cionalizmis moTxovnaTa Sesabamisad, organizacias, garkveuli sicxade da stabilu-
roba Seitana saxelmwifoebriv cxovrebaSi. imavdroulad mas konstituciis. rogorc 
srulfasovani damfuZnebeli aqtis funqcia ar Seusrulebia. miuxedavad imisa, rom 
ZiriTadi kanoni mTlianad saxelmwifo xelisuflebis organizacias unda emsaxure-
bodes, mxolod misi ori nawili – sakanonmdeblo da aRmasrulebeli – met-naklebi 
sisruliT iyo warmoCenili da arsebiTad araferi iyo naTqvami mesame – sasamarTlo 
xelisuflebis – Sesaxeb. garda amisa, gamotovebuli iyo Tanamedrove konstituciis 
iseTi organuli nawili, rogoricaa ZiriTadi uflebebi. da kidev, qarTuli konsti-
tucionalizmis nimuSad, romlis analogi Znelad Tu moiZebneba msoflioSi, unda 
miviCnioT kanoniT dadgenili saxelmwifo xelisuflebis umaRles organoTa sistema. 
am sistemaSi sayovelTao, pirdapiri, Tanaswori da faruli wesiT arCeuli parla-

23 ix. paata cnobilaZe, saqarTvelos konstituciuri samarTali, tomi I, Tb., 2004, gv.128.
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mentis Tavmjdomare imavdroulad (im parlamentis mier arCeuli, romlis Tavmjdo-
mared xalxma airCia) saxelmwifos meTauricaa.

aseTi iyo gardamavali periodis konstituciuri qronikebi. 1993 wlisaTvis sax-
elmwifo-samarTlebriv sferoSi sakmaod Taviseburi situacia Seiqmna. 1921 wlis 
aRdgenili konstitucia, misi aralegitimuri gziT aRdgenis da realobasTan Se-
usabamobis gamo, ar amuSavda, kanoni `saxelmwifo xelisuflebis Sesaxeb~ konsti-
tuciur urTierTobaTa mxolod nawils aregulirebda, xolo 1978 wlis gauqmebuli 
konstitucia zogierTi Tavisi debulebiT kvlav sicocxlisunariani iyo. civilize-
bul samyarosTan integrirebis erTaderTi Rirseuli da Sedegiani gza axali kon-
stituciis miReba iyo.

5. saqarTvelos 1995 wlis 24 agvistos konstitucia

saqarTvelos konstituciur istoriaSi TvalsaCino qronikad darCeba 1995 wlis 
24 agvisto, dRe, rodesac saqarTvelos respublikis mravalpartiulma parlamentma 
miiRo damoukidebeli saqarTvelos meore `sakuTari~ konstitucia.

proeqtis SemuSaveba da miReba24.
konstituciis SemuSaveba–miRebaSi monawileTa da eqspertTa azriT, konstituciis 

SemuSavebisa da misi miRebis procesi, miuxedavad imisa, rom masSi farTo sazogadoe-
ba aqtiurad ar monawileobda25, met-naklebad legitimuri, samarTlebrivi safuZ-
vlis dacviT ganxorcielda. es exeba rogorc sakonstitucio komisiis Seqmnasa da 
funqcionirebas parlamentis mier dadgenili regulaciebis farglebSi, agreTve par-
lamentis mier miRebas da saxelmwifos meTauris-parlamentis Tavmjdomaris mier 
xelmowerasa da gamoqveynebas.26 rac Seexeba 118 wevris Semadgenlobis sakonsti-
tucio komisiis mier SemuSavebul da saqarTvelos respublikis parlamentis mier 
miRebul dokumentTa Sinaarss, igi erTmaneTisagan mniSvnelovnad gansxvavebulia. 

24 vrclad amis Sesaxeb ix. volfgang gauli.konstituciis SemuSaveba da miReba saqarTveloSi (germanuli gamo-
cemis qarTuli Targmani), Tb., 2002.
25 nacvlad referendumze gatanisa da iq miRebisa, rac parlamentis Tavdapirveli dadgenileba iyo, konstitu-
cia sabolood parlamentma miiRo.
26 am procesSi erTob originalurad miviCnevT parlamentis mier miRebuli teqstis xelmoweras rogorc par-
lamentis, agreTve saxelmwifo sakonstitucio komisiis wevrebis mier.
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saxelmwifo sakonstitucio komisiis mier SemuSavebuli teqstis ZiriTadi 
maxasiaTeblebi

sakonstitucio komisiis mier miRebul proeqtSi TvalSi sacemia misi struqturis 
praqtikuli identuroba saqarTvelos respublikis parlamentis mier miRebul te-
qstTan (saboloo teqstSi amovarda Tavi mTavrobis Sesaxeb) da 1921 wlis konstitu-
ciis kompoziciasTan msgavseba. proeqtis Tavdapirveli teqstis 9 Tavidan 6 TiTqmis 
sityvasityviT imeorebs 1921 wlis konstituciis Tavebis saTaurebs: Tavi pirveli 
– zogadi debulebebi (1921 wlis konstituciaSi –zogadi debulebani), Tavi meore – 
saqarTvelos moqalaqeoba. adamianis ZiriTadi uflebani da Tavisuflebani (21 wlis 
konstituciaSi – moqalaqeoba), Tavi mesame – saqarTvelos parlamenti (21 wlis 
konstituciaSi – parlamenti), Tavi meeqvse – saxelmwifo finansebi da kontroli 
(21 wlis konstituciaSi – saxelmwifo finansebi (Tavi7) da saxelmwifo kontroli 
(Tavi 8), Tavi meSvide – saxelmwifo Tavdacva (21 wlis konstituciaSi – saxelmwifo 
Tavdacva), Tavi merve – konstituciis gadasinjva (21 wlis konstituciaSi – konsti-
tuciis gadasinjva). 

xelisuflebis horizontaluri da vertikaluri danawilebis principze dayrdno-
biT, komisiaSi met-naklebi TanmimdevrobiT gaatares konstituciaSi xelisuflebis 
decentralizaciisa da dekoncentraciis idea. proeqtis saboloo variantSi sax-
elmwifo teritoriuli organizacia federalizmis sawyisebidan gamomdinareobda, 
xolo saxelmwifo centralur organoTa sistema agebuli iyo e.w. franguli modelis 
safuZvelze.

saqarTvelos respublikis parlamentis mier 1995 wlis 24 agvistos miRebuli teqsti 
im nawilSi, romelic saxelmwifo organizacias exeba, arsebiTad gansxvavdeboda sa-
konstitucio komisiaSi miRebuli teqstisagan.

`federaluri sawyisebi~ miuRebeli aRmoCnda parlamentis umravlesobisaTvis, 
romlebmac, Tavis mxriv, ver SesTavazes danarCenebs alternatiuli winadadeba. Sede-
gad, qveynis saxelmwifo-teritoriuli mowyobis sakiTxi (proeqtidan SemorCenili 
ramodenime muxlis garda) Riad darCa qveynis teritoriuli mTlianobis aRdgenamde.

mwvaved mimdinareobda debatebi mmarTvelobis formis garSemo – parlamentma ver 
SeZlo komisiis mier warmodgenili Sereuli, naxevrad saprezidento variantis miRe-
ba da kompromisis saxiT miiRo saqarTvelos reformatorTa kavSiris mier warmod-
genili klasikuri (amerikuli) saprezidento respublikis mimsgavsebuli variant i27.

saqarTvelos 1995 wlis konstituciis pirvandeli teqstis Sefasebisas mxedvelo-
baSi unda miviRoT veneciis komisiis, saerTaSoriso,28 da qarTvel29 eqspertTa da 

27 amis Sesaxeb ix. bakur gulua.fiqrebi saqarTvelos konstituciaze (eseisturi Canawerebi), Tb., 2003.
28 ix. magaliTad, cnobili amerikeli iuristis lari lesigis Sefaseba – volfgang gauli cit. naSromi, gv.407-415.
29 ix. gia nodia, gia gewaZe. konstituciuri sistema saqarTveloSi, `demokratiis mSenebloba saqarTveloSi, Tb., 
2003, gv.25-33.
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swavlulTa mosazrebebi, romelTac konstitucia kargad Sekrul iuridiul dokumen-
tad miaCniaT. amasTan erTad, aRniSnaven klasikuri amerikuli saprezidento sistemis 
qarTul gadaxvevebs. konstituciis mixedviT, prezidenti ara mxolod aRmasruebeli 
xelisuflebis meTauria (rogorc klasikur modelSia), aramed saxelmwifos meTauri-
caa, aRmasrulebeli xelisuflebis sruqturaSi iyi saprezidento respublikisaTvis 
ucnobi saxelmwifo ministris instituti, piri, romelic ar flobda samTavrobo ko-
legiis xelmZRvanelis kompetencias (mTavroba prezidentis saTaTbiro organo iyo), 
magram pasuxismgebeli iyo mis saqmianobaze; prezidenti iusticiis sabWos meSveobiT, 
romelic misi saTaTbiro organo iyo, realurad wyvetda mosamarTleTa (garda uzen-
aesi sasamarTlos wevrebis) daniSvnis, disciplinuri devnis, Tanamdebobidan gaday-
enebis sakiTxebs. konstitucionalizmis principebidan gadaxvevad unda CaiTvalos 
konstituciaSi adgilobrivi TviTmmarTvelobisa da teritoriuli mowyobis sakiTx-
Ta konstituciur doneze mougvarebloba, prokuraturis, rogorc sasamarTlo xe-
lisuflebis erTob bundovani ganmarteba. 

da rac ufro yvelaze mniSvnelovania – prezidentis (aRmasrulebeli xelisu-
flebis) sasargeblod arsebuli disbalansi saxelmwifo ganStoebaTa Soris da 
imgvari proceduris ararseboba, romlis safuZvelze SeiZleba konstituciur for-
matSi mogvardes SesaZlo konfliqti aRmasrulebel da sakanonmdeblo xelisufle-
bebs Soris.

1995 wlis 24 agvistos miRebuli konstituciis umTavresi Rirseba mis damfuZne-
bel xasiaTSia, mis safuZvelze Seiqmna Tavisi bunebiT demokratiuli institutebi, 
romelTa gamarTuli funqcionireba ara mxolod samarTlebriv regulaciebze, ar-
amed sxva faqtorebzec aris damokidebuli. samwuxarod, droTa ganmavlobaSi xe-
lisuflebisa da sazogadoebis mxridan naklebad moTxovnili da gamoyenebuli iqna 
konstituciis demokratiuli potenciali da xSir SemTxvevaSi misi moTxovnebis sa-
pirispiro qmedebebis gamo, knindeboda misi qmediTobis xarisxi da Zlierdeboda 
misi uaryofiTi Tvisebebi. yovelive amas garduvalad unda mohyoloda da mohyva 
kidec, politikuri elitis erTi, sakmaod mniSvnelovani nawilis protesti, rac 
vardebis revoluciiT dasrulda. arakonstituciuri, am SemTxvevaSi araZalado-
brivi gziT moxda prezidentis (Sesabamisad misi saTaTbiro organos – mTavrobis), 
parlamentis erTi nawilis uflebamosilebaTa vadaze adre Sewyveta. xelisuflebis 
saTaveSi mosulma axalma xelisuflebam 2004 wlis 6 Tebervlis da Semdgomi kon-
stituciuri kanonebis safuZvelze, ganaxorciela 1995 wlis 24 agvistos konstitu-
ciis masStaburi gadasinjva. cvlilebebi da damatebebi Seexo konstituciis TiTqmis 
yvela nawils30, magram ZiriTadi revizia ganicada konstituciis im nawilma, romelic 
saxelmwifo xelisuflebis umaRlesi organoebis sistemas, maT Soris urTierTobas, 
anu saxelmwifos marTva-gamgeobis formas, Seexo. Sedegad konstituciis pirvandeli 
teqstiT dadgenili saprezidento respublikis nacvlad, SemoRebul iqna mmarTv-

30 konstituciis pirvandeli teqstis 109 muxlidan axleburad aris Camoyalibebuli naxevarze meti.
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elobis forma, romlis konceptualuri safuZveli, cvlilebaTa avtorTa mtkicebiT, 
aris naxevrad saprezidento respublikis modeli.

miuxedavad TvalSi sacemi mniSvnelovani warmatebebisa31, vardebis revoluciis 
Semdgomi xelisufleba xSirad xdeboda kritikis Tu aqtiuri protestis obieqti. 
ukmayofilebas iwvevda daubalansebuli, sxva ganStoebaTa dasustebis xarjze kv-
lav erT politikur figuraze – prezidentze morgebuli konstituciuri sistema32, 
mmarTvelobis meTodebi da sazogadoebasTan xelisuflebis komunikaciis stili.

6. dakvirvebis Sedegebi

1. im movlenaTa Tundac zedapiruli dakvirveba, romlebic ganapirobeben konsti-
tuciuri dokumentebis gaCenas, gvaZlevs saSualebas davaskvnaT, rom maTi gaCena 
qveynis istoriis gadamwyvet periodebs ukavSirdebian.

1921 wlis konstitucia gaCnda rogorc saqarTvelos pirveli respublikis dam-
fuZnebeli aqti, romelsac unda ganemtkicebina mopovebuli damoukidebloba da 
Seeqmna qmedunariani saxelmwifo meqanizmi; 1990-1995 wlis konstituciuri da 
kvazikonstituciuri kanonmdebloba gaCnda rogorc damoukideblobis aRdgenisa da 
Semdgomi ganmtkicebis uzrunvelmyofi samarTlebrivi meqanizmi; 1995 wlis konsti-
tuciis Seqmna nakarnaxevi iyo areul-dareuli sazogadoebrivi cxovrebis stabili-
zaciisa da msoflio TanamegobrobaSi demokratiuli imijis mopovebis surviliT; 
2004 da momdevno ramdenime wlis konstituciuri reforma iyo `vardebis revolu-
ciis~ Sedegi da determinirebuli, Zireuli reformebis Casatareblad, Zlieri, er-
Tiani, Tundac daubalansebuli saxelmwifo meqanizmis Seqmnis surviliT.

2. saqarTvelos yvela konstitucia da konstituciuri mniSvnelobis aqti, lapara-
kobs ra

demokratiis saxeliT, did yuradRebas uTmobs adamianis uflebebis Tematikas.

31 Sedegiani brZola korufciul sistemasTan, sazogadoebrivi wesrigisa da usafrTxoebis uzrunvelyofa, gana-
Tlebis sistemis evropulze gadayvana, satransporto infrastruqturis, mosaxleobis eleqtroenergiiT moma-
ragebis problemaTa mokle droSi gadawyveta, saxelmwifo momsaxurebis Tanamedrove donis damyareba, qveynis 
sagare opolitikuri imijis gaumjobeseba da sxva.
32 miesalmeboda ra 2004 wlis 6 Tebervlis konstituciuri cvlilebebis mizans – saqarTvelos daaxloebas 
evropul konstituciur kanonmdeblobasa da praqtikasTan – veneciis komisias arsebiTi SeniSvnebi gaaCnda 
warmodgenili konstituciuri kanonproeqtis 10 muxlze (sul 24 muxlia) da mizanSewonilad miiCnevda `sa-
konstitucio cvlilebebis miRebamde (veneciis komisiis daskvna saqarTvelos xelisuflebas gadaegzavna 2004 
wlis 6 Tebervals – a.d.) maT srulyofasa da cvlileba-damatebebis irgvliv Semdgomi arsebiTi diskusiis 
gamarTvas~ –veneciis komisiis daskvna N 281/2004-is araoficialuri qarTuli Targmani.
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uflebaTa nusxis, maTi klasificirebisa da SesaZlo SezRudvebis samarTlebrivi 
meqanizmebis komponentebSi aris rogorc aSkara erTgvarovani konceftualuri mid-
gomebi, agreTve principuli gansxvavebani.

uflebaTa didi nusxiT gamoirCeva 1921 da 1978 wlis konstituciebi, naklebi 
CamonaTvalia 1995 wlis konstituciaSi, ufro naklebi, 1918 wlis damoukideblobis 
aqtSi da 1991 wlis damoukideblobis aRdgenis aqtSi, saerTod ar aris uflebebis 
regulaciebi `saxelmwifo xelisuflebis Sesaxeb~ kanonSi.

konstituciuri samarTlis aq dasaxelebul arc erT wyaroSi ar aris klasikuri 
ZiriTadi uflebebis (rogorc xelisuflebis SemzRudavi uflebebis) calke arse-
buli struqturuli nawili.

unda vivaraudoT, rom 1921 wlis konstituciaSi adamianis uflebebis eqvs cal-
calke arsebul TavebSi gafantva33 mxolod konstituciis arsebiTad omianobis piro-
bebSi miRebiT aris ganpirobebuli, vinaidan amgvar ganlagebaSi veranairi koncef-
tualuri logika Cven ver davinaxeT.

miuxedavad imisa, rom 1995 wlis konstituciis meore Tavis saTaurSi gamoyenebuli a 
sityvaTa wyoba `ZiriTadi uflebani~, arc am nawarmoebSi vxvdebiT klasikuri Ziri-
Tadi uflebebis gancalkevebul nawils. aq, iseve rogorc 1978 wlis (1991 wlis re-
daqciiT) konstituciaSi ufleba-Tavisuflebebis klasificireba da teqstSi dalageb a 
ganxorcielebulia sqemiT ̀ piradi uflebebi da Tavisuflebebi, politikuri uflebe-
bi da Tavisuflebebi, social-ekonomiuri uflebebi da Tavisuflebebi, movaleobebi~.

rac Seexeba uflebaTa SezRudvas, aq gamorCeulia 1995 wlis konstitucia, romlis 
etalonad SeiZleba CaiTvalos evropis 1950 wlis konvencia adamianis uflebebisa 
da ZiriTadi Tavisuflebebis dacvis Sesaxeb, romelic sxvadasxva safuZvliT daS-
vebulad miiCnevs TiTqmis yvela uflebis SezRudvas. dRes moqmedi konstituciis 
meore Tavis 35 muxlidan aTSi daSvebuli an garantirebulia ufleba-Tavisufleba-
Ta sakanonmdeblo organos mier SesaZlo SezRudva Semdegi safuZvliT:

– gadaudebeli aucilebloba,
– aucilebeli sazogadoebrivi saWiroeba,
– demokratiuli sazogadoebis arsebobisaTvis aucilebeli saxelmwifo uSiSroe-

bis an sazogadoebrivi wesrigis uzrunvelyofa,
– janmrTelobis dacva,
– danaSaulis Tavidan acileba,
– marTlmsajulebis ganxorcieleba,
– teritoriuli mTlianobisa da sazogadoebrivi usafrTxoebis uzrunvelyofa,

33 Tavi meore.moqalaqeoba, Tavi mesame. moqalaqis uflebani, Tavi meTormete. swavla-ganaTleba da skola, Tavi 
mecamete. social-ekonomikuri uflebani, Tavi meToTxmete. erovnul umciresobaTa uflebani, Tavi meTxuT-
mete. saxelmwifo moxeleni.
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– sxvaTa uflebebisa da Rirsebis dacva,
– konfidencialurad aRiarebuli informaciis gamJRvanebis Tavidan acileba,
– sasamarTlos damoukideblobisa da marTlmsajulebis uzrunvelyofa.

3. Sesabamisad im mosazrebisa, rom konstitucia saxelmwifoebrivi organizaciis 
ma re gulirebeli normebis erToblioba unda iyos, am statiis Sesaval nawilS i 
da sa xul mizanTan (saqarTvelos konstituciur istoriaSi kanonzomierebis, ten-
den ciebis Zieba) daaxloebisaTvis mniSvnelovnad migvaCnia saqarTvelos konstitu-
ciuri samarTlis wyaroebSi am sakiTxisadmi midgomebisa da gadawyveti s garkveva.

saxelmwifos teritoriuli organizacia. erTmnivnelovnad SegviZlia ganvacxadoT, 
rom arc 1918 wlis damoukideblobis aqtSi, arc 1991 wlis damoukideblobis aRd-
genis aqtSi, arc `saxelmwifo xelisuflebis Sesaxeb~ kanonSi saxelmwifos terito-
riuli organizaciis sakiTxi saerTod ar aris regulirebis sagani. dakvirvebisaTvis 
gvrCeba 1921 wlis, 1978 wlisa da 1995 wlis konstituciebi.

vinaidan 1921 wlis konstituciaSi ar aris calke Tavi saxelmwifo-teritoriuli 
mowyobis Sesaxeb, dakvirvebis sagani unda iyos pirveli muxlis is Canaweri, romlis 
mixedviT, `saqarTvelo aris . . . ganuyofeli saxelmwifo~ da ori muxlisagan Sed-
genili meTerTmete Tavi `avtonomiuri mmarTveloba~34. am regulaciebis mixedviT, 
miuxedavad saxelmwifo struqturaSi ramodenime avtonomiis arsebobisa, saqarT-
velo unda daxasiaTdes rogorc centralizebuli unitaruli saxelmwifo.

saxelmwifos struqturis daTvalierebisas 1921 wlis konstituciis teqstSi Sei-
Zleba davinaxoT mxolod `central~ organoebi da saqarTvelos ganuyofeli nawile-
bi – afxazeTi (soxumis olqi), samuslimano saqarTvelo (baTomis mxare) da zaqaTala 
(zaqaTalis olqi). danarCeni, anu qveda, pirveli donis teritoriuli erTeulebi 
konstituciaSi moxseniebuli ar aris, da rogorc am konstituciis damfuZneblebi-
saTvis aris Cveuli (ZiriTadi regulireba ara konstituciis, aramed kanonis doneze 
unda gadawydes)35 mimdinare kanonmdeblobiT unda ganisazRvros. aranakleb yurad-
saRebia is, rom TiTqmis araferi ar aris naTqvami saxelmwifo xelisuflebis cen-
tridan qvemoT uflebamosilebaTa gadanawilebis Sesaxeb.

Tu saqarTvelos konstituciur istoriaSi aSkaraa teritoriuli mowyobis erT-
gvarovneba, SeuZlebelia igive iTqvas saxelmwifo organizaciis meore komponentis 
mmarTvelobis (marTva – gamgeobis) formis Sesaxeb.

34 albaT 1921 wlis konstituciis im Canawerze dayrdnobiT romlis mixedviT `adgilobrivi TviTmmarTveloba 
aris amave dros organo adgilobrivi mmarTvelobisa~ (muxli 98) da `adgilobrivi TviTmmarTveloba marTva-
gamgeobis saqmeSi emorCileba mTavrobis centralur organoebs~ (muxli 104) giorgi papuaSvili adgilobriv 
TviTmmarTvelobas Tavis statiaSi teritoriuli mowyobis nawilSi ganixilavs – ix. giorgi papuaSvili. saqa-
rTvelos demokratiuli respublikis 1921 wlis konstitucia 21-e saukunis gadasaxedidan - wignSi `saqarT-
velos demokratiuli respublikis 1921 wlis 21 Tebervlis konstitucia~, baTumi, 2009, gv. 17-19.
35 1921 wlis konstituciaSi TiTqmis yoveli meoTxe muxli da masSi dadgenili norma blanketuria, moiTxovs 
kanonmdeblobis wesiT dakonkretebas.
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saqarTvelos pirveli respublika iwyebda cxovrebas originaluri saparlamento 
respublikis formiT, romelic ar iziarebda xelisuflebis danawilebis tradiciul 
danawilebas da centralur organoTa sistemis konstruqciaSi eyrdnoboda parla-
mentis pirveladobis princips.

socialistur xanaSi saqarTvelos saxelmwifos marTva-gamgeobis formas gansaz-
Rvraven rogorc respublikur mmarTvelobas, romlis safuZvels Seadgenda sabWoe-
bis, rogorc politikuri sistemis safuZvlis srulZalauflebianoba. am sistemaSi 
kategoriulad miuRebelia xelisiflebis danawileba misi gancalkeveba-gawonas-
woreba-TanamSromlobis komponentebi.

1991-1995 wlebis marTva – gamgeoba SeiZleba daxasiTdes rogorc arademokratiu-
li (samxedro sabWo, saxelmwifo sabWo) da rogorc kvazidemokratiuli (`saxelmwifo 
xelisuflebis Sesaxeb~ kanoniT gaTvaliswinebuli).

mmarTvelobis stabiluri demokratiuli formebi mohyva 1995 wlis konstituciis 
miRebas. 2004 wlamde saxelmwifos umaRlesi organoebis sistema organizebuli iyo 
aSS-is saprezidento respublikas mimsgavsebuli formiT. 2004 wlis 6 Tebervlis 
konstituciuri kanonis amoqmedebis Semdeg dRemde (2010 wlis 1 ivnisi) saqarTvelos 
saxelmwifo mmarTvelobis formas naxevrad saprezidentos, franguls uwodebe n. 

aseTi iyo saqarTvelos axali da uaxlesi istoriis is konstituciuri mniSvnelo-
bis qronikebi, romelTa erToblioba qmnida da amJamad qmnis qveynis konstituciur 
saxes. bolodroindeli konstituciuri movlenebis kvalobaze sazogadoebaSi gaCnda 
konstituciuri reformis ganxorcielebis saWiroebis, zogierTTa mosazrebiT ki 
garduvalobis moTxovna. xelisuflebis mxridan am situaciaSi swor, adekvatur nabi-
jad unda CaiTvalos reformis momzadebisaTvis saxelmwifo sakonstitucio komi-
siis Seqmna, romelic am statiis momzadebis drosac muSaobs. 

7. mosazrebani konstituciuri reformis principebis, farglebis, 
Sinaarsisa da ganxorcielebis meqanizmis Sesaxeb36

principebi. konstituciuri reformis warmateba uwinaresad ori ZiriTadi faq-
toriT iqneba ganpirobebuli. esenia qveyanaSi arsebuli politikuri koniunqtura 
(misi analizi scildeba am statiis farglebs) da konstituciuri reformis sworad 

36 winamdebare naSromSi dafiqsirebuli mosazrebani aris am statiis avtoris piradi xedva, romelic SeiZleba 
arc emTxveodes saqarTvelos saxelmwifo sakonstitucio komisiis pozicias da ar ukavSirdebodes Cemi, ro-
gorc am komisiis Tavmjdomaris moRvaweobas – a.d.
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gansazRvruli amosavali principebi, anu is Rirebulebebi, romlis garSemo da rom-
lebze dayrdnobiT unda ganxorcieldes konstituciuri reforma. aseT principebad 
migvaCnia:

– adamianis ZiriTad socialur faseulobad aRiareba, risTvisac uzrunvelyofili 
unda iyos saxelmwifos boWva ZiriTadi uflebebiT;

– saxalxo suvereniteti, rac uSualo da warmomadgenlobiTi demokratiis konsti-
tuciur institutebSi, ganviTarebul, ekonomikurad Zlier adgilobriv TviTm-
marTvelobaSi unda gamoixatos;

– saqarTvelos istoriuli ganviTarebis, saqarTvelos xalxTa eTnofsiqologiisa 
da Tanamedrove sinamdvilis gaTvaliswineba;

– saxelmwifo xelisuflebis gonivruli horizontaluri da vertikaluri dan-
awileba. xelisuflebis horizontaluri danawilebis Cemeuli gageba gulisx-
mobs sakanonmdeblo, aRmasrulebel da sasamarTlo ganStoebaTa erTmaneTisa-
gan organizaciulad gancalkevebas da prezidentis institutis arsebobas, am 
elementTa Soris urTierTSekavebisa da urTierTgawonasworebis SesaZleblo-
bebisa da procedurebis arsebobas, agreTve ganStoebaTa TanamSromlobasa da 
subsidiarobas.

konstituciis gadasinjvis farglebi. konstituciuri reforma albaT saqarTvelos 
konstituciisa da sakanonmdeblo masivis mniSvnelovan nawils unda Seexos. rac 
Seexeba ZiriTadi kanonis gadasinjvas, am etapze gamarTlebulia misi masStaburi 
nawilobrivi gadasinjva, rac, saboloo jamSi, mogvcems saqarTvelos 1995 wlis kon-
stituciis axal redaqcias. konstituciuri reformis am farglebis gaTvaliswinebiT, 
arsebiT gadaxedvas moiTxovs konstituciis normaTa is nawili, romelic saqarT-
velos parlaments, saqarTvelos prezidents, saqarTvelos mTavrobasa da konsti-
tuciis gadasinjvis wess exeba, Tumca ar aris gamoricxuli garkveuli cvlileba-
damatebebis ganxorcielebac sxva normebSi.

reformis ZiriTadi Sinaarsobrivi mimarTuleba
saqarTvelos parlamenti. konstituciuri statusis (umaRlesi warmomadgenlobi-

Ti sakanonmdeblo organo), funqciebis (saSinao da sagareo politikis ZiriTadi 
mimarTulebebis gansazRvra, kontroli aRmasrulebeli xelisuflebis saqmianobaze), 
organoTa formirebaSi da Tanamdebobis pirTa gamwesebaSi monawileobis xarisxis 
mixedviT, ganusazRvreli sakanonmdeblo kompetenciis, efeqturi sakontrolo ufle-
bamosilebebis, saerTaSoriso xelSekrulebaTa ratificirebis uflebamosilebiT, 
saqarTvelos parlamenti urigod ar gamoiyureba. amerikeli politologis stiven 
fiSis mier SemuSavebuli meTodikis (ixileT danarTi 1) safuZvelze, man da maTeus 
kroenigma saqarTvelos parlaments mianiWes 0,59 quliani indeqsi37, rac postsab-

37 ix.M.Steven Fish and Matthew Kroenig, The Handbook of National Legislatures: A global Survey (New York: Cambridge University 
Press, 2009. 
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Wour sivrceSi arc Tu cudi Sedegia38. miuxedavad amisa sazogadoebaSi arsebobs 
saxelmwifoebriv saqmianobaSi misi ufro maRali rolis molodini. 

am amocanis realizebis erT-erTi aqtualuri da mizanmimarTuli saSualeba iqne-
boda parlamentis arsebuli struqturis gadaxedva da orpalatiani parlamentis 
damkvidreba. garda imisa, rom mTel rig demokratiulad organizebul saxelmwifoe-
bSi miuxedavad am saxelmwifoTa mmarTvelobisa da teritoriuli mowyobis formisa 
(aSS, italia, Sveicaria, safrangeTi, iaponia, gfr) warmatebulad funqcionirebs or-
palatiani parlamentebi, am ideis sasargeblod bevri sxva argumentic moqmedebs. 
moviSveliebT ramodenime maTgans. parlamentis bikameraluri sistemis SemoReba 
saqarTveloSi:

– xels Seuwyobs parlamentis warmomadgenlobiTi xarisxis zrdas, masSi uzrunve-
lyofili iqneba sazogadoebriv intertesTa ufro rTuli, mravalferovani da 
dabalansebuli warmomadgenloba;

– xels Seuwyobs kanonmdeblobis SemuSavebisa da miRebis ufro daxvewili pro-
cesis damkvidrebas, Semcirdeba naCqarevad kanonis miRebis albaToba, palatebs 
eqnebaT SesaZlebloba, gamoasworon erTmaneTis SesaZlo Secdomebi;

– saparlamento kontroli mTavrobis saqmianobaze permanentuli iqneba, vinaid-
an prezidents mxolod erTi (qveda, savaraudod respublikis sabWos) palatis 
daTxovnis ufleba eqneba;

– parlamentis orpalatianoba garkveulwilad Seamcirebs partiebis zedmet, ko-
niunkturul gavlenas parlamentis saqmianobaze, rac, Tundac imaSi SeiZleba 
gamovlindes, rom mTavrobis formireba an Tanamdebobis pirTa gamweseba ar 
ganxorcieldes mxolod partiul safuZvelze;

– momdevno mowvevis parlamentSi deputatTa (respublikis sabWos wevrebi) da 
senatorTa (zeda palatis wevrebi) raodenoba (sasurvelia isev 150-is odeno-
biT) ganisazRvreba arsebuli teritoriuli erTeulebis statusisa (afxazeTis, 
aWarisa da samxreT oseTis yofili avtonomiuri olqis gansakuTrebuli statu-
sis gaTvaliswinebiT) an/da mosaxleobis (amomrCevelTa) ricxovnobis mixedviT;

– da kidev erTi, senatorTa rotaciis principiT Canacvlebis gaTvaliswinebiT, 
orpalatian parlaments zogjer socialuri daZabulobis moxsnis `orTqlis ga-
moSvebis~ saSualebadac miiCneven.

Cveni azriT, palatebi erTmaneTisagan gansxvavebuli unda iyvnen wevrTa raodeno-
biT (100 respublikis sabWo da 50 senati), formirebis wesiT (deputatebi airCevian 
partiuli siebis mixedviT proporciuli sistemis safuZvelze, senatorebi – erTi 
nawili sayovelTao, pirdapiri maJoritaruli sistemis safuZvelze, adgilobrivi 

38 SedarebisaTvis – litvisa da latviis parlamentTa formalur-iuridiuli uflebamosilebis indeqsi iyo 
0,78, estoneTisa da moldovas 0,75, ukrainis 0,59, somxeTis 0,56, ruseTis federaciisa da azerbaijanis 0,44, 
tajikeTis 0,31, uzbekeTis 0,28, belorusis 0,25, xolo TurqmeneTis saxalxo sabWos Zalauflebis indeqsi iyo 
0,06. monacemebi aRebulia zemoT miTiTebuli amerikeli avtorebis naSromis mixedviT, romelic qarTul sa-
mecniero sivrceSi sadisertacio naSromiT Semoitana malxaz nakaSiZem
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binadrobis cenzis moqmedebis pirobebSi, meore nawili gansakuTrebuli statusis 
mqone subieqtebis warmomadgenlobiTi organoebis mier. 3 senators daniSnavs saqa-
rTvelos prezidenti maTi gansakuTrebuli damsaxurebis gaTvaliswinebiT sazoga-
doebrivi cxovrebis sxvadasxva sferoebSi, saqarTvelos yofili prezidentebi, rom-
lebmac daasrules Tavisi konstituciuri vada avtomaturad gaxdebian senatorebi), 
uflebamosilebaTa vadiT (deputatebi airCevian oTxi wlis vadiT, senatorebi 6 
wlis vadiT, yovel sam weliwadSi erTxel gadairCeva senatorTa naxevari), kompe-
tenciiT (palatebi principul sakiTxebSi Tanasworuflebiani unda iyvnen, amasTan, 
yovel maTgans specialuri uflebamosilebebic unda gaaCndes).

parlamentis rolis zrdas xels Seuwyobda agreTve mudmivmoqmedi komitetebi-
saTvis sagamoZiebo funqciis elementebis mikuTvneba, mosamarTleTa gamwesebaSi da 
Tanamdebobidan gadayenebaSi monawileoba da, rac yvelaze mniSvnelovania – arsebi-
Tad unda Seicvalos urTierToba mTavrobasTan, mTavroba angariSvaldebuli unda 
iyos parlamentis winaSe, iqmnebodes parlamentis mier, parlamentis umravlesobis 
safuZvelze.

saqarTvelos prezidenti. iseve rogorc iyo saqarTvelos 1921 wlis, saqarTvelos 
respublikis 1978 wlis (1991 wlis redaqciiT), saqarTvelos 1995 wlis konstituci-
ebis SemuSavebisas da miRebisas, mimdinare konstituciur reformaSi erT-erTi yve-
laze mniSvnelovani da rTuli iqneba saxelmwifos pirveli piris, saxelmwifos 
umaRlesi Tanamdebobis piris sakiTxi. unda iyos Tu ara saerTod prezidentis an 
monarqis instituti? rogori unda iyos misi konstituciuri statusi da funqciebi? 
ra uflebamosilebebiTa da pasuxismgeblobiT ganisazRvreba misi adgili saxelisu-
flebo struqturaSi – ai is ZiriTadi sakiTxebi, romelic uTuod wamoiWreba kon-
stituciis am nawilis SesaZlo gadasinjvis procesSi. warmovaCen am sakiTxTa Cemeul 
xedvas.

skeptikurad vafaseb`uTavo~ saxelmwifos ideis mosazrebas. am moTxovnas, Cveu-
lebriv, ori argumenti udevs safuZvlad. pirvelia imis SiSi (gansakuTrebiT pre-
zidentis institutTan dakavSirebiT), rom, TavisTavad, saxelmwifos meTauris in-
stitutis arsebobasac ki garduvalad mohyveba avtoritaruli mmarTveloba. meore 
mosazreba 1921 wlis saqarTvelos konstituciiT gaTvaliswinebul saxelisuflebo 
sistemas eyrdnoba, romelic sanimuSod miaCniaT. am bolo mosazrebis sawinaaRmde-
god, vfiqrob, imis Tqmac iqneboda sakmarisi, rom msoflioSi ar moiZebneba met-
naklebad ganviTarebuli saxelmwifo, sadac umaRlesi Tanamdebobis piris insti-
tuti raime saxiT ar arsebobdes. Tu Cven viqnebiT pirvelni, vinc am eqsperiments 
Caatarebs, SeiZleba didi albaTobiT vivaraudoT misi warumatebloba. Tanamedrove 
saxelmwifos uamravi funqciis pirobebSi premier-ministri, romelsac 1921 wlis 
konstituciis mixedviT saxelmwifos meTauris magivroba unda gaewia, erTdroulad 
warmomadgenlobas, mmarTvelobas, mTavrobis organizaciul xelmZRvanelobas, Sro-
matevad sagareo-politikur saqmianobas warmatebiT albaT ver ganaxorcielebda. 
1921 wlis erTgvari romantikuli konstituciis zogadi da saxeldobr misi cen-
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traluri organoebis sistemis Sefaseba mxolod doqtrinis donezea SesaZlebeli, 
vinaidan ar arsebobs mis safuZvelze ganxorcielebuli saxelmwifoebrivi praqtika. 
metad sayuradRebo, magram arcTu damajerebelia, TavisTavad, saxelmwifoSi pirve-
li piris avtoritarizmisaken swrafvis SesaZlebloba. es SiSi gaqarwylebuli unda 
iyos saxelmwifo organoTa dabalansebuli sistemis SeqmniT, samoqalaqo sazogadoe-
bis aqtivobiT, mosaxleobis samarTlebrivi da politikuri kulturis donis zrdiT. 

calke saintereso msjelobis sagania monarqiis aRdgenis sakiTxi. saJurnalo sta-
tis farglebSi SegviZlia mxolod imis Tqma, rom mmarTvelobis am formis arseboba 
warmatebuli mxolod garkveuli pirobebis arsebobisas aris mosalodneli. bolo 
ramodenime saukunis ganmavlobaSi qarTvel xalxs sakuTari monarqiis pirobebSi 
ar ucxovria, Seicvala sazogadoebis socialuri da politikuri struqtura, Ta-
visi kvali datova socialisturma ideologiam. yovelive amis da zogierTi sxva 
mosazrebis gaTvaliswinebiT39 miuxedavad am ideis didi mimzidvelobisa mimdinare 
konstituciuri reformis farglebSi da sazogadoebaSi monarqiis aRdgenis sakiTxs 
warmatebis perspeqtiva ar eqneba. 

pirveli piris problema unda gadawydes misi arsebobis sasargeblod, magram ro-
gori unda iyos misi konstituciuri statusi, anu misi konstituciuri rolisa da 
adgilis ganmsazRvreli ZiriTadi faqtori?

saqarTvelos konstituciuri istoriis, qveynis dRevandeli da axlo momavlis 
Sidapolitikuri da geopolitikuri mdgomareoba moiTxoven maRali legitimaci-
is prezidentis institutis arsebobas. Sesabamisad, misi konstituciuri statusi 
unda Semdegi formuliT ganisazRvros: saqarTvelos prezidenti aris saxelmwifos 
meTauri da qveynis umaRlesi warmomadgeneli sagareo urTierTobebSi. mmarTvelo-
bis TiTqmis yvela formisaTvis damaxasiaTebeli es statusi, TavisTavad, sxva kon-
stituciuri regulaciebis miRma, parlamentSi politikur ZalTa konfiguraciisagan 
mowyvetiT, samoqalaqo sazogadoebis ganviTarebis donis gauTvaliswineblad, ara-
nairad ar warmoadgens realur safuZvels arademokratiuli reJimis garduvalo-
bisaTvis, xolo misi saWiroeba, gansakuTrebiT sagareo urTierTobebSi, maRali le-
gitimaciis erTpirovnuli warmomadgenlobis upiratesobiT ganisazRvreba.

prezidentis maRali statusi uzrunvelyofili unda iyos am institutis maRali 
xarisxis legitimaciis procesiT, anu prezidenti unda airCes sayovelTao, Tanas-
wori, Tavisufali, pirdapiri saarCevno uflebis safuZvelze faruli kenWisyriT.

prezidentis funqciebi da uflebamosilebebi misi statusidan da xalxis mier arCe-
vis wesidan gamomdinareoben. dabejiTebiT viTxov, Cvennairi mmarTvelobis sistemis-

39 1921 wlis konstitucia, romlis ZiriTad principebs eyrdnobodnen saqarTvelos moqalaqeni 1995 wlis kon-
stituciis miRebisas, demokratiul respublikas acxadebs`mudmiv da ucvlel~ formad (muxli 1), agreTve ad-
gens (muxli148), rom `saqarTvelos demokratiuli respublikis marTva-gamgeobis formis gauqmeba ar SeiZleba 
gaxdes konstituciis gadasinjvis winadadebis sagnad~.
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aTvis aucilebeli prezident–arbitris funqciaze yuradRebis gamaxvilebas. odnavi 
koreqtiviT unda SenarCundes moqmedi konstituciis es norma, romelic sxva kon-
stituciebisagan gansxvavebul, Cemi azriT, ukeTes formulas Seicavs amis Taobaze.

skeptikurad var ganwyobili moqmed konstituciaSi arsebul prezidentis im fun-
qciis mimarT, romlis Tanaxmad igi ` . . . warmarTavs da axorcielebs saxelmwifos 
saSinao da sagareo politikas~. jer erTi, prezidenti, rogorc saqarTvelos umaR-
lesi warmomadgeneli sagareo urTierTobebSi isedac warmarTavs da garkveulwilad 
axorcielebs kidec sagareo politikas, garda amisa, politika ar unda warmarTos 
da metadre ganaxorcielos organom an Tanamdebobis pirma, romelic aranair poli-
tikur pasuxismgeblobas ar agebs am saqmianobaze. aranakleb mniSvnelovania (gansa-
kuTrebiT saSinao politikis sferoSi) azri imis Taobaze, rom arasasurvelia (misi 
naklebad Sedegianobis gamo) erTma pirma warmatebulad warmarTos da axorcielos 
sagareo da saSinao politika. da kidev, Znelad warmosadgenia, erTdroulad iyo 
obieqturi arbitri da aRmasrulebeli xelisuflebis realuri xelmZRvaneli.

vvaraudobT, rom saqarTvelos prezidentis garkveuli manZiliT distancireba 
aRmasrulebeli xelisuflebisagan aranairad ar daakninebs mis maRal daniSnulebas 
da, imavdroulad, xels Seuwyobs metad (vidre es dRes aris) dabalansebuli saxelm-
wifoebrivi sistemis Seqmnas.

Tqmulidan gamomdinare, saqarTvelos konstituciis 69-e muxli unda Camoyalib-
des Semdegi redaqciiT:

`muxli 69

1. saqarTvelos prezidenti aris saqarTvelos saxelmwifos meTauri, qveynis er-
Tianobisa da erovnuli damoukideblobis garanti, samxedro Zalebis umaRlesi 
mTavarsardali da qveynis umaRlesi warmomadgeneli sagareo urTierTobebSi.

2. saqarTvelos prezidenti Tavisi arbitraJiT uzrunvelyofs saxelmwifo or-
ganoTa saqmianobas konstituciis Sesabamisad~.

prezidentis statusisa da (gansakuTrebiT) arbitris funqciidan gamomdinare ga-
dasinjvas moiTxovs prezidentis Tanamdebobrivi SeuTavseblobis norma. Cveni qvey-
nis istoriuli gakveTilebis, sxva qveynebis (litva, TurqeTi, safrangeTi, ) kanon-
mdeblobaTa gaTvaliswinebiT, prezidentad arCeulma pirma unda SeaCeros Tavisi 
saqmianoba (Tu aseTiT iyo dakavebuli) moqalaqeTa politikur gaerTianebaSi mom-
devno saprezidento arCevnebamde. 

konstituciis axali redaqciisaTvis prezidentis institutis modelirebisas yur-
adRebiT unda iyos Seswavlili prezidentis formalur-iuridiuli rolis dadgenis 
sxvadasxva meTodika. maTgan mimzidvelad gveCveneba Sugartisa da keris meTodi (ixi-
leT danarTi 2). dRes arsebuli konstituciuri regulaciebis safuZvelze, am meTo-
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dikis mixedviT, samxreT kavkasiis qveynebis prezidentebis indeqsi Semdegnairad 
gamoiyureba: azerbaijanis respublikis prezidenti – 30, saqarTvelos prezidenti 
-27, somxeTis respublikis prezidenti –1540. 

dRes moqmedi konstituciis Tanaxmad, saqarTvelos prezidenti ratomRac aRWur-
vilia konstituciuri kontrolisa da administraciuli kontrolis ganxorcielebis 
uflebamosilebiT41 .

saxelmwifos meTaurisa Tu arbitris statusidan gamomdinare. mas unda hqondes 
(da aqvs kidevac) sakonstitucio sasamarTlosadmi (aqtis konstituciurobis dasad-
genad) an saerTo iurisdiqciis sasamarTlosadmi (aqtis kanonTan Sesabamisobis dasa-
dgenaT) mimarTvis saSualeba, amrigad konstituciis 73-e muxlis zemoTxsenebuli 
punqti axleburad unda Camoyalibdes an saerTod gauqmdes.

axleburad gaazrebas moiTxovs prezidentis monawileoba mTavrobis formirebis 
procesSi42, gamoiricxos misi diskreciuli ufleba, erTpirovnulad gadaayenos mTav-
roba an romelime misi wevri. 

sakuTari iniciativiT prezidents ar unda hqondes mTavrobis sxdomebis mowvevis 
ufleba. Sesabamisad, dakonkretebas moiTxovs moqmed konstituciaSi arsebuli for-
mula43. vfiqrobT prezidenti uflebamosili unda iyos, miiRos monawileoba mTav-
robis im sxdomebSi, romlebSic ganixileba parlamentSi Sesatani biujetis proeqti, 
sagangebo an saomari mdgomareobis dros misaRebi dekretebis ganxilva, mTavrobis 
mier inicirebuli parlamentisaTvis ndobis an undoblobis gamocxadebis sakiTxi, 
referendumis daniSvnis,Sewyalebis sakiTxebi. 

saqarTvelos mTavroba. Cemi azriT, mxolod saqarTvelos mTavroba, samTavrobo 
dawesebulebebi da adgilobrivi mmarTvelobis saxelmwifo organoebi unda Sead-
gendnen saqarTvelos saxelmwifos aRmasrulebel ganStoebas, xolo am ganStoebis 
umaRlesi organo unda iyos saqarTvelos mTavroba. Sesabamisad, unda ganisazRvros 
misi funqciebi da uflebamosilebebi, igi unda warmarTavdes da axorcielebdes 
qveynis saSinao da sagareo politikas, konstituciisa da sakanonmdeblo aqtebis 
safuZvelze axorcielebdes aRmasrulebel da ganmkargulebel funqciebs. garda 
am arsebiTi cvlilebisa, sasurvelia, sakanonmdeblo aqtebis doneze (konstitucia 
organul kanonSi amomwuravad dafiqsirdes mTavrobis kompetencia. dRevandeli 

40 indeqsi dadgenilia malxaz nakaSiZis sadoqtoro naSromSi gamoyenebul Semdeg publikaciaze dayrdnobiT: 
`Shugart M.S. and Carey J.M. Prezidents and Assemblies. Constitutional Design and Electoral Dinamics.-Cambridge University Press, 1992.
41 saqarTvelos konstituciis 73-e muxlis me-3 punqti: `3. saqarTvelos prezidenti uflebamosilia SeaCeros 
an gaauqmos mTavrobisa da aRmasrulebeli xelisuflebis dawesebulebaTa aqtebi, Tu isini ewinaaRmdegebian 
saqarTvelos konstitucias, saerTaSoriso xelSekrulebebsa da SeTanxmebebs, kanonebsa da prezidentis nor-
matiul aqtebs~.
42 amis Sesaxeb ufro dawvrilebiT Semdgom teqstSi.
43 saqarTvelos konstituciis 78-e muxlis me-4 punqti: `4. saqarTvelos prezidenti uflebamosilia gansa-
kuTrebiT mniSvnelovan saxelmwifoebriv sakiTxebTan dakavSirebiT moiwvios da Tavmjdomareobdes mTavrobis 
sxdomas. sxdomaze miRebuli gadawyvetileba formdeba prezidentis aqtiT~.
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konstituciuri formula `mTavroba pasuximgebelia saqarTvelos prezidentisa da 
parlamentis winaSe~ sruliad zedmetia, mTavroba unda gaxdes saxelmwifo xelisu-
flebis damoukidebeli ganStoeba. Sesabamisad, unda gadaixedos mTavrobis xelmZ-
Rvanelis – premier-ministris adgili da roli, misi urTierTobani sxva umaRles 
saxelmwifo organoebTan.

iuridiuli faqtebi, romelTa dadgomisas unda ganxorcieldes mTavrobis formire-
ba aris saparlamento arCevnebis saboloo Sedegebis gamocxadeba da axlad arCeuli 
parlamentis pirveli sxdoma, mTavrobis gadadgoma da mTavrobis gadayeneba. rogor 
unda moxdes mTavrobis Camoyalibeba am SemTxvevaSi? 

pirveli iuridiuli faqti – saparlamento arCevnebis dasruleba. mTavrobis 
formireba xdeba Semdegi TanmimdevrobiT. prezidenti parlamentSi warmodgenili 
partiebTan konsultaciebis safuZvelze SearCevs premier-ministrobis kandidats, 
es ukanaskneli SearCevs mTavrobis sxva wevrebs da samTavrobo programasTan er-
Tad warsdgeba parlamentis winaSe ndobis misaRebad. ndobis sakiTxis gadawyvetamde 
(kenWisyramde) parlamenti uflebamosilia sarekomendacio dadgenilebiT daayenos 
mTavrobis calkeuli wevrebis acilebis sakiTxi; premier-ministri uflebamosilia, 
ar gaiziaros es rekomendacia da moiTxovos kenWisyris Catareba. parlamenti an 
gamoucxadebs mas ndobas (saparlamento stadia dasrulebulia) an ndobis gamocxade-
baze uars ityvis; prezidenti ndobis misaRebad meored warudgens parlaments mTav-
robis axal an igive Semadgenlobas; Tu parlamentma gamoucxada ndoba prezidenti 
Tavisi aqtiT niSnavs premier-ministrsa da mTavrobis sxva wevrebs. Tu parlamenti 
ndobis gamocxadebaze uars ityvis konstituciiT dadgenil vadaSi (15-20 samuSao 
dRe) sakuTari iniciativiT irCevs premier-ministrs, premier-ministri SearCevs 
mTavrobis sxva wevrebs da am Semadgenlobas Tavisi aqtiT gaaformebs prezidenti. 
mTavrobis formirebis arsebiTi faza amiT dasruldeba – prezidenti valdebuli 
iqneba premier-ministrad daniSnos parlamentis mier arCeuli piri, da am piris 
wardginebiT mTavrobis danarCeni wevrebi. Tu parlamentma dadgenil vadaSi ver 
airCia premier-ministri, amoqmeddeba prezident-arbitris uflebamosilebebi, igi 
daniSnavs premier-ministris movaleobis Semsrulebels, am ukanasknelis winadadeb-
iT mTavrobis danarCen wevrebs, daiTxovs parlaments da daniSnavs saparlamento 
arCevnebs.

meore (mTavrobis gadadgoma) da mesame (mTavrobis gadayeneba) iuridiuli faqtebi 
– procedurebi igivea, sawyis stadiaze monawileebi arian prezidenti da parlamenti.

SeiZleba iyos mTavrobis formirebis SemTxveva, rodesac prezidentis monawileo-
ba mxolod formaluria. es xdeba parlamentis mier e.w. `undoblobis konstruqciu-
li votumis~ gamoyenebis dros, romelic ucxadebs axali premier-ministris arCeviT. 
Tu es moxda, prezidenti valdebuli iqneba, daniSnos parlamentis mier arCeuli 
premier-ministri da am ukanasknelis winadadebiT mTavrobis danarCeni wevrebi.
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sasamarTlo xelisufleba. 
aq Semovifarglebi sul ramodenime winadadebiT, vinaidan sasamarTlo xelisu-

flebis sistema Zireul reformirebas ar moiTxovs, misi naklovanebebi ara insti-
tuciuri problemebiT aramed politikuri nebiTa da konkretul mosamarTleTa 
konkretuli saqmianobiT aris ganpirobebuli.

sakonstitucio sasamarTlosTan mimarTebaSi zogadad misi saqmianobis pozitiurad 
Sefasebis gverdiT, visurvebdi kvlav davubrundeT mis adgilsamyoflis sakiTxs, 
realurad gavxadoT igi arCevnebis mosamarTled (Tundac iseTad rogoricaa safr-
angeTis sakonstitucio sabWo), kidev erTxel vimsjelebdi zepiri mosmenis gareSe, 
SejibrebiTobis principis gauTvaliscineblad sakiTxTa ganxilvis Taobaze da rac 
Zalze mniSvnelovnad mimaCnia – mivceT mas uflebamosileba, daadginos saerTo sa-
samarTloSi miRebuli gadawyvetilebis konstituciuroba.

saerTo iurisdiqciis sasamarTlo sistemaSi mosamarTleTa damoukideblobis uz-
runvelyofis erT-erTi saSualeba unda iyos mosamarTleTa ganusazRvreli vadiT, 
anu uvadoT gamweseba. TavisTavad progresuli es idea Rrma gaazrebas moiTxovs, 
romlis dros unda gadawydes namdvilad uvadoa Tu ara mosamarTleTa mandati (anu 
sicocxlis bolomde iqnebian Tanamdebobaze), yvela mosamarTle erTloudad gadava 
uvado reJimSi muSaobas Tu mxolod raime saxis sagamocdo vada unda gaiaron, es 
siaxle yvela instanciis mosamarTleebs Seexeba Tu mxolod zeda instanciebs da a.S. 
dafiqrebas moiTxovs sxvadasxva instanciis mosamarTleTa gamwesebis wesi – an yvela 
mosamarTle parlamentma unda airCios prezidentis wardginebiT (amJamad mxolod 
uzenaesi sasamarTlos wevrebs irCevs), an iusticiis umaRles sabWos mieniWos es 
uflebamosileba. 

saqarTvelos konstituciaSi sul raRac oriode winadadeba eZRvneba adgilobri-
vi TviTmmarTvelobis sakiTxTa regulirebas, rac aSkarad ar Seesabameba uSualo 
demokratiis am umniSvnelovanes instituts. gansakuTrebiT arasasurvelia es mdgo-
mareoba, rac miRebulia adgilobrivi TviTmmarTvelobis evropuli qartia. konsti-
tuciis axal redaqciaSi teritoriuli mowyobis regulaciebis ararsebobis piro-
bebSi, vfiqrob, xelisuflebis decentralizaciisa da dekoncentraciis imperatiuli 
moTxovnis kvalobaze, erTgvari kompensacia iqneboda axal redaqciaSi adgilobrivi 
TviTmmarTvelobis calke Tavis arseboba. 

seriozul gansjas moiTxovs konstituciis gadasinjvis arsebuli regulaciebi. Tu 
gadasinjvis e.w. `rbili~ wesi gamarTlebuli iyo qveynis ganviTarebis im etapze, 
romelic arsebiT da dinamikur sakanonmdeblo reformebs moiTxovda, stabiluri 
ganviTarebis fazaSi myof saxelmwifoSi gadasinjva meti sifrTxiliT unda ganxor-
cieldes. amisaTvis sasurvelia gadasinjva ganxorcieldes e.w. ormagi votumis pro-
ceduris dacviT rac Semdegs gulisxmobs: konstituciis debulebaTa (muxlebis) erTi 
nawilis gadasinjva ganxorcieldes ori Tanmimdevruli mowvevis parlamentis mier, 
xolo danarCeni – or Tanmimdevrul sesiaze, romelTa Soris, sul cota, samTviani 
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intervali unda arsebobdes. garda Tqmulisa, uaryofili Sesworeba-damatebebis an 
miRebuli Sesworeba-damatebebis xelaxali ganxilva mxolod garkveuli drois Sem-
deg, magaliTad, 1 wlis Semdeg, unda iyos SesaZlebeli. am winadadebaTa realizeba, 
sxva faqtorTa moqmedebasTan erTad, xels Seuwyobda konstituciur stabilurobas. 

danarTi 1

sakanonmdeblo xelisuflebis (parlamentis) uflebamosilebis Sefasebis stiven fiSis 
(Steven Fish) mier SemuSavebuli meTodika

1. legislaturas damoukideblad, sxva subieqtis monawileobis gareSe SeuZlia 
impiCmenti mouwyos prezidents an gadaayenos premier-ministri.

2. ministrebi imavdroulad SeiZleba iyvnen parlamentis wevrebi.
3. parlaments ufleba aqvs, gamoiZaxos da mousminos aRmasrulebeli xelisuflebis 

Tanamdebobis pirebs, rogorc parlamentis sxdomaze, ise komitetebSi.
4. parlaments SeuZlia Caataros damoukidebeli gamoZieba aRmasrulebeli xe-

lisuflebis Tanamdebobis pirebis mimarT.
5. parlaments aqvs Zalovan struqturebze (SeiaraRebuli Zalebi, samarTaldam-

cavi organoebi, dazvervis samsaxuri, saidumlo policia da sxv) kontrolis 
efeqturi saSualeba.

6. parlamenti niSnavs premier-ministrs.
7. aucilebelia sakanonmdeblo organos mier TiToeuli ministris damtkiceba an 

ministrebs niSnavs TviT parlamenti.
8. qveyanaSi saerTod ar aris prezidentis Tanamdeboba an prezidents irCevs par-

lamenti.
9. parlaments SeuZlia ar daumtkicos arc erTi sakiTxi mTavrobas misi daTxovnis 

muqaris gareSe.
10. parlaments aqvs imuniteti aRmasrulebeli xelisuflebis mier daTxovnisaga n.
11. aRmasrulebeli xelisuflebis nebismieri iniciativa sakanonmdeblo sferoSi 

saWiroebs parlamentis damtkicebas, anu sustia e.w. dekretuli Zalaufleba.
12. parlamentis sakanonmdeblo iniciativebis mimarT SesaZlebelia gamoyenebul 

iqnes vetos ufleba, vetos ufleba ara aqvs aRmasrulebel xelisuflebas an 
vetos daZleva SesaZlebelia ubralo umravlesobiT.

13. parlamentis kanonebi uzenaesia da ar eqvemdebareba sasamarTlo ganxilvas.
14. parlaments aqvs sakanonmdeblo iniciativis ufleba politikis nebismier 

sferoSi.
15. biujetis xarjva parlamentis kontrols eqvemdebareba da aRmasrulebeli 

xelisufleba ar aris uflebamosili Seamciros biujeti, romelic parlamentma 
daamtkica.
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16. parlamenti Tavad ganagebs Tavisi Sida organizaciisa da Tanamdebobrivi 
uflebamosilebebis ganxorcielebisaTvis saWiro finansur saxsrebs.

17. parlamentis wevrebs gaaCniaT imuniteti dakavebisa da sisxlis samarTlebri-
vi devnisagan.

18. parlamentis yvela wevri arCeulia.
19. parlaments damoukideblad sxva subieqtis monawileobis gareSe SeuZlia 

Secvalos konstitucia.
20. omis gamocxadebisaTvis aucilebelia parlamentis Tanxmoba. 
21. aucilebelia parlamentis Tanxmoba ucxo qveynebTan xelSekrulebis dadebaz e.
22. parlaments aqvs amnistiis gamocxadebis ufleba.
23. parlaments aqvs Sewyalebis ufleba.
24. sakanonmdeblo organos aqvs sasamarTlo xelisuflebis CamoyalibebisaTvis 

daniSvnebis uaryofis ufleba an Tavad niSnavs sasamarTlo xelisuflebis wevrebs.
25. centraluri bankis Tavmjdomare iniSneba parlamentis mier.
26. parlaments ekuTvnis gadamwyveti sityva saxelmwifo televiziis marTvaSi.
27. sakanonmdeblo organo regularulad imyofeba sesiebze.
28. TiToeul parlamentars gaaCnia sakuTari samdivno.
29. TiToeul parlamentars garda samdivnos TanamSromlisa hyavs TanamSromeli 

politikis eqspertizis sferoSi.
30. parlamentis wevrebs ufleba aqvT xelaxla arCevisa yovelgvari SezRudvis 

gareSe.
31. adgilebi parlamentSi sakmaod mimzidvelia, riTac parlamentarebi didad 

interesdebian da cdiloben xelaxla iqnen arCeulni.
32. Cveulebriv, damaxasiaTebelia saTanado gamocdilebis mqone parlamentis 

wevrebis xelaxla arCeva da parlamentSi aris didi gamocdilebis mqone bevri 
parlamentari.

danarTi 2

prezidentis uflebamosilebis Sefasebis Sugartisa (M.S. Shugart) da keris (J.M/ Carey) 
meTodika (wyaro : PPrezidents and Assemblies. Constitutional Design and Eleqtoral Dynamics, Cam-
bridge University Press, 1992).

am meTodikis mixedviT, prezidentis Zalaufleba fasdeba 5 quliani sistemiT, Sesabam-
isad, rac ufro maRal qulas imsaxurebs igi sakanonmdeblo da arasakanonmdeblo sfero-
Si, miT ufro maRalia misi roli saxelmwifo struqturaSi. 

1. sakanonmdeblo uflebamosilebebi
veto mTel kanonproeqtze da misi gadalaxva
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prezidentis vetos gadalaxva parlaments ar SeuZlia – 4
prezidentis vetos gadalaxva xdeba parlamentis 2/3-ze meti xmiT – 3
veto SeiZleba gadailaxos parlamentis 3/5 xmiT – 2
veto SeiZleba gadailaxos absoluturi umravlesobiT – 1
vetos ufleba ar aris an misi gadalaxvisaTvis saWiroa ubralo umravlesoba – 0

nawilobrivi veto da misi gadalaxva
prezidentis vetos gadalaxva parlaments ar SeuZlia – 4
veto gadailaxeba parlamentis 2/3-iT – 3
veto gadailaxeba parlamentis absoluturi umravlesobiT – 2
veto gadailaxeba parlamentis ubralo umravlesobiT – 1
prezidents nawilobrivi vetos ufleba ara aqvs – 0

prezidentis mier kanonis Zalis mqone aqtis gamocema
prezidents aqvs kanonis Zalis mqone aqtis gamocemis ufleba, es ufleba ar Sei-

Zleba gauqmdes – 4
prezidents SeuZlia gamosces droSi SezRuduli kanonis Zalis mqone aqtebi – 2
prezidentis ufleba gamosces kanonis Zalis mqone aqtebi SezRudulia – 1
prezidents ara aqvs kanonis Zalis mqone aqtebis gamocemis ufleba an aqvs parla-

mentis mier am uflebis delegirebis SemTxvevaSi – 0

prezidentis uflebamosilebebi sabiujeto procesSi
biujetis proeqti mzaddeba prezidentis mier, parlaments ara aqvs masSi cvlile-

bebis Setanis ufleba – 4
parlaments SeuZlia Seamciros, magram ar SeuZlia gazardos biujetis muxlebi – 3
prezidenti adgens xarjebis zeda zRvars, romlis zeviT ar SeiZleba wavides par-

lamenti cvlilebebis Setanis dros – 2
parlaments SeuZlia gazardos xarjebi Semosavlis damatebiT muxlebze miTiTe-

biT – 1
parlamentis ufleba sabiujeto sferoSi ar aris SezRuduli – 0

prezidentis sakanonmdeblo iniciativis eqskluziuri ufleba (politikis gansaz-
Rvrul sferoebSi)

parlaments ar SeuZlia cvlilebebi Seitanos prezidentis kanonproeqtSi – 4
parlamentis ufleba, cvlilebebi Seitanos prezidentis kanonproeqtSi SezRudu-

lia – 2
parlamentis ufleba, cvlilebebi Seitanos prezidentis kanonproeqtSi SezRudu-

li ar aris – 1
prezidents ara aqvs erTpirovnuli sakanonmdeblo iniciativis ufleba – 0

prezidentis mier sakiTxebis referendumze gatana
ar aris SezRuduli – 4
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SezRudulia – 2
prezidents ara aqvs aseTi ufleba – 0

2. prezidentis arasakanonmdeblo uflebamosilebebi
kabinetis (mTavrobis) formireba
prezidenti niSnavs mTavrobas parlamentis damtkicebisa da ndobis gareSe – 4
prezidenti niSnavs mTavrobas, magram aucilebelia misi damtkiceba an parlamen-

tis ndobis miReba – 3
prezidenti niSnavs premier-ministrs, parlamentma unda daamtkicos misi kandida-

tura, premier-ministri Semdeg niSnavs mTavrobis sxva wevrebs – 1
prezidents ara aqvs ufleba, daniSnos ministrebi parlamentis rekomendaciis ga-

reSe – 0

kabinetis uflebamosilebis Sewyveta
prezidenti gadaayenebs ministrebs Tavisi surviliT – 4
prezidentis ufleba, gadaayenos mTavroba SezRudulia – 2
prezidents SeuZlia gadaayenos kabineti an ministri mxolod mas Semdeg, rac par-

lamenti daTanxmdeba gadayenebas da wamoayenebs kabinetis axal Semadgenlobas 
an ministris axal kandidaturas – 1

kabinets an ministrebs parlamentma SeiZleba gamoucxados undobloba da gadaay-
enos

kabinetis mimarT gamocxadebuli undobloba
parlaments ar SeuZlia undobloba gamoucxados mTavrobas, gadaayenos kabineti 

an ministri – 4
parlaments aqvs ufleba, undobloba gamoucxados mTavrobas, magram prezidents 

SeuZlia sapasuxod daiTxovos parlamenti – 2
moqmedebs undoblobis konstruqciuli votumi, anu parlamenti gadaayenebs mTav-

robas Tavisi kabinetis SeqmniT – 1
parlaments aqvs mTavrobisadmi undoblobis gamocxadebis SeuzRudavi ufleba – 0

parlamentis daTxovna
prezidentis ufleba, daiTxovos parlamenti ar aris SezRuduli – 4
parlamentis daTxovna SezRudulia daTxovnis raodenobiT an gansazRvruli 

drois farglebSi daTxovnis safuZvlebiT – 3
parlamentis daTxovnis Semdeg imarTeba prezidentis axali arCevnebi – 2
prezidentis mier parlamentis daTxovnis ufleba SezRudulia, mas es SeruZlia 

mxolod kabinetisaTvis undoblobis gamocxadebis sapasuxod – 1
prezidents ara aqvs parlamentis daTxovnis ufleba – 0
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konstitucionalizmi da 
sekularizmi: sazogadoebrivi saRi 
azris saWiroeba
didi madloba Cardozo Law Review-s da andraS Saios statiis xelaxla gamoqveynebaze Tanx-

mobisaTvis. namuSevari pirvelad daibeWda 2009 wels. András Sajó, Constitutionalism and Secu-
larism: The Need for Public Reason, 30 Cardozo L. Rev. 2401 (2009).

andraS Saio* 

centraluri evropis universitetis profesori, budapeSti.

Tanamedroveobisa, Tu sazogadoebrivi wesrigis, anu mowesrigebuli Tavisuflebis 
SesanarCuneblad, garkveuli doziT sekularizmis arseboba aucilebelia. konstitu-
cionalizmi mxolod maSin arsebobs, rodesac politikuri Zalebi sazogadoebisTvis 
mniSvnelovan gadawyvetilebebs sakuTar transcendental mosazrebebze ar afuZne-
ben. adamianebs sasaflaoze sazogadoebrivi jandacvis mosazrebebis gamo marxaven da 
ara imitom, rom es maT mkvdreTiT aRdgomas uwyobs xels. 

sekularizmi, rogorc instituciuri wyobileba, icavs saR azrze dafuZnebul 
saxelmwifos socialuri “(u)wesrigobisagan~, romelic religiuri doqtrinebis diq-
tatsa da mgznebare vnebebzea damyarebuli. rodesac sakonstitucio samarTali seku-
larizms amkvidrebs, is amiT saR azrze dafuZnebuli politikuri sazogadoebis ar-
sebobas xdis SesaZlebels. sekularizmi moiTxovs (cxadad metyvelebs saWiroebaze), 
rom samarTlebrivi gadawyvetilebebi sekularul sazogadoebriv, anu yvelasaTvis 
xelmisawvdom mosazrebebs unda efuZnebodes, maTi religiuri Sexedulebebis miuxe-
davad1. religiurad motivirebuli mosazrebebi unda “iTargmnos~. Targmnis Teo-

1 “adamianis azris sazogadoebrivi gamoyeneba, yovelTvis Tavisufali unda iyos da mas damoukideblad SeuZ-
lia ganaTlebis Semotana adamianebSi azris piradi miznisaTvis gamoyeneba sakmaod xSirad Zalian naklebadaa 
SezRuduli, Tumca ganaTlebis progresisadmi gadametebuli Seferxebis gareSe. azris sazogadoebrivi mizniT 
gamoyenebaSi vgulisxmob, rom es gamoyeneba mimarTulia mTeli mkiTxveli sazogadoebis misamarTiT. mizezis 
piradi miznebisaTvis gamoyenebaSi ki vgulisxmob, rodesac pirma SeiZleba is gamoiyenos konkretul sajaro 
Tanamdebobaze an samsaxurSi, romelic mas aqvs dakisrebuli.~ IMMANUEL KANT, An Answer to the Question: “What is 
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riebis umetesobisaTvis sazogadoebrivi saRi azris moTxovna dakmayofilebulia 
im SemTxvevaSi, Tuki warmodgenilia sakanonmdeblo argumentebi da miRebulia go-
nivrulad, yvelasaTvis misaReb safuZvlebze (ar igulisxmeba rwmenis gamovlena an 
wminda wignSi asaxuli Sexedulebebi, konstituciuri wyobileba ar warmoadgens rw-
menis gamovlenas). 

maTTvis, vinc Targmnis saWiroebas uaryofs, arsebobs mxolod piradi “mniSvnelo-
ba~ da yvela argumenti aris, an SeiZleba iyos Tanabari maTi xasiaTis miuxedavad. es 
ki msjelobas uazros xdis. sekularuli saRi azris gareSe privilegirebuli codna, 
magaliTad, RvTis danawesi, romelic mxolod morwmunisaTvisaa xelmisawvdomi, misa-
Rebi da potenciurad savaldebulo gaxdeba. es ki uaryofiTad imoqmedebs konsti-
tucionalizmisTvis mniSvnelovan bevr aspeqtze, gansakuTrebiT - Tanasworobaze. 
aRniSnuli uaryofiTad imoqmedebs aseve saxalxo suverenitetze im TvalsazrisiT, 
rom saxalxo suvereniteti gulisxmobs, rom sazogadoebis yvela wevrs aqvs saRad 
azrovnebis unari, romelic maT saSualebas aZlevs, monawileoba miiRon politikuri 
gadawyvetilebebis miRebis procesSi. 

swored amgvari Tanaswori monawileobis Sedegad gaxdeba saxalxo suvereniteti 
legitimuri. suvereniteti adamianebisa, romlebic saRad azrovnebis unars iyeneben, 
konstitucionalizmis arss warmoadgens da igi Tavis mxriv uSvebs sekularizms. ma-
gram konstitucionalizmsa da sekularizms Soris kavSiri kvlav gaurkveveli rCeba. 
nawilobriv pragmatuli da nawilobriv istoriuli mizezebis gamo, arsebuli Ta-
namedrove liberaluri konstituciebi arc ise naTlad gansazRvraven konstitu-
cionalizmsa da sekularizms Soris urTierTmimarTebas: faqtobrivadad, zogierTi 
konstitucia saxelmwifo eklesias da eklesiebs uflebas aZlevs SeinarCunon sajaro 
xelisuflebis garkveuli privilegiebi am qveynebis liberalur da demokratiul 
xasiaTze uaryofiTi zegavlenis moxdenis gareSe. es arcTu naTeli, araprincipuli 
pozicia uxerxulobebs iwvevs, ramdenadac mZlavri religiebis2 agresiuli moTxov-
nebisagan sakmaris dacvas ver uzrunvelyofs. meore mxriv, aRniSnulma Zalze diskri-
minaciuli xasiaTi miiRo, gansakuTrebiT evropul qveynebSi, sadac didi raodenobiT 
arian migranti, ZiriTadad, muslimani jgufebi. am jgufebis religiaze dafuZnebuli 

Enlightenment?”, POLITICAL WRITINGS 54, 55 (Hans Reiss ed., 1991) 
sazogadoebriv azrze moTxovna, kantis ufro mniSnvelovan wuxils ukavSirdeba pirad avtonomiasTan dakavSi-
rebiT. sazogadoebrivi azris gareSe piradi avtonomia ar arsebobs. “kanti miiCnevda, rom avtonomia aris una-
ri, sakuTari neba daukavSiro normatiul gagebas, romelic sazogadoebis mier azris gamoyenebis Sedegia... Se-
degad, adamianis uflebaTa religiuri an metafizikuri dasabuTeba gadaWarbebuli gamodis. am TvalsazrisiT, 
politikis sekularizacia moqalaqeTa politikuri avtonomiurobis mxolod meore mxarea~ JÜRGEN HABERMAS, 
THE POSTNATIONAL CONSTELLATION: POLITICAL ESSAYS 127 (Max Pensky ed., trans., 2001).
2 `mZlavri religia~ gulisxmobs religiebs, romlebic miiswrafvian fundamentalizmisaken da sekularul po-
litikur wyobas problemebs uqmnian. ix. Gabriel A. Almond, R. Scott Appleby & Emmanuel Sivan, STRONG RELIGION: THE RISE 
OF FUNDAMENTALISM AROUND THE WORLD (2003). aseve ix. András Sajó, Preliminaries to a Concept of Constitutional Secularism, 6 
INT’L J. CONST. L. 605, 605-29 (2008) (sakonstitucio sekularizmis ganxilva, romelic ar unda agverios aTeizmSi). 
garda amisa, sekularizmi konstitucionalizmis normatiuli cnebaa, romelic sekularizaciis socialur feno-
mens gansazRvravs winaswar, sxvagvarad rom vTqvaT, religiis, rogorc organizaciuli principis, sazogadoeb-
rivi da piradi cxovrebidan amoZirkvas. 
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praqtika mudmivi kritikis sagania da ikrZaleba sekularul RirebulebebTan maTi 
SeuTavseblobis gamo, Tumca, amavdroulad, TiTqosda sekularuli saxelmwifo sis-
tema upiratesobebs aniWebs im religiebs, romelTac istoriulad aRiarebuli, pri-
vilegirebuli adgili ukaviaT konstituciur sistemaSi. 

kvlav upasuxod rCeba kiTxva: organulad damaxasiaTebelia Tu ara konstitu-
cinalizmisaTvis sekularizmi? am kiTxvaze pasuxis gasacemad, pirvel rigSi, seku-
larizmis Semcvlel terminebs gadavavle Tvali, romlebic sekularizmebad poli-
tikur sazogadoebaSi saxelmwifos rolTan mimarTebaSi gamoiyeneba. amas mosdevs 
sekularuli koncefciebis ufro farTo damcveli funqciisa da imis mimoxilva, Tu 
rogor SeuZliaT am ZiriTad cnebebs winaaRmdegoba gauwion mZlavri religiebis ga-
mowvevebs da religiebs, romelTac sakuTari miznebisaTvis sazogadoebrivi sferos 
dapyrobis potenciali gaaCniaT. naSromis bolo nawilSi ganxilulia mosazrebebi 
imasTan dakavSirebiT, rom sekularuli praqtika uaryofili unda iqnes, raTa da-
culi iyos konstitucionalizmi. 

I. sekularizmis konstituciuri midgomebi 

am etapze Tavs iCens ori inteleqtualuri strategia. pirveli ufro mkacrad 
udgeba Zlieri sekularizmis Teorias. am midgomis mTavari arsi SemdgomSi mdgoma-
reobs: SesaZlebelia msgavsi Teoriis Camoyalibeba, an ramdenad SeiZleba mas Sedegi 
hqondes, an saWiroa ki is konstitucionalizmisaTvis? konstituciuri sekularizmis 
precedentuli Teoriis alternativad, romelic saqmeTa gadasawyvetad SeiZleba 
iqnes gamoyenebuli, SeiZleba ubralod CamovayaliboT amgvari Teoriis SesaZle-
bloba da veZeboT sekularizmis ganmsazRvreli elementebi, romlebic SeZleben, 
win aRudgnen mZlavri religiebis gavlenas, gansakuTrebiT maSin, rodesac Zlieri 
religiebi konstituciur argumentebs iyeneben, rogorebicaa troas cxenebi, raTa 
mZlavri religiis mier aRTqmuli da dawesebuli kargi cxovreba konstituciurad 
misaRebi, an Tundac savaldebulo gaxadon. Zlieri sekularizmis Teoriis SesaZle-
blobis uaryofis ararsebobis pirobebSi, meore midgomis gamoyeneba legitimuria. 
swored es aris mocemuli naSromisaTvis miRebuli strategia, romelsac mxolod 
praqtikuli ambiciebi aqvs. 

klod lefori amtkicebda, rom sekularizmi, sazogadoebriv cxovrebaSi reli-
giis ararsebobis mniSvnelobiT, ubralod suverenitetis sicarieled3 gadaqcevas 

3 CLAUDE LEFORT, Permanence du Théologico-Politique?, in ESSAIS SUR LE POLITIQUE: XIXe-XXe SIECLES 251-300 (1986) 
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niSnavs. magram amgvari sicariele niSnavs, rom aq ar arsebobs fiqsirebuli wesebi 
da struqturebi da demokratia, Tu sxva Zalebi am mudmiv procesSi sicarieles 
warmoadgens. garkveulwilad, konstitucionalisturi perspeqtividan gamomdinare, 
uaryofiTis garda, mcire miTiTeba arsebobs: sakmaod safuZvliania is, rom libera-
luri sakonstitucio samarTali eWvis TvaliT uyurebs SemTxvevebs, roca romelime 
religia miznad daisaxavs amoavsos saxalxo suverenitetis sicariele. saboloo jam-
Si, konstitucionalizmis upirvelesi movaleobaa, reagireba moaxdinos yvela for-
mis totalitarul, anu yovlismomcvel cxovrebis formebze. 

magram SesaZloa sekularizmis es negatiuri cneba mTlian suraTs ar warmog-
vidgens. Sedegad miRebuli sekularizmi negatiuria: sekularuli, konstituciona-
lizebuli sivrce Riaa saxelmwifos mxridan intervenciisaTvis. es mosazreba dRes 
sadavoa im argumentaciiT, rom religiuri mosazrebebisagan Tavisufali sivrce ar 
arsebobs. faqtobrivad, `sicarielis~ Tezisi cxare diskusiis Temaa arareligiur 
safuZvlebzec: sekularuli saxelmwifo ar aris carieli, ramdenadac is gulisxmobs 
azrovnebisa da Tanasworobis Tavisuflebis paralelur arCevans da aseve universa-
lobas, romelic SesaZleblobas iZleva, yvela adamiani nebismieri saxis privilegi-
rebis gareSe miiRos. `Tavisuflebaze, Tanaworobasa da universalizmze zrunvasTan 
erTad…... … gansjis avtonomiuroba da azrovneba sekularizmis4 gadamwyveti faseu-
lobebis Semadgeneli nawilia. 

Tavisuflebis dadebiTi Rirebulebebi saxloben cariel sivrceSi, romelic reli-
giis gamoricxvis Sedegad warmoiSva, ara aucileblad sekularizmis Sedegad, aramed 
misi mxardaWeriT. sekularizmis farTo cnebasTan miaxloebuli TurqeTis sakonsti-
tucio sasamarTlos ganmartebis dadebiTad citireba moaxdina adamianis uflebaTa 
evropulma sasamarTlom leila Sahinis saqmeSi. am SemTxvevaSic, sekularizmi aris 
SesaZlebloba, romelic gansakuTrebiT keTilganwyobilia konstitucionalizmis 
garkveuli fuZemdebluri faseulobebis mimarT: 

sekularizmi aris politikuri, socialuri da kulturuli cxovrebis samoqalaqo 
organizatori, romelic efuZneba erovnul suverenitets, demokratias, Tavisufle-
basa da mecnierebas. sekularizmi aris principi, romelic pirovnebas SesaZleblobas 
aZlevs, ganimtkicos sakuTari individualuroba azrovnebis Tavisuflebisa da im 
gansxvavebis meSveobiT, romelsac is politikur da religiur rwmenebs Soris ake-
Tebs, efeqturad warmoadginos azrovnebisa da religiis Tavisufleba. religiur 
rwmenebze dafuZnebul sazogadoebebSi, romlebic religiuri azrovnebisa da wese-
bis mixedviT moqmedeben, politikuri organizaciac religiuri xasiaTisaa. sekula-
rul reJimSi religia politikuri funqciisgan daculia. is ar aris xelisuflebis 
iaraRi, sakuTar adgilas rCeba da yvelam Tavad unda gansazRvros misi arsi...5

4 H. PENA-RUIZ, QU’EST-CE QUE LA LAÏCITE 72 (2003); ix. agreTve, G. HAARSCHER, LA LAÏCITE (2004).
5 leila Sahini TurqeTis winaaRmdeg, ganacx. π44774/98, adamianis uflebaTa evropuli sasamarTlo § 108 (2004).



134

andraS Saio

sekularizmi siRrmiseulad yovelTvis gulisxmobs politikaSi yovelive reli-
giuris aSkara uaryofas. konstituciuri wyobileba uaryofs garkveul winaaRmde-
gobriv partikularizmebs. ganvixiloT sekularizmis cneba indoeTSi6. is efuZneba 
mosazrebas, rom, Tuki religia politikaSi maorganizebeli faqtori gaxdeba, sazo-
gadoebrivi wesrigi riskis qveS aRmoCndeba. 

praqtikaSi, religiis politikurad Sesabamisi sferosagan sruli izolacia 
SeuZlebelia. sekularizmis mniSvneloba yvela qveynis saxelmwifo samarTalSi 
gansxvavebulia. unda gaviTvaliswinoT, rom sakonstitucio sekularizmis sul 
mcire ori modeli arsebobs. konstituciuri demokratiebis umravlesobaSi, Ta-
vad religiaSi nelma cvlilebam Seqmna swored sakonstitucio sekularizmis 
pirobebi, religiis Tavisufali gamoxatvis SesaZleblobis Zalze mZlavri dac-
vis sanacvlod. gasakviri ar aris, rom sekularizmis yovlismomcveli cnebisa da 
sekularizmis Sesabamisi yovlismomcveli Teoriebis nacvlad, am qveynebSi isto-
riulad memkvidreobiT miRebuli Semcvleli terminebi, rogorebicaa eklesiisa 
da saxelmwifos erTmaneTisagan gancalkeveba, saxelmwifos neitraliteti da sxva, 
gamoiyeneba. 

ra Tqma unda, zogierT qveyanaSi, sekularizmi (laïcité) saWiroebs Semcvlels. fran-
gul konstituciaSi, sekularizmi mkafiod gamokveTili principi da fuZemdebluri 
Rirebulebaa, romelic mravalwlian winaaRmdegobriv socialur konfliqts asaxavs7. 
amis msgavsad, TurqeTisa da indoeTis erTguleba sekularizmis mimarT konkretuli 
politikuri konfliqtebis Sedegia. yvela formaluri aRiareba iyo nawili mcdelo-
bisa, rom religia sazogadoebrivi cxovrebidan amoeZirkvaT da konkretuli poli-
tikuri wyobileba daemkvidrebinaT. 

kanonsa Tu konstituciaSi axlad aRmocenebuli wyobilebis Cawera religiebisa 
da eklesiebis sekularul politikur ambiciebze gamarjvebis gamocxadebas emsaxure-
boda. sekularizmis swrafi aRiareba da SemoReba iyo Sedegi cxare konfliqtisa 
sazogadoebrivi sivrcis neitralizaciis mowinaaRmdege Zalebsa da sxva socialur 
Zalebs Soris, romelTac saxelmwifo samarTali sakuTari gamarjvebis ganmtkicebis-
Tvis gamoiyenes. sekularizmis teqstis formiT gacxadeba gamiznuli iyo religiis 
sazogadoebrivi cxovrebidan radikalurad aRmosafxvrelad da konkretuli poli-
tikuri wyobilebis dasamkvidreblad. am midgomis (romelic “konstitucionalize-
buli sekularizmis~ saxeliTaa cnobili) yvelaze cnobil magaliTad safrangeTi da 
TurqeTi SeiZleba CaiTvalos. 

6 ix. mag. Brenda Cossman & Ratna Kapur, Securalism’s Last Sigh?: The Hindu Right, the Courts, and India’s Struggle for Democracy, 38 
HARV. INT’L L.J. 113 (1997). 
7 zogierT SemTxvevaSi, konstituciis teqstSi am termins ver ipoviT, magram is konstituciis nawilia sasamarT-
lo interpretaciis gamo. indoeTSi, uzenaesi sasamarTlos wyalobiT. is konstituciuri mowyobis fuZemde-
bluri da ucilobeli Semadgeneli nawili gaxda. meqsikis 1917 wlis konstituciaSi es termini ar arsebobs, 
Tumca konstituciis konkretulma instituciurma mowyobam laicidad-s Zalian konkretuli mniSvneloba mianiWa 
da man mkveTrad antiklerikaluri politikis sanqcireba moaxdina. 
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doqtrinaSi, termini SeiZleba raime mimarTulebaze mianiSnebdes, gansakuTrebiT 
iq, sadac arseboben am niSnis aRqmaSi dainteresebuli Zalebi. da mainc, sityva da 
cneba Zalian mcire miniSnebas iZleva. mravlis metyvelia is faqti, rom franguli 
konstituciis sekularuli bunebis aRiarebisTvis srulebiT sakmarisia imis gancxa-
deba, rom safrangeTi sekularuli respublikaa yovelgvari damatebiTi ganmarte-
bebis gareSe. es faqtebis konstataciaa, romelic 1946 wels arsebul konkretul 
wyobilebebs exeba; is moicavs aseve miTiTebas garkveul Tavdapirvel mdgomareo-
baze, romelic SenarCunebuli unda iqnes8. sapirispiro ritorikuli gancxadebebis 
miuxedavad, ar arsebobs gamokveTil principebze dafuZnebuli programa, romelsac 
movlenaTa ganviTarebis SemTxvevaSi daveyrdnobiT. 

sxva sistemebSi, konstituciis teqsti mxolod eklesiisa da saxelmwifos erTma-
neTisagan gancalkevebas usvams xazs, magaliTad, estoneTsa da ungreTSi, an ufro 
bundovnad, SeerTebul StatebSi. danarCen SemTxvevebSi es sakiTxi gadauwyvete-
lia. sekularizmi Cumad samxreT afrikaSic dominirebs, sadac kamaToben, rom gan-
calkeveba SesaZloa TavisTavad igulisxmebodes. magram amgvari nagulisxmevi mo-
sazrebebi xSirad uyuradRebod rCeba, rodesac saqme exeba religiis Tavisuflad 
gamoxatvaze dafuZnebul mtkicebebs.; ixileT sasamarTlos mier dawesebuli akr-
Zalva samxreT afrikaSi muhamedis karikaturebis gamoqveynebasTan dakavSirebiT9. 
kanadaSi religia sazogadoebriv cxovrebaSi da politikaSi aSkarad ar arsebobs, 
magram religiuri mosazrebebis arseboba dasaSvebia da moiTxoveba kidec plura-
lizmiT. 

konstituciis teqsti erTmniSvnelovani ar aris; iurisprudenciaSi Zlieri separa-
tistuli poziciebi SeiZleba religiis paralelurad arsebobdes, rodesac saqme yo-
veldRiuri cxovrebis mowyobas exeba. sxva SemTxvevaSi, sekularizaciis socialurma 
procesma SeiZleba warmoSvas situacia, rodesac izolirebuli konstituciuri da 
politikuri gadawyvetilebebi, romlebic socialur pirobebSia konsolidirebuli 
de facto sakonstitucio sekularizms qmnis konstituciis teqstis miuxedavad. aseTi 
situaciaa norvegiaSi, sadac miuxedavad imisa, rom saxelmwifo eklesia konstitu-
ciiTaa aRiarebuli, samarTalSi sekularuli wesrigi dominirebs. britaneTSi, sa-
jaro samarTali kvlavac moicavs elementebs, romlebic principSi SeiZleba ewinaaR-
mdegebodes sekularizms. 

ufro yuradRebiT gadamowmebis SemTxvevaSi, TviT sakonstitucio sekularizmic 
Semcvlel terminebs eyrdnoba, garda misi fuZemdeblurad uaryofiTi poziciisa, 
romelic Sedgeba religiis uaryofisagan da rasac is “politikurad~ ganixilavs. 
gaixseneT leila Sahinis saqmeSi mocemuli miTiTebebi. garda religiuri politikis 

8 faqtobrivad arsebobda garkveuli urTierTdapirispireba laïcité–s Sesaxeb 1946 wlis konstituciis Semo-
qmedTa Soris, magram laïcité–s konstitucionalizacias mxars frangi episkoposebic uWerdnen MAURICE BARBIER, 
LA LAÏCITÉ 63 (1995).
9 Jamiat-Ul-Ulama of Transvaal v. Johncom Media Investment Ltd. & Ors., [2006] Case No. 1127/06 (S. Afr.).
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uaryofisa, ZiriTadi komponentebi, pirovnuli Tavisufleba da eklesiis avtonomia 
eklesiisa da saxelmwifos erTmaneTisagan gancalkevebas emyareba. 

Semcvleli terminebi da masTan dakavSirebuli konkretuli praqtika, romelic 
sekularizmis saxeliT iyo SemoRebuli (iqamde, vidre isini pativs scemdnen reli-
giis Tavisuflebas) konstitucionalizmis normatiuli moTxovnebisaken miuTiTeben 
(rogorc “racionaluri suvereniteti~). es moTxovnebi, romlebic principebis saxe-
liT moqmedeben, marTaven Semcvlel terminebs, romlebic Tavis mxriv preceden-
tuli samarTlis Sesabamisobas uzrunvelyofen. 

gancalkeveba 

pirveli Semcvleli termini exeba saxelmwifosa da eklesiebs Soris urTierTobas. 
am TvalsazrisiT, sekularizmi eklesiisa da saxelmwifos erTgvari ganmacalkevebe-
lia, rac saxalxo suverenitets arapirdapir emsaxureba da gamoricxavs eklesiebs 
saxelmwifo Zalis ganxorcielebis procesidan. magram gancalkeveba organizaciis 
xelSi, romelsac ukve aqvs, an hqonda sulieri Zala, mxolod Zalis despoturi 
koncentraciis Tavidan acilebas ar emsaxureba. is, imavdroulad, suverenuli Zalis 
SezRudvas emsaxureba da religiis Tavisuflebas uzrunvelyofs. gancalkeveba ekle-
siebs didwilad sekularuli Zalis sferos gareT moaqcevs. es suverenuli saxalxo 
Zalis konstituciurad gansazRvrul SezRudvas uwesebs da asaxavs xelisuflebaTa 
danawilebas: sekularuli da saeklesio kontrolis gaerTianeba tiranias gautol-
deba imis miuxedavad, am erTeulebidan romels eqneba absoluturi Zala. 

sekularizmi gancalkevebis TvalsazrisiT gulisxmobs, rom arasekularulma Zale-
bma ar unda ganaxorcielon sekularuli Zala, TviT suverenitetis saxeliTac ki10. da 
piriqiT, sekularulma Zalebma ar unda ganaxorcielon saeklesio Zalaufleba (ekle-
siis avtonomiurobis, an arCaurevlobis principi). aRarafers vambobT imaze, rom seku-
larizmisaTvis aucilebelia, gancalkevebis cnobili kedeli arasodes gadailaxos. 
sekularizmi ar gamoricxavs, rom sazogadoebriv cxovrebaSi da garkveulwilad, sam-
Tavrobo saqmianobebSic religiebis adgili arsebobs. samTavrobo keTildReobisa 
da kulturuli samsaxurebis SemTxvevaSi, sadac samTavrobo Zala an SezRudva ar ga-
moiyeneba da sadac samsaxuris mizani mxolod sekularulia (im SemTxvevaSic, rodesac 

10 “eklesiebisaTvis realuri sakanonmdeblo Zalis miniWeba damkvidrebis pirobebiTaa gansazRvruli~ Larkin v. 
Grendel’s Den, Inc., 459 U.S. 116. at 127 (mosamarTle renqvistis gansxvavebuli azri). amgvari mosazrebebi erTgvar 
rols TamaSoben im kanonebis uaryofaSi, romlebic religiur mosazrebebs efuZnebian, Tumca, Tuki sakanon-
mdeblo procesebs gaviTvaliswinebT (mag., sasamarTlo sxdomebze eklesiis warmomadgenlebis miwveva), legi-
timuria da religiuri sazogadoebis da misi wevrebis sityvis Tavisuflebis gamoxatvaa. 
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is religiur movaleobas gadafaravs), SeiZleba arsebobdes adgili religiur konce-
fciebTan dakavSirebuli momsaxurebis gawevisaTvis, Tuki mowodebuli momsaxureba 
ar aris ganpirobebuli religiuri kriteriumiT, rac saxelmwifo Zalis saeklesio 
mizniT gamoyenebas gautoldeboda da religiis ganxorcielebas samTavrobo xelisu-
flebis beWeds dausvamda. momsaxurebis gawevaSi monawileoba Tanaswor safuZvlebze 
unda ganxorcieldes aradenominaciur organizaciebTan da sasuliero organizacie-
bma am SemTxvevaSi sakuTari kerZo SesaZleblobebis farglebSi unda imoqmedon11. 

ar arsebobs konstituciuri argumenti imisa, rom saxelmwifom unda daafinansos 
Zalisxmeva, romelic xels Seuwyobs im pirTa asparezze gamoCenas, romlebsac ar 
eqnebaT survili, miiRon saziaro moqalaqeoba. seqtantizmis zrdis daSveba konsti-
tuciurad arasworia iseve, rogorc saxelmwifo skolebSi iZulebiTi homogenizacia 
miiCneva piradi avtonomiis upativcemulobad. 

arsebuli praqtika gviCvenebs, rom saarCevno politikaSi eklesiis Careva da mxo-
lod religiaze dafuZnebuli politikuri moZraobebis statusi bundovania. SeerTe-
buli Statebis uzenaesi sasamarTlo miiCnevs, rom politikuri uTanxmoebis motiviT 
politikaSi religiis Careva arakonstituciuria, magram amerikul konteqstSi es 
sazRvrebi religiis Tavisufali sityvis uflebas zRudavs12. uTanxmoebasTan dakav-
Sirebuli argumenti arawinaaRmdegobrivia ukiduresad Sidasarwmuneobrivi daZa-
bulobis pirobebSi, magaliTad, rogorc indoeTSi. es sakiTxi naklebad aqtualuria 
germaniaSi, sadac sekularizebuli qristianuli partiebis tradicia arsebobs. 

rac Seexeba medlis meore mxares, kerZod ki saeklesio saqmeebSi saxelmwifos Ca-
revas, eklesiis adgils da saxelmwifos gareT religiur praqtikas, srulyofisagan 
Zalian Sors aris. eklesiis adgili ar unda gulisxmobdes sazogadoebrivi wesrigis 
zogadi mosazrebebisagan gaTavisuflebas. ufro metic, eklesiaTa dislokacis sazR-
vrebi gansxvavebulia. Tu isini ubralod kerZo sivrceSi arian moqceulni, saxelm-
wifo samarTali swrafad poulobs maT, roca gairkveva, rom igi pirad urTierTo-
bebze vrceldeba. faqtobrivad, konstituciebis horizontaluri efeqtis Sedegebis 
gasasworeblad (aSS-Si arsebuli saxelmwifo doqtrinis qmedebasTan SedarebiT) 
eklesiebTan mimarTebaSi sul ufro xSirad uSveben gamonaklisebs. eklesia “ufro 
kerZoa~, vidre sxva kerZo erTeulebi. maT sxva kerZo erTeulebTan SedarebiT an 
privilegiebi aqvT miniWebuli (rac yovelTvis religiis Tavisuflebis aucileblo-
biT ar aris gamarTlebuli), an gansakuTrebuli statusi aqvT. es yvelaferi ki gan-
calkevebisagan gadaxvevad da darRvevad SeiZleba CaiTvalos, yovel SemTxvevaSi, See-
rTebul StatebSi arsebuli praqtikis mixedviT, sadac, principSi, eklesiebs kerZo 
seqtorSi gansakuTrebuli privilegiebi ar gaaCniaT da maT iseve epyrobian, rogorc 

11 kaTolike monazvnebis adgili federalur finansur daxmarebas, romlebic saavadmyofoebis mflobelebi 
iyvnen da maT muSaobas uzrunvelyofdnen, TviT dayofis momxre aSS-mac ki dauWira mxari, radgan sekularuli 
momsaxureba yvelasaTvis iyo xelmisawvdomi. Bradfield v. Roberts, 175 U.S. 291 (1899). pacientebze religiuri simbo-
loebisa da sxva zegavlenebis potenciuri arseboba problemas ar warmoadgenda. 
12 damatebiTi winaaRmdegobebisaTvis ix. LAWRENCE TRIBE, AMERICAN CONSTITUTIONAL LAW 1279-83 (2d ed. 1988). 
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sxva arakomerciul organizaciebs, maTi sasuliero misiis miuxedavad. Tumca isic 
marTalia, rom SeerTebuli Statebi naklebad cdilobs moaxdinos kerZo urTier-
Tobebis konstitucionalizacia. eklesiis avtonomiuroba samoqalaqo uflebebis Ta-
nasworobisa da universalizmis sferoSi kvlavac seriozul anomaliad rCeba maSinac, 
roca is religiis Tavisuflebas emsaxureba. 

Zalian xSirad, eklesia saxelmwifos Tanaswor partniorad miiCneva, maSinac ki, roca 
is sakonstitucio an samTavrobo uflebamosilebis safuZvelze arsebobs. aRniSnuli 
teqnikurad imas niSnavs, rom eklesia legalurad saxelmwifos aRiarebis ZaliT ar-
sebobs. am SemTxvevaSi eklesiis ontologiuri arseboba normatiulad damoukidebel 
arsebobaze maRla dgas. sxvadasxva konkordatul reJimebSi, yovel SemTxvevaSi arao-
ficialurad, religis garkveuli gamomJRavnebis aRiarebis wyaros, maT Soris maTi, 
romlebic scildebian zogad wesebs, raTa daicvan sakraluri mosazrebebi, saerTa-
Soriso xelSekrulebebi an organizaciaTSorisi Sida SeTanxmebebi warmoadgens, anu 
isini Sesrulebulia ormxrivi TanxmobiT da ara suverenuli uflebis ganxorcie-
lebisas. amgvari Tanaswori partniorobisa da Sedegad miRebuli privilegirebuli 
mopyrobis saxalxo suverenitetTan SeTavseba rTulia. msgavsi privilegirebuli mo-
pyroba kidev ufro saeWvoa, radgan eklesiis miReba saxelmwifos Tanabar partnio-
rad Zalian xSirad imas niSnavs, rom saxelmwifo partniorad iRebs subieqts, romlis 
Seqmna da funqcionireba ar emyareba demokratiul principebs, rac yvela partnior 
saxelmwifos moeTxoveba. aRiarebisaTvis aucilebeli demokratiuli struqturebis 
moTxovnis gauTvaliswinebloba/gaTvaliswineba suverenul subieqtebzea damokide-
buli. konstituciuri saxelmwifo (arademokratiul saerTaSoriso marTlwesrigSi), 
meore saxelmwifoSi demokratiis ararsebobis motiviT mis arsebobasa da Tanabar 
pozicias eWvis qveS ar ayenebs, magram principSi, saxelmwifom sakuTar subieqtebTan 
mimarTebaSi minimaluri konstituciuri wyobileba unda daicvas, maSin mainc, rode-
sac sakuTari demokratiuli xasiaTis SesanarCuneblad aucilebelia adamianis ufle-
bebisa da demokratiis dacva. 

neitraliteti 

gancalkevebis donis miuxedavad, saxelmwifosa da eklesias Soris garkveuli 
praqtikuli urTierToba mainc iarsebebs. am urTierTobebis marTvisas warmoi-
Soba neitralitetis principis gamoyenebis saWiroeba13. neitraluri saxelmwifo 

13 ix. András Sajó, The Concepts of Neutrality and the State, in FROM LIBERAL VALUES TO DEMOCRATIC TRANSITION (Ronald Dworkin et 
al. eds., 2003); András Sajó, Government Speech in a Neutral State, in DEMOCRACY AND THE RULE OF LAW 369, 369-89 (Norman Dorsen 
& Prosser Gifford eds., 2001); András Sajó, Neutral Institutions: Implications for Government Trustworthiness in East European Democ-
racies, in BUILDING A TRUSTWORTHY STATE IN POST- SOCIALIST TRANSITION 29-51 (Janos Kornai & Susan Rose-Ackerman eds., 2004)
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ubralod uars ambobs (anda pretenzia aqvs, rom uari Tqvas), kargi cxovrebis 
Sesaxeb arsebuli konkurentuli cnebebidan romelime pozicia daiWiros. iseve, 
rogorc gancalkeveba, neitralitetic bundovania da istoriul SemTxvevebsa da 
kompromisebs moicavs. kanadis uzenaesma sasamarTlom es sakiTxi Zalian kargad 
Seajama: 

neitralitetis movaleoba xangrZlivi evoluciuri procesis dasasruls gamoCda. 
es procesi im bevri qveynis istoriis nawilia, romlebic axla dasavluri demo-
kratiis tradiciebs iziareben. kanadis istoria warmoadgens erT-erT magaliTs am 
gamocdilebisas, romelmac SesaZlebeli gaxada eklesiasa da saxelmwifos Soris ar-
sebuli kavSiris Sesusteba, Tu saerTod gaqrobac ara...

1867 wlidan moyolebuli, organizaciisa da samoqalaqo sazogadoebis safuZvle-
bis Sesaxeb axali filosofiuri, politikuri da sakanonmdeblo Teoriebis aRmoce-
nebam da maTi zegavlenis zrdam TandaTanobiT eklesiisa da saxelmwifos funqcie-
bis gamijvna gamoiwvia. am procesze zegavlena kanadis demografiulma evoluciamac 
iqonia iseve, rogorc qveynis urbanizaciam da industrializaciam. Tumca evolucias 
sazogadoebrivi debatebis arealidan religiisa da eklesiis Tema ar gamouricxavs, 
im mosazrebamde migviyvana, rom religiis praqtika da masSi nagulisxmevi arCevanis 
SesaZleblobebi ufro metad individTa pirad cxovrebasTan an maT nebayoflobiT 
asociaciebTan aris dakavSirebuli... 

am socialurma cvlilebebma erTmaneTisagan mkveTrad gamijna eklesia da saxel-
mwifo mmarTveloba da saxelmwifos neitralitetis valdebuleba daakisra... nei-
tralitetis cneba eklesias da mis wevrebs saSualebas aZlevs, mniSvnelovani roli 
iTamaSon sazogadoebriv sivrceSi, sadac sazogadoebrivi debatebi mimdinareobs, 
maSin, rodesac saxelmwifo neitraluri Suamavlis rols asrulebs sxvadasxva sarw-
munoebaTa urTierTobebSi da am sarwmunoebaTa da samoqalaqo sazogadoebas Soris 
urTierTobaSi... 

am konteqstSi, saxelmwifo aRar aris valdebuli, aqtiurad dauWiros mxari rome-
lime konkretul religias, garda im SemTxvevisa, Tu es religiis warmomadgenelTa 
religiur aRmsareblobaSi Carevis Tavidan asacilebladaa saWiro. saxelmwifom pa-
tivi unda sces sxvadasxva sarwmunoebebs, romelTa Rirebulebebi xSirad erTmaneT-
Tan martivad SesaTavsebeli ar aris14.

gansakuTrebiT maSin, roca konstituciaSi ar arsebobs miTiTeba sekularizmze, 
da/an sadac sekularizmi erovnul kulturaSi antireligiurad an aTeisturad 
aRiqmeba, neitraliteti sekularizmis (xSirad cud) Semcvlelad gamoiyeneba. ro-
gorc mosamarTle brenanma ganacxada, “SeiZleba adamiani ver iyos “neitraluri~ 
religiis sakiTxTan mimarTebaSi. magram damfuZnebeli punqti, romelic kongress 
saxelmwifo religiis Seqmnas ukrZalavs, metyvelebs imaze, rom religiis sakiTxebze 

14 Congrégation des Témoins de Jéhovah de St-Jérome-Lafontaine c. Lafontaine (Village), 2004 CSC 48; [2004] 2 S.C.R. 650, ¶ 68 (Can.).
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saxelmwifo organoebis mier neitralitetis SenarCuneba SesaZlebeli da amavdrou-
lad, savaldebuloa~15. 

neitraliteti xSirad “saxelmwifos miukerZoeblobis~ mniSvnelobiT gamoiyeneba 
da swored amiT aixsneba am cnebis mimzidveloba. yvelafris miuxedavad, miukerZoe-
bloba moralis minimalizms icavs. miukerZoebloba daculia, Tuki “wesi raime kon-
kretul interess ar emsaxureba, ar gamoxatavs raime konkretul kulturas, are-
gulirebs yvelas qcevas universalurad momgebiani an aSkarad marTebuli formiT. 
wess raime personaluri an socialuri xelwera ar gaaCnia~16. 

neitraliteti liberaluri saxelmwifos sul ufro mimzidveli Rirseba xdeba. 
saxelmwifos Caurevloba garkveul sakiTxebSi, romlebic sazogadoebas fuZemde-
blur, identurobis maformulirebel gzad yofda, socialuri mSvidobis an zavis 
garantad aRiqmeba. garkveulwilad, neitralizaciiT uzrunvelyofili socialuri 
mSvidoba medisonis konstitucionalizmis ocnebis arss warmoadgens. is cdilobda, 
epova fraqcionalizmis sapirispiro panacea, romelic Zalauflebis Stoebis gavliT 
samTavrobo neitralitets gadaecema. 

sekularul konstituciur konteqstSi, “susti miukerZoeblobis~ momxibvleloba 
garkveul wina pirobebzea damokidebuli. sazogadoebrivi Zalis neitralitetis 
sul mcire Semdegi pirobebi mainc unda moqmedebdes: 

a. saxelmwifo adgens sazogadoebrivi sferos sazRvrebs, maSin, roca 
b. religiuri saqmianobebis garkveuli sferoebi, mas Semdeg, rac gascildebian 

sazogadoebriv sferos, mkacrad iqnebian daculni saxelmwifo da sxva arasamTa-
vrobo Carevebisagan. es yvelaferi ki religiis Tavisuflebis dacvas emsaxureba. 

neitralitetis ramdenime SesaZlo forma arsebobs da zogierTi maTgani ufro 
naklebad medegia religiuri zewolis mimarT, vidre sxvebi. ramdenad Sorsmava-
li SeiZleba iyos religiis privatizacia damokidebulia imaze, Tu “ramdenad~ aris 
saxelmwifo CarTuli socialuri momsaxurebis miwodebis procesSi. rac ufro far-
Toa saxelmwifo keTildReoba, miT ufro rTulia, rom kerZos ar mieces sazogadoe-
brivis kvalifikacia. aqedan gamomdinare, neitralitetis moTxovnis sfero ufro ga-
farTovda da, imavdroulad, ufro meti sarwmunoebasTan dakavSirebuli saqmianoba 
moeqceva saxelmwifos kontrolis qveS da daeqvemdebareba sazogadoebriv sferos. 

religiuri organizaciebis mier uzrunvelyofili socialuri keTildReobis mom-
saxureba yvela moqalaqisaTvis Tanabrad unda iyos xelmisawvdomi. sxva SemTxve-
vaSi, amgvari momsaxurebis gaweva sazogadoebis seqtebad dayofas Seuwyobs xels. 
es gansakuTrebiT mniSvnelovani gafrTxilebaa im skolebis, saavadmyofoebisa da 
sxva dawesebulebebisaTvis, romlebic romelime sarwmunoebriv gaerTianebas mieku-

15 Marsh v. Chambers, 463 U.S. 783, 821 (1983) (mosamarTle brenanis gansxvavebuli azri). 
16 MICHAEL WALZER, THICK AND THIN: MORAL ARGUMENT AT HOME AND ABROAD 7 (1994).
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Tvnebian pluralizmis ganmtkicebis saxeliT. pluralizmis mtkicebiT, romelime re-
ligiur konfesiasTan dakavSirebuli skolebis arsebobis ufleba da dafinanseba 
mravalferovnebis SenarCunebas emsaxureba. magram denominacia, romelic sajaro 
skolas garkveuli momsaxurebiT uzrunvelyofs, mudmivad unda amtkicebdes, rom 
amgvarad SenarCunebuli mravalferovneba eqskluziuri ar aris, rom denominaciis 
mier mxardaWerili sajaro skola iseT saswavlo programas iyenebs, romelic misa-
Rebi iqneba religiasTan kavSiris armqone moswavleebisTvisac. 

qveynebSi, sadac miaCniaT, rom keTildReobis maRali maCveneblis mqone qveynis 
cneba gulisxmobs uflebebisa da Tavisuflebebis mxardaWeras, warmoiSveba nei-
tralitetis problema. iq, sadac socialur momsaxurebas (ganaTlebidan dawyebu-
li, jandacviT damTavrebuli) denominacia sazogadoebrivi momsaxurebis saxeliT 
uzrunvelyofs, sekularizmi gaZlierebul sifrTxiles saWiroebs, raTa dakmayo-
fildes neitralitetis moTxovnebi. es ki imas gulisxmobs, rom ar unda arsebobdes 
favoritizmi an diskriminacia denominaciurad mowodebul momsaxurebasTan mimar-
TebaSi, ara mxolod sxva religiebTan, aramed sxva kerZo momwodeblebTan mimar-
TebaSic. xSirad am sakiTxze ar zrunaven da religiebs saSualeba aqvT, axlidan 
daikavon sazogadoebrivi asparezi. aris SemTxvevebi, rodesac denominaciebi sazoga-
doebriv dafinansebas religiuri aRmsareblobisTvis an religiuri organizaciebis 
funqcionirebis xarjebisaTvis iReben erTiani Tanxis saxiT, romelic denominaciuri 
socialuri momsaxurebis miwodebis SenarCunebas emsaxureba. 

faqtobrivad, Tavad neitraliteti sekularizmisa da liberaluri demokratiis 
dacvas SezRudulad uzrunvelyofs. toni masarom amerikuli neitralitetis konte-
qstSi Semdegi gancxadeba gaakeTa: 

religiur avtonomiasa da sxva liberal faseulobebs Soris konstituciur ba-
lansze mxolod mTavrobis neitralurad moqmedebis moTxovna zegavlenas ver moax-
dens... neitralitetis mantia Sesabamisi interesebis gasawonasworeblad naklebad ga-
mosadegia, radgan orive mxares Tanabari ZaliT SeuZlia da qaCavs kidec am mantias17 .

tradiciebi 

sekularizmis zemoT xsenebuli ori Semcvleli termini, gancalkeveba da neitra-
liteti kvlav bundovan praqtikad da ideebad rCeba, Tanmdevi SeuTavseblobiT, 
varaudebiTa da gauTvaliswinebeli SemTxvevebiT. sekularizmis cnebidan arsebuli 

17 Toni M. Massaro, Religious Freedom and “Accommodationist Neutrality~: A Non-Neutral Critique, 84 OR. L. REV. 935, 944 (2005).
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yvela gadaxvevis fonze, xom ar unda davaskvnaT, rom sekularizmi liberaluri 
konstitucionalizmis cxovelunariani zogadi cneba ar aris? yvelafris miuxeda-
vad, bevri es gadaxveva garkveul principebs eyrdnoba. aris Tu ara sekularizmi, 
uwinares yovlisa, ritorikuli da politikuri cneba, mxolod mentalitetis da 
politikuri kulturis sakiTxi, Tundac iseve, rogorc safrangeTSi, sadac mas kon-
kretuli da gamokveTili mniSvneloba gaaCnia? 

Cemi azriT, gaurkvevloba da gansxvavebebi mxolod imaze mianiSnebs, rom, rodesac 
saqme sekularizmis rogorc Tavisuflebis damcveli sasazRvro patrulis gamoye-
nebas exeba, man damatebiTi saxelmwifo-samarTlebrivi mosazrebebisaTvis saWiro 
pirobebi unda Seqmnas. religiis Tavisuflad ganxorcielebaze zrunvis garda, dama-
tebiTi legitimuri saxelmwifo-samarTlebrivi mosazrebebi, romelTc “sazogadoe-
brivi wesrigis~ da “tradiciebis~ saxeliT moixsenieben, aseve sakonstitucio seku-
larizmis ganuyofel Semadgenel nawils warmoadgenen. miT umetes, rom saxelmwifo 
samarTali eqskluziurad Rirebulebebisa da principebisagan ar Sedgeba. is organi-
zaciul da tradiciul komponentebsac18 moicavs. tradiciebi gansakuTrebiT mZla-
vri religiis regulirebis sakiTxebSia19. sakonstitucio praqtikaSi sekularizmis 
gageba istoriulad Camoyalibda da Sesabamisad cvladia. konstituciuri uflebe-
bisadmi principebze damyarebuli midgomac ki ar gamoricxavs cvladobis Sesaxeb 
mosazrebebs sakonstitucio praqtikebSi. faqtobrivad konstituciebis pragmatuli 
xasiaTis gaTvaliswinebiT, sekularizmTan dakavSirebuli erovnuli konstituciuri 
wyobilebebi garkveulwilad mainc eqvemdebareba cvlilebebs. kent grinvolti amas 
Semdegnairad ganmartavs: 

Tuki sakuTar politikur praqtikebs gadavxedavT, vnaxavT, rom Cvens sazogadoe-
bas sakmaod bundovani, sakamaTo tradiciebi aqvs politikur cxovrebaSi religiis 
adgilTan dakavSirebiT. Cemi azriT, es tradiciebi liberalur demokratiaSi erT 
Sesabamis midgomas warmoadgens...20 

saxelmwifo samarTalSi mravlad aris istoriuli varaudebi, romlebic konkre-
tul kompromisebs efuZneba. maSin rodesac saxelmwifo suverenitetis cneba mxars 
uWers azrs, rom xalxis Zalaufleba saxelmwifosgan momdinareobs, tradiciebi asus-
teben am pozicias, gansakuTrebiT, roca saqme exeba eklesiebis arsebobas da aRia-

18 konvencionalizmi teqnikuri TvalsazrisiT tradiciebs ar Seexeba rogorc es inglisur saxelmwifo samar-
TalSi aRiqmeba. konstitucur tradiciasTan dakavSirebuli Tavdapirveli mniSvneloba gulisxmobda wesebs, 
romlebic diskreciul samefo Zalas krZalavda. ix. A.V. DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CON-
STITUTION (E.C.S. Wade, ed., 10th ed. 1959); see also Geoffrey Marshall, The Constitution: Its Theory and Interpretation, in THE BRITISH 
CONSTITUTION IN THE TWENTIETH CENTURY 29, 37 (Vernon Bogdanor, ed. 2003). ufro dawvrilebiT, ix. PIERRE AVRIL, LES CON-
VENTIONS DE LA CONSTITUTION: NORMES NON ÉCRITES DU DROIT POLITIQUE (1997). tradiciebi xSirad asaxaven fuZemde-
blur politikur kompromisebs, romlebic konstituciis sazRvrebSi Tanacxovrebas ukavSirdeba. 
19 lourens Traibi am rols istorias ukavSirebs. TRIBE` supra note 12, at 1224. garkveul etapze, amerikis uzenaesma 
sasamarTlom gadawyvita, rom eklesiis sakuTrebis gadasaxadebisagan gaTavisufleba ar arRvevda kongresis 
mier kanonis gamocemis akrZalvis punqts, ramdenadac amgvari grZelvadiani praqtikis damatebiT nabijebSi 
materializacia ar ganxorcielda. ix. Walsh v. Tax Comm’n, 397 U.S. 664, 678 (1970).
20 Kent Greenawalt, Religion and American Political Judgments, 36 WAKE FOREST L. REV. 401, 411-12 (2001).
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rebas. zogjer, magaliTad, rogorc germaniaSi, zogierTi eklesia konstituciamde 
arsebobda da axla ubralod maTi konstituciiT aRiareba moxda21. es koul duramis 
Tanaxmad, “religiuri jgufebis mimarT diferencirebul mopyrobas~ iwvevs Sedegad.

rac ar yofila gamoyenebuli antidiskriminaciuli normebis dasarRvevad. nawi-
lobriv es politikur mosazrebebs asaxavs, radgan saxelmwifosa da gabatonebul 
religiebs Soris saukuneebis ganmavlobaSi darRveuli urTierTobebis aRsadge-
nad sakmarisi neba ar arsebobs. es aseve asaxavs daSvebebs, romlebic gonivruli 
da obieqturi mosazrebebia, romlebic warmoiSva istoriis, tradiciis, dagrovili 
valdebulebebis, identurobis Camoyalibebis da mTavrobis SemzRudavi rolebis sa-
fuZvelze, aseve socialuri mSvidobis SenarCunebis da wamyvan eklesiasTan urTier-
Tobis praqtikulobis safuZvelze, rac gansxvavebul mopyrobas amarTlebs22.

arsebobs mosazrebebi, romlebic zemoT xsenebul konstitucionalizmis istoriul 
tradiciebSi meordeba, magram amgvar tradiciebs konstituciuri principebis Zala 
ar gaaCnia. amis miuxedavad, SemuSavebulia Teoriebi, rogoricaa magaliTad praktische 
Konkordanz, romelic miznad isaxavs moaxdinos maqsimalizacia koliziuri fuZemde-
bluri uflebebis23 koordinaciis gziT, garkveuli religiebis upiratesi mopyro-
biT an Tundac religiebis sxva organizaciebis sapirispiro mopyrobiT, romlebsac 
msgavsi funqciebi aqvT, konstituciurad problematuria, rogorc amas germaniaSi 
ieRovas mowmeTa mopyrobac mianiSnebs24. tradiciebi SeuTavseblobebisa da daZabu-
lobis principebTan kristalizacias axdenen da zogjer araRiarebul principebze 
miuTiTeben. 

istoriuli SemTxveviTobebi konstitucionalizmisaTvis gamaRizianebelia. siaxle 
ar aris, rom es TandaTanobiT aRmoifxvreba konstituciuri esTetiurobis (rac 
Tanamimdevrulobas niSnavs) mizezebiT, TviT politikuri da socialuri zewolis 
gareSe da gadaWarbebuli eklesiuri winaaRmdegobis warmoSobis gareSe. ufro me-
tic, tradiciulad nebadarTuli saxelmwifo wyobileba SeiZleba marTebulad ar 
asaxavdes Tanamedrove sazogadoebriv molodins: is, rac iyo da aRiqmeboda reli-

21 vaimaris konstituciis Sesabamisi debulebebi ZiriTad kanonSi iqna gadatanili. 
22 W. Cole Durham, Jr., Facilitating Freedom of Religion or Belief Through Religious Association Law, in FACILITATING FREEDOM OF RELI-
GION OR BELIEF: A DESKBOOK 329-30 (Tore Lindholm et al. eds., 2004). 
23 KONRAD HESSE, GRUNDZÜGE DES VERFASSUNGSRECHTS DER BUNDESREPUBLIKS DEUTSCHLAND 317 (1984)..
24 1919 wlis vaimaris konstituciis (amJamadac ZalaSia) 137-3 (5) muxli moicavda garkveul eWvebs denomina-
ciebis winaaRmdeg, romlebic politikurad sakmarisad Zlieri ar iyo, rom eklesiebad eRiarebinaT am kon-
stituciis SemuSavebis periodisaTvis. Sedegad miRebuli terminebi, aTwleulebis ganmavlobaSi germanul 
sasamarTloebSi gamoiyeneboda garkveuli denominaciebis konstituciuri erTgulebis eWvqveSdasayeneblad, 
magaliTad, iseTebisa rogorebic iyvnen ieRovas mowmeebi. imis miuxedavad, rom isini germaniaSi 100 welze 
meti xnis ganmavlobaSi moqmedebdnen da maTi raodenoba 150 000s aWarbebda, maT uari uTxres eklesiis sta-
tusis miniWebaze, radgan 2000 wlamde maTi politikur erTgulebaSi kvlav eWvi eparebodaT. germaniis sakon-
stitucio sasamarTlom is aramdgradad miiCnia. BVerfGE 102, 370 (2000) (erTgulebis ficis dadebaze uaris Tqma 
da religiuri qadageba saxelmwifos satanuri bunebis Sesaxeb saxelmwifosadmi erTgulebis aramarTebuli 
indikatorebia). 



144

andraS Saio

giurad, axla Cveulebrivad aRiqmeba, Sesabamisad, gaurkvevlobac aRar arsebobs25. 
xSirad tradiciebSi, religiur sferoSi ganviTarebuli moulodneli cvlilebebi 
Zalian nela aisaxeba da precedentul gadaxedvas eqvemdebareba. 

II. sekularizmis koncefciis win wamoweva da misi pasuxi mZlavri 
religiebis mimarT

zemoTqmulis gaTvaliswinebiT, sakonstitucio sekularizmi kompromisebiT aris 
gajerebuli. SeiZleba es sekularizms da konstitucionalizmsac ki Teoriulad 
asustebs, magram es imas ar niSnavs rom am koncefciebis ZirgamoTxra xdeba. amis 
miuxedavad, garkveuli eWvi mainc rCeba. SesaZlebelia garkveuli daTmoba gaxdes 
saWiro im faseulobebis da saWiroebebis xarjze, romlebic religiis da saxel-
mwifos erTmaneTisgan gancalkevebis Sedegad iqna miRweuli. eWvebs Tavisi Sede-
gebi aqvT saxelmwifo samarTalSi. eWvis safuZvels iZleva is, rom sazogadoebriv 
sferoSi konkretuli religiis mimarT preferenciuli midgoma maTTvis pirobebis 
Seqmnis da uflebebis miniWebis (akomodaciis) saxiT yovel jerze unda iqnes ga-
marTlebuli, maSinac ki, rodesac winaswari varaudebi am konkretuli religiis 
sasargeblod metyveleben da, Tu aRniSnuli pirobebis Seqmna da uflebebis miniWeba 
religiis Tavisuflad mimdevrobis aucileblobiT aris axsnili. konkretuli ekle-
siis mimarT gansakuTrebuli damokidebuleba da religiuri Tavisuflebis saxeliT 
SemoRebuli gamonaklisebi gonivrul farglebSi unda iqnes moqceuli, raTa iseTi 
konstituciuri moTxovnebi, rogorebicaa: Tanasworoba, demokratia da avtonomia 
ar dazaraldes.

sekularizmis principi carieli saxiT gamoiyureba. misi mizania sazogadoebrivi 
sivrcis (cxovrebis) sazRvrebis dacva imisaTvis, rom moxdes am sivrcis sakraluri 
Tu transcendentaluri mosazrebebisgan dacva. sekularizmi Tavisi arsiT negatiu-
ria, radgan is Tavis miznad religiis konkretuli miswrafebebis winaaRmdeg brZo-
las isaxavs. saxelmwifo samarTalSi gamoyenebuli zogierTi termini, magaliTad, 
“gancalkeveba~, romelic saxelmwifos suverenitets da aseve saxelmwifos neitra-
litets (anu miukerZoebel Caurevlobas) amtkicebs, sakmaod “moqnili~ terminebia, 

25 am argumentiT xSirad sargebloben sxva denominaciebi, iseve rogorc sakvirao ritualis dacvis SemTxe-
vebSia. ix. mag., R. v. Big M Drug Mart, Ltd., [1985] 1 S.C.R. 295 (Can.); (State v. Lawrence 1997 (4) SALR 1176 (CC) (S. Afr.); McGowan 
v. Maryland, 366 U.S. 420 (1961). magaliTad, sakonstitucio sasamarTloebis umetesoba religiuri praqtikebis 
umravlosobas neitralur konstituciur praqtikebad iRebs, acxadeben ra, rom isini asaxaven neitralur 
mosazrebebs an neitralur erovnul tradiciebs. erovnuli religiuri dResaswaulebi da sakvirao ritualis 
dacva Cveulebriv kviris dasvenebisa da ojaxis erTad yofnis saWiroebiT aixsneba da is faqti, rom erovnuli 
dResaswauli an kvira religiur diqtats gamoxatavs ar aris mogvarebuli, an araSesaferis Temad miiCneva. 
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radgan isini farTod miRebul tradiciebs asaxaven da amave dros sxva konstitu-
ciur mosazrebebs uWeren mxars, gansakuTrebiT konkretuli religiis Tavisuflad 
mimdevrobis princips. 

sxva dokumentebSi me gamoTqmuli maqvs azri imis Sesaxeb, rom sekularizmi saxalxo 
suverenitetis normatiuli Sedegia26. konstituciuri demokratiebi saxalxo suve-
renitetis gansaxorcieleblad iqmnebian da am princips Tavis TavSi gulisxmoben. 
saxalxo suvereniteti imas niSnavs, rom saxelmwifoSi mTeli Zalaufleba xalxis-
gan modis da amitom ar SeiZleba Zalaufleba sakralurisgan iqnes warmoSobili. 
xalxis Zalaufleba suverenulia da ar SeiZleba, rom es Zalaufleba delegirebuli 
iyos vinmesgan, anu SeuZlebelia, es Zalaufleba uflis wyalobiT arsebobdes. aqe-
dan gamomdinare xalxis garda arc erT sxva erTeuls ar SeuZlia hqondes ZiriTadi 
Zalaufleba, maT Soris kanonis Seqmnis Zalaufleba. yvela erTeuli, maT Soris 
eklesiebi, am suverenis (anu xalxis) nebiT arseboben, konkretul saxelmwifoSi gark-
veuli erTeulebis ontologiuri upiratesobisda miuxedavad. amis gamo saxalxo 
suverenitetis saxeliT sekularizms uxdeba arasekularuli warmoSobis wyaroebis-
Tvis Zalauflebis gadacemaze uaris Tqma. garda amisa, sekularizms uwevs kanonmde-
blobaSi sekularuli 

epistemologiis gamoyenebis da kanonmdeblobis sazogadoebaSi am saxiT warmoCine-
bis moTxovna. imitom rom sxva SemTxvevaSi, racionaluri unarebis saWiroebebis da 
adamianis uflebebis dacva safrTxis qveS moeqceva. 

saWiroa am sakiTxebis sekularuli praqtikisTvis Sexseneba, gansakuTrebiT imi-
tom, rom saxelmwifos neitraloba da religiis da saxelmwifos gancalkeveba Caure-
vlobis mxriv (eklesiebis da religiebis saqmeebSi Caurevloba) xandaxan religiis 
sasargeblod ixreba xolme. aRniSnuli principebi koleqtiuri erTeulebis avtono-
miurobis saxeliT garkveul arakonstituciur praqtikas dasaSvebs xdis. amave dros, 
rodesac saxelmwifo adamianis uflebebs da sekularizmis principebs icavs, mas nei-
tralitetis darRvevaSi da specifikuri sekularuli msoflmxedvelobis danergvaSi 
adanaSauleben xolme. aRniSnuli argumenti mZlavri religiebisTvis troas cxenis 
funqcias asrulebs. sekularuli principebis naTlad dacvis gareSe mosamarTleebis 
araswori sindisis qenjna (meti mravalferovnebis an religiuri kuTvnilebis ufro 
metad Tavisuflad gamoxatvis ardaSvebiT gamowveuli sindisis qenjna) religiis mi-
marT kidev ufro met daTmobebs da sekularuli weswyobilebis erozias gamoiwvevs 
(rac, TavisTavad, cudi ram sulac ar aris). 

saxelmwifo samarTalSi mocemuli sekularizmis “Semcvleli terminebis~ mier 
sekularizmisTvisve miyenebuli praqtikuli ziani am terminebis “araerTgvarovne-
baSi~ mdgomareobs, gansakuTrebiT, es neitralobis princips exeba. religiis Tavi-
suflebis da mravalkulturuli pluralizmis pativiscemis principebi moiTxoven, 

26 Saio, ixileT zemoT SeniSvna 2.
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neitralobis gansazRvrebaSi ar unda igulisxmebodes, rom neitraloba “yvela saki-
Txisgan Tanabrad daSorebulia~. aRniSnuli principebis mixedviT, saerTod aranairi 
distancia ar unda arsebobdes da religiebi, rogorc cxovrebis pluralistuli 
formebi, sazogadoebriv cxovrebaSi nebadarTuli unda iyos. bevri eqspertisTvis 
neitralobis amgvari gansazRvreba (maTi azriT, es neitralobis “gaumjobesebuli~ 
variantia) misasalmebeli nabijia, romlis gadadgmac saWiroa religiis Tavisuflad 
aRmsareblobis uflebis qmediTad gansaxorcieleblad. aq SeiZleba magaliTad mo-
viyvanoT samxreT afrikis sakonstitucio sasamarTlos da kanadis uzenaesi sasa-
marTlos mier miRebuli avtoritetuli gadawyvetilebebi27. germaniis federaluri 
sakonstitucio sasamarTlo “saxelmwifos Ria neitralitetze~ saubrobs28.

`am koncefciis idea imaSi mdgomareobs, rom religiebma pozitiuri roli ara 
mxolod pirad, aramed sazogadoebriv cxovrebaSi unda Seasrulon. saxelmwifos nei-
traliteti da aqedan gamomdinare sekularoba Tavis Tavs sazogadoebrivi sferodan 
religiis gandevniT ki ara, religiebisTvis garkveuli sivrcis miniWebiT warmoaCens 
romelime maTganis diskriminaciis gareSe~29.

sekularuli warmodgeniT arsebuli sazogadoebrivi sivrce, romelic odesRac 
carieli an Tundac individualisturi iyo, kvlav religiebiT ivseba, romlebmac 
sazogadoebriv cxovrebaSi “pozitiuri roli~ unda Seasrulon. dResdReobiT saxel-
mwifosgan “religiebis mimarT megobrul damokidebulebas~ moelian30, saxelmwifos 
urCeven aseTi damokidebulebis SenarCunebas, Tumca amave dros igive wreebi saxel-
mwifos agresiuli religiebis an religiuri poziciebis mimarT megobruli damoki-
debulebis qonas ar urCeven. magram konkretuli religiebis mier sazogadoebriv 
cxovrebaSi Sesrulebuli rolis analizi praqtikis kuTxiT mavne da SeiZleba dauS-
vebelic ki iyos. garda amisa, aseTi analizi xels Seuwyobs arsebuli socialuri 
mikerZoebis zrdas, am procesSi “kargi~ religiebis mavne potenciali ar iqneba ga-
Tvaliswinebuli, xolo ukve saeWvo, “ucnauri~ axali religiuri seqtebisgan mtris 
xati Seiqmneba.

sekularizmis Teoriebi, romlebic religiebis gulkeTilobazea dafuZnebuli, re-
ligiis TanamSromlobaze mimarTuli da “civilizebuli~. bunebis Sesaxeb optimis-
tur da sulgrZel varaudebs asaxavs. im SemTxvevaSi, Tu SesaZlebelia imis varaudi, 
rom religiebi gonieri da gulisxmieri institutebia, romlebic mzad arian dia-

27 ixileT magaliTad, Big M Drug Mart, [1985] 1 S.C.R. 295; Lawrence 1997 (4) SALR 1176 (CC); McGowan, 366 U.S. 420. 
28 BVerfGE 108, 282, 298 (2003) (Kopftuch Ludin [ludinis Tavsaburavis] saqme).
29 Matthias Mahlmann, Religion, Secularism, and the Origins of Foundational Values of Modern Constitutionalism, romelic warmod-
genili iqna “saxelmwifo samarTlis saerTaSoriso asociaciis~ me-7 msoflio kongresze aTenSi 2007 wlis 14 
ivniss, aRniSnuli naSromis xilva SeiZleba Semdeg vebmisamarTze: http://www.enelsyn.gr/papers/w12/Paper%20by%20
Matthias%20Mahlmann.pdf
30 es procesi iqamde mivida, rom safrangeTis prezidentma nikola sarkozim 2007 wlis dekemberSi romSi sen-Jan 
de latranSi sityviT gamosvlisas pozitiuri sekularizmi moiTxova. ixileT Henry Samuel, Nicolas Sarkozy in Row 
Over Secularism, TELEGRAPH.CO.UK, 2008 wlis 14 Tebervali, aRniSnuli naSromi Semdeg vebmisamarTzea xelmisawv-
domi: http://www.telegraph.co.uk/news/worldnews/1578691/Nicolas-Sarkozy-in-row-over secularism.html.
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logisTvis da kompromisebisTvis tolerantobis suliskveTebiT31, pluralisturi 
daTmobebi da religiebis mimarT seriozuli kompromisebi albaT misaRebi iqneboda, 
radgan am SemTxvevaSi aseTi midgomis legitimaciis Zlieri praqtikuli safuZvlebi 
iarsebebda. magram religia (da es yvela denominacias exeba) erTgvarovani ar aris 
da is mudmivad icvleba. ar SeiZleba, rom sekularizmsa da religiebs Soris mSvido-
biani Tanacxovreba TavisTavad arsebul mocemulobad CaiTvalos da am SemTxvevaSi 
me problematur sakiTxad vTvli imas, rom sekularizms saqme eqneba mZlavr reli-
giebTan da iseT religiebTan, romlebic SeiZleba momavalSi “gaZlierdnen~ (yvela 
religias SeuZlia gaZliereba). sekularizmis sisuste da, aqedan gamomdinare, libe-
raluri demokratiis sisuste imaSi mdgomareobs, rom xSirad xdeba bevri religiis 
bunebis an zogierTi maTi principis maxasiaTeblis daviwyeba. 

rogorc toni masaro marTebulad aRniSnavs: 

“zogierTi religia srulad uaryofs sekularul azrovnebas da pluralizms, 
rogorc swor kulturul safuZvlebs; religiebis umravlesobis mimdevroba ara 
mxolod rwmenas an gamoxatvas, aramed Sesabamis qmedebas da qcevas gulisxmobs. 
amitom religiis oficialurad mxardaWera SeiZleba niSnavdes iseTi qcevis mxar-
daWeras, romelic Zirs uTxris ZiriTad liberalur principebs, rogorebicaa 
kritikuli azrovneba, religiuri da ideologiuri pluralizmi da sekularuli 
azrovneba~32.

konstitucionalizmis mimarT religiidan momdinare safrTxeebi xSirad daviwye-
bulia xolme “ormxrivi gagebis~ atmosferoSi. saxelmwifosa da organizebuli re-
ligiebis sruli urTierTgagebis da am religiebis mier ganxorcielebuli demokra-
tiuli zewolis oqros wlebis Sedegad “daTmobebze dafuZnebuli neitraliteti33~ 
TviT aSS-Sic ki warmoiqmna.

rodesac religia socialurad an politikurad agresiulad iTvleba, arsebuli 
formula umalve icvleba xolme: “saxelmwifos movaleobaa daicvas misi moqalaqeebi 
individualuri religiuri jgufebis wregadasuli moTxovnebisgan~34. es survili 
bunebrivad Cndeba imitom, rom sxva SemTxvevaSi Cndeba imis riski, rom sazogadoe-
briv cxovrebaSi iseTi religiuri praqtikis danergvis da jgufebis monawileobis 
precedents SevqmniT, romlebic saerTod ar Seesabameba konstitucias. ra Tqma unda, 
adamianebi Tavisufalni arian maTi cxovrebis stilis SerCevaSi, maSinac ki, rodesac 
aRniSnuli cxovrebis stili konstituciis faseulobebs ewinaaRmdegeba, romelic am 

31 kaTolicizmis mier sekularuri xelisuflebis mimarT arsebuli avgustinuri midgoma amqveyniuri Zalau-
flebisTvis safrTxis matarebeli ar aris. reinold niburi da bevri sxva zeSTagonebaze metad gonebas aZleven 
upiratesobas maSin, roca moralur WeSmaritebasTan gvaqvs saqme. REINHOLD NIEBUHR, MORAL MAN AND IMMORAL 
SOCIETY: A STUDY OF ETHICS AND POLITICS 28 (2001). (2001 weli). es religiebis akomodaciis martivi magaliTebia.
32 masaro, ixileT zemoT SeniSvna 17, 943-e gverdze.
33 iqve 936-e gverdze.
34 Karl-Heinz Ladeur & Ino Augsberg, The Myth of the Neutral State: The Relationship Between State and Religion in the Face of New Chal-
lenges, 8 GERMAN L.J. 143, 148 (2007).



148

andraS Saio

mxriv isedac neitraluri unda iyos. magram am SemTxvevaSi aseTi religiuri praq-
tikis sazogadoebriv doneze daSvebiT konstituciuri wesrigi xels uwyobs iseTi 
faseulobebis ganmtkicebas da gavrcelebas, romlebic liberalur konstitucio-
nalizms ewinaaRmdegebian. Bolos da bolos, ramdenad misaRebia saxelmwifos mier 
iseTi skolis subsidireba, romelSic qalebis morCileba Cveulebrivi movlenaa da 
amas rogorc RvTis mier dawesebul praqtikas aswavlian?

zogierTi gamoCenili moazrovne, albaT maT Soris yvelaze gamorCeuli profe-
sori karl-hainc laderia, eyrdnobian sociologiur dakvirvebebs, konkretulad 
ki religiebis rols erovnul kulturaSi da gvTavazoben saxelmwifo samarTalSi 
religiebis rolis gadafasebas religiis kulturad aRiarebis gziT. “es gamoricxavs 
yvela sxvadasxva religiis mimarT aradiferencirebulad Tanaswor mopyrobas... kon-
kretul sazogadoebaSi mTavari religiis anu “Weltanschauung~-is (ideologiis) domi-
nireba Zalze mniSvnelovania saganmanaTleblo procesisTvis.~35 aRniSnuli strate-
gia aSkarad mimarTulia garkveuli, kulturulad “eWvmitanil~ da gansakuTrebiT 
mZlavri religiebis winaaRmdeg. imisaTvis rom moxdes iseTi religiebis gamoyofa, 
romlebsac “kulturulad gansxvavebulis~ iarliyi adevT, aRniSnuli Tvalsazri-
si aSkarad asxvavebs religiebs erTmaneTisgan kulturis dacvis da kulturuli 
gansxvavebis saxeliT36. aseTi midgomisTvis damaxasiaTebeli problema mdgomareobs 
imaSi, rom is ar aris religiis Sinaarsis mimarT neitralurad ganwyobili. am pro-
gramis mixedviT, xelisuflebam, Tundac raRaca doziT, unda Seiswavlos garkveuli 
religiuri jgufebis swavlebebi, rac, erTi SexedviT, ewinaaRmdegeba eklesiis avto-
nomiurobis fuZemdeblur saproceso garantiebs.

sekularizmi fiqsirebuli ar aris da is mzad unda iyos axali codnis miRebis-
Tvis. neitralobis miuxedavad (an SeiZleba amis gamoc) bevr saxelmwifos SeiZleba 
hqondes moqnili praqtika, romlis farglebSic eklesiebs eniWebaT sazogadoebrivi 
funqciebi, Tumca aRniSnuli funqciebi, ufro xSirad, SedarebiT tradiciul ekle-
siebs eniWebaT, romlebic socialur cxovrebaSi “normalur moTamaSeebad~ aRiqmebian. 
magram namdvilma sekularizmma, “racionaluri suverenitetis~ principidan gamomdi-
nare, religiebs sazogadoebriv cxovrebaSi monawileobis ufleba sxva socialur 

35 iqve 151-e gverdze. israelSi gamarTul iuridiul debatebSi religiuri dogmebi Toras danawesad ki ar 
aris mowodebuli, aramed rogorc kulturuli moTxovnebi, romlebic israelis saxelmwifos mier am saxelm-
wifos ebrauli xasiaTis gamo konstituciurad aris dakanonebuli. 
36 umravlesobis religiisaTvis sazogadoebriv cxovrebaSi igive saxis upiratesobis miniWeba gamomdinareobs 
dabalansebis Teoriidan, romelic profesori venteris mier Semdegnairad aris gagebuli samxreT afrikasTan 
mimarTebaSi: “religiuri pluralizmis pirobebSi religiisTvis an religiuri institutisTvis aSkara upira-
tesobis miniWebis gamarTleba konstituciur saxelmwifoSi SeuZlebelia. amave dros saxelmwifos mier misi 
mosaxleobis istoriuli da socialuri xasiaTis ignorireba da ise moqceva TiTqos religiur mrwamss aranai-
ri mniSvneloba ar gaaCnia aseve Tanabrad gaumarTlebelia. aqedan gamomdinare, albaT saWiro iqneba umravle-
sobis da umciresobis interesebis awon-dawonva an istoriuli da Tanamedrove mosazrebebis awon-dawonva da 
amis Semdeg samarTliani gamosavlis povna~ fransua venteri, “SeiZleba Tu ara rom konstituciuri saxelmwifo 
namdvilad sekularuli iyos?~, romelic warmodgenili iyo “konstituciuri samarTlis saerTaSoriso asocia-
ciis~ me-7 msoflio kongresze aTenSi 2007 wlis 14 ivniss naSromi Semdeg vebmisamarTzea xelmisawvdomi: http://
www.enelsyn.gr/papers/w12/Paper%20by%20Francois%20Venter.pdf.
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aqtorebTan (maT Soris aratradiciul religiebTan) mxolod Tanaswor (neitralur) 
safuZvelze unda mianiWos. 

ra Tqma unda, iluziebi ar unda gvqondes. sekularizms, mTeli misi neitralobiT, 
SeuZlia Secdomebis daSveba, rodesac mas saqme aqvs saxelmwifo politikis, zianis 
da a.S. gansazRvrebasTan. sasamarTloebs aseTi Secdomebis ganeitralebis SezRu-
duli SesaZlebloba gaaCniaT, garda im SemTxvevebisa, rodesac aRniSnuli Secdoma 
msoflmxedvelobiTi mikerZoebiT aris gamowveuli, magaliTad, antireligiuri mo-
sazreba, romelic religias garkveul SezRudvebs uwesebs da religiur adamianebs 
am tvirTis zidvas avalebs. 

misi dauxvewelobis miuxedavad, sekularizmis zemoxsenebuli “patrulirebis~ 
koncefcia saSualo doneebze konstituciuli Teoriis gamoyenebis saSualebebs 
iZleva da es gzebi sasamarTlo praqtikaSi gadawyvetilebebis miRebisas SeiZleba 
iqnes gamoyenebuli. “patrulirebis~ midgoma “kulturuli~ midgomebis farul dis-
kriminacias gamoricxavs da amave dros Tavs aridebs pluralizmze da religiuri 
ritualebis usazRvro ganxorcielebaze dafuZnebuli religiebis akomodaciis 
(religiebisTvis yvela pirobis Seqmnis) agresiul mimdinareobas. sekularizmSi 
religiuri kanonmdeblobis adgili ar arsebobs; personaluri samarTali, Tu is 
religiuri xasiaTisaa, miuRebelia, yovel SemTxvevaSi, principSi mainc. religiuri 
ritualebis Tavisuflad ganxorcielebis ufleba, maSinac ki, rodesac is eklesiis 
avtonomiurobasTan aris Sefardebuli, ar avnebs im princips, romlis mixedviTac 
sasuliero sfero ver gaxdeba legitimuri saxelmwifo Zalauflebis wyaro. am 
mxriv saxelmwifos arakonfesiuri xasiaTi uaryofiT (gamomricxav) valdebulebas 
Seicavs.

sazogadoebrivi sferos sazRvrebis sekularuli dacva, romlis mizania am sfe-
roSi religiis SemoWris aRkveTa, sasamarTloebis mier gadawyvetilebebis miRebis 
process garkveul mimarTulebebs aZlevs. jer erTi, is sazogadoebrivi cxovre-
bis religiaze dafuZnebul marTvas ewinaaRmdegeba. praqtikuli TvalsazrisiT, is 
neitralitetis Tanmimdevrul ganxorcielebas moiTxovs. garda amisa, neitralobis 
principis gaTvaliswinebiT, roca saqme gvaqvs “kargi/swori cxovrebis~ principis 
mxardaWerasTan, saxelmwifom ar SeiZleba icodes, ra aris kargi, miT umetes, daawe-
sos misi gagebiT “kargi/swori cxovrebis~ standartebi. am SemTxvevaSi fuZemdeblu-
ri mosazreba imaSi mdgomareobs, rom socialurma moqmedma pirebma (romlebsac go-
nivruli arCevanis gakeTebis unari aqvT) Tavad unda gadawyviton, Tu ras niSnavs 
maTTvis “kargi/swori cxovreba~.

meore mxriv, sekularizmis dros arsebobs kargi mosamarTle, romelic aRWur-
vilia skeptikuri eWvis sakmao doziT, rodesac mas religiur (da religiis mimde-
vrobis Tavisuflebaze dafuZnebul) pretenziebTan uwevs saqmis daWera. gavixsenoT 
denominaciuri skolebis sazogadoebrivi dafinansebis Sesaxeb zemomoyvanili maga-
liTi. am SemTxvevaSi am skolebma unda daamtkicon, rom isini moswavleebSi racio-
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naluri azrovnebis unaris ganviTarebas ar uTxrian Zirs. imis gaTvaliswinebiT, 
rom bavSvebs ganaTlebis ufleba aqvT, ar arsebobs araviTari sekularuli mizezi 
imisTvis, rom sxvadasxva religiuri denominaciebis mier marTul skolebs imdenive 
Tanxebi ar gamoeyoT, ramdenic sxva skolebs gamoeyofaT, Tu am skolebSi miRebuli 
ganaTleba akmayofilebs sekularul standartebs da miznebs. magram saxelmwifo da-
finansebis gamoyofa Zalzed problematuri gaxdeba, Tu skola diskriminaciulia. 
ra Tqma unda am SemTxvevaSi mxolod rasobriv an religiur diskriminaciaze ar 
aris saubari, aq aseve igulisxmeba religiis diskriminaciuli midgoma konkretuli 
ideebis mimarT. 

zogierTi mZlavri religia popularulia da maT politikuri mxardaWera aqvT. 
am “popularuli da civilizebuli~ religiebisTvis miniWebuli farTo uflebebis 
CamorTmeva da sxva Zlieri religiebisTvis gadacema im motiviT, rom aRniSnuli 
religiebi saxifaTo xasiaTisaa, erTi SexedviT eklesiis avtonomiurobis da reli-
giebis Tanasworobis principis darRveva iqneba.

amgvari eWvebi garkveuli religiuri mimdinareobebis mimarT, rac maTi savaraudo 
doqtrinebis da specifikuri religiuri wesebis safuZvelze warmoiqmneba, regula-
rulad aRiniSneba daxuruli tipis, “uCveulo~ religiuri umciresobebis mimarT. 
magaliTad, safrangeTSi moqmedi “seqtebis~, ramdenime evropul qveyanaSi moqmedi 
saientologiis da sul sxva kuTxiT evropuli islamis mimarT.37 es religiuri jgu-
febis mimarT diskriminaciul mopyrobas iwvevs da umciresobebis gariyvas uwyobs 
xels. “uCveulo~ religiebis mimarT arsebul eWvebs aseve araswori politikis ga-
mowveva SeuZliaT. Tu Zlieri religiebi yvela pirobas da uflebas miiReben, ma-
Sin amas xandaxan sazogadoebrivi wesrigis dacvis mxriv seriozuli safrTxeebis 
warmoSoba SeuZlia. es imas niSnavs, rom yvela religiisTvis farTo uflebebis da 
yvela pirobis Seqmnis praqtika (rac adre uwyinrad aRiqmeboda da politikurad 
mosaxerxebelic iyo) aRar SeiZleba gagrZeldes. Tu arada, sul cota, iseTive ufle-
bebi unda mieniWoT Zlier religiebsac, romlebic amis Sedegad borotad gamoiyene-
ben sakuTar avtonomias. Zlieri religiebi yvela im daTmobas moiTxoven, romlebic 
Tavis droze sekularizmis sazianod “avtoritetul~ religiebs mieniWaT. saerTod 
yovelTvis gaTvaliswinebuli unda iyos is, Tu ra moxdeba, Tu konkretuli reli-
giis mimarT konkretul daTmobaze wasvla saerTo wesad iqceva.

sekularizmis Zlieri, Seurigebeli versia eWvs prevenciuli azrovnebis kuTxiT 
qadagebs. prevenciis principi konstituciur saxelmwifoSi sazogadoebrivi sivrcis 
srul “sicarieles~ gulisxmobs. sekularuli prevenciis principi, pirvel rigSi, 
miznad isaxavs imas, rom sazogadoebrivi saRi azri politikuri gadawyvetilebebis 
da politikis Camoyalibebis safuZvlad SenarCundes. amaze uaris Tqma naklebad 
agresiuli religiuri mimdinareobebis mimarT daTmobebze wasvlis xarjze miuRe-

37 santeriuli religiis dabrkolebis amerikuli magaliTisTvis ixileT saqme: lukumi babalu aies eklesia 
qalaq hialis winaaRmdeg 508 U.S. 520 (1993).
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belia. sxva SemTxvevaSi sekularizms Semdegi fuZemdebluri paradoqsi daemuqreba. 
rodesac Cven religiur mrwamss da praqtikas dacvas vTavazobT Cven gviCndeba imis 
riski, rom sazogadoebrivi gansjis saWiroeba aRar gvqondes. religiis Tavisufle-
bis upirobo batonobac aramdgradia. bolos dabolos arasworia is mosazreba, rom 
yvela keTilsindisieri religiuri an sxva rwmenebi Tanaswor dacvas imsaxureben 
yvela maT gamovlinebaSi, ra saxis gamovlinebac ar unda iswavlebodes ama Tu im 
konkretuli religiis mier. 

konstitucionalizmi religiebs da religiur praqtikas Seuval TavSesafars ar 
sTavazobs. sxvadasxva msoflmxedveloba erTmaneTis konkurenciaSi arian da erTma-
neTs emuqrebian. prozelitizmi sxva religiebs uqmnis safrTxes. sekularuli cxo-
vrebis forma safrTxis matarebelia religiebisTvis, religiuri TemebisTvis da pi-
riqiT. ar arsebobs araviTari konstituciuri sababi am konkurenciis SeCerebisTvis 
Tu es konkurencia samarTliani darCeba. sekularizmi im koncefciebis sapasuxod 
iSva, romlebic sxva mosazrebebTan erTad amtkiceben, rom mxolod gangebis nebiT 
SeiZleba “kargi/sworis cxovrebis~ miRweva. cxovrebis dagegmarebis aseTi midgome-
bis mimarT tolerantobis gamoCenas araviTari azri ar aqvs da am mxriv sekularizmi 
da sekularuli konstituciuri saxelmwifo ar iqnebian neitralurni. religiis Ta-
visuflebis imperatiuli individualuri uflebis gaTvaliswinebiT, sekularizmis 
liberaluri koncefcia religiebis arsebobas uSvebs, Tumca im pirobebiT, romle-
bic miukerZoebeli saxelmwifos mier aris dadgenili. 

zemoxsenebul “sazRvrebis damcvel~ sekularizms axasiaTebs Tavis TavSi mudmivi 
daurwmunebloba da TviTanalizi, rasac misi paralizeba SeuZlia. amas Tavisi mizezi 
aqvs: sekularizmma rogorc konstituciurma doqtrinam pativi unda sces religiis 
Tavisuflebas. magram miuxedavad konstituciuri imperativebisa, romelTa mixedviT, 
Tavisuflad aRmsarebloba aris garantirebuli, sekularizms ar unda evalebodes 
religiis nebismieri formiT upirobod mimdevrobis uzrunvelyofa, TiTqos aseTi 
moTxovnebi mxolod da mxolod imitom unda iqnes dakmayofilebuli, rom esa Tu is 
konkretuli religia gansakuTrebulad pativsacemia. piriqiT, “sasazRvro patru-
lis~ pozicia imaSi unda mdgomareobdes, rom religiis Tavisuflad mimdevrobis 
principi zedaculia38, es situacia uprincipo, istoriuli da politikuri aucile-
blobidan gamomdinareobs.

religiis Tavisuflad mimdevrobis principi xSirad zedaculi da bevr SemTxve-
vaSi es gamarTlebulicaa. zedacva niSnavs, rom religiis Tavisufleba erTgvar ko-
zirad iTvleba, radgan religiuri mrwamsi ufro intensiur da, aqedan gamomdinare, 
ufro mtkivneul an ufro mniSvnelovan faqtorad aRiqmeba, vidre sindisi, sxva 
mrwamsi an Sexeduleba. sindiss an sxva arareligiur mrwamss an Sexedulebas yovel-
Tvis iseTi maRali xarisxis dacva ar aqvT xolme, rogorc religiur ritualebs 

38 religiuri umciresobebis zedacva sxva mizezebiTac SeiZleba iqnes axsnili, magaliTad maTi mowyvladobiT.
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da praqtikas. sakmarisia, gavixsenoT is problemebi, romlebsac jarSi gawvevaze/
omSi wasvlaze ideuri mosazrebebis gamo uaris mTqmelebi awydebian, rodesac isi-
ni gawvevaze uars arareligiuri mosazrebebis gamo acxadeben. aRniSnuli zedacva 
imas niSnavs, rom saxelmwifo religiisTvis yvela pirobis Sesaqmnelad Sesabamis 
Zalisxmevas gaiRebs. religiisTvis maqsimaluri pirobebis da uflebebis miniWebis 
moTxovna aseve SeiZleba dasabuTebuli iqnes piradi avtonomiurobis safuZvelze, 
anu liberaluri paradigmis farglebSi. swored es miaCniaT religiur TemebSi mcxo-
vreb adamianebs maTi cxovrebis gegmis sasicocxlo nawilad (radgan maT es piradad 
mniSvnelovnad miaCniaT)39.

amas garda, piradi mniSvnelobis igive mizezebidan gamomdinare, eklesiis avto-
nomia (rogorc religiis Tavisuflad mimdevrobis instrumentis avtonomia) unda 
iqnes daculi, maT Soris daSvebuli unda iqnes gamonaklisebi (imuniteti) saerTo 
wesebidan, magaliTad, dasaqmebisas an religiuri WeSmaritebis sakiTxebSi, romelTa 
mimarT winaaRmdegobis gaweva religiis Seviwroebad SeiZleba iqnes aRqmuli40. re-
ligiisTvis maqsimaluri uflebebis miniWebis da pirobebis Seqmnisas sxvadasxva ga-
monaklisebis moTxovna mxolod Tanasworobis da Rirsebis Tanasworad pativiscemis 
principebiT SeiZleba iqnes SezRuduli. 

magram ra moxdeba im SemTxvevaSi, Tu aseTi zedaculi erTeuli Seabijebs sazoga-
doebriv cxovrebaSi (gansakuTrebiT im mizniT, rom kvlav daipyros igi) da ganacxa-
debs, rom misi poziciebi Tundac kanonmdeblobis erT-erT savaraudo safuZvlad 
unda iqnes ganxiluli? is gaagrZelebs misi privilegirebuli poziciis arsebobis 
mtkicebas: is ganacxadebs, rom misi poziciis kritika arakonstituciuri da damamci-
rebeli qmedeba da aseve religiuri mrwamsis Tavisuflad gamoxatvis Seviwroebis 
mcdelobaa, radgan, sityvaze, kritika misTvis saSiSia an ewinaaRmdegeba RmerTis ro-
meliRac cnebas da a.S. riCard rortis41 sityvebis perifrazireba rom movaxdinoT, 
saxelmwifo samarTalSi (yovel SemTxvevaSi, am mxriv) “religia, rogorc imuniteti, 
saubris CaSlisTvis iqneba gamoyenebuli~. moTxovna arasekularuli mosazrebebis mi-

39 ra Tqma unda, eklesiis avtonomiis araliberaluri gamarTleba xazs gausvamda am institutis socialur mniS-
vnelobas, im dros, roca religiuri argumenti (iq sadac es SesaZlebeli iqneboda) eklesiis gansakuTrebul an 
wminda xasiaTs gausvamda xazs. eklesiebi (yovel SemTxvevaSi rwmenis sakiTxebSi) daculi unda iyvnen saxelm-
wifos neitralurobis safuZvelzec. 
40 SvedeTis uzenaesma sasamarTlomac ki aRiara, rom bibliuri poziciebi, romlebic faqtobrivad antihomo-
seqsualuri siZulvilis enad SeiZleba CaiTvalos, unda iqnes daculi. ixileT Nytt Juridiskt Arkiv [NJA] [uzenaesi 
sasamarTlo] 2005-11-29 gv. 1 (Svedur enaze).
41 Richard Rorty, Religion as Conversation-Stopper, in PHILOSOPHY AND SOCIAL HOPE 171 
(1999). rortis azriT, religiuri argumentebi saubris CamSleli argumentebi iyvnen, radgan religiuri ar-
gumentebi piradi mosazrebebi iyo, romlebic sazogadoebriv sakiTxebze gamarTuli debatebis dros gamoiy-
eneboda. “amis Semdeg damdgari siCume niRbavs jgufis survlis, Tqvan Semdegi ram: “mere ra? Cven Sens pirad 
cxovrebas ar vixilavdiT, Cven sazogadoebrv politikas vixilavdiT. nu gvawuxeb iseTi raRacebiT, rac Cven 
ar gvexeba~. iqve: “magram religia an religiuri argumentebi saubris CasaSlelad gamoyeneba xolme, radgan am 
SemTxvevaSi religiur pozicias upiratesobis da eqskluziuri codnis pretenzia gaaCnia. aseT scenarSi re-
ligiuri pozicia sekularul pozicias gauTviTcnobierebaSi adanaSaulebs im dros, roca religiur pozicias 
ki esmis sazogadoebrivi saRi azri, magram mas ararelevanturad miiCnevs. daeyrdnoba ra misTvis konstitu-
ciiT garantirebul statuss, religiuri pozicia ganacxadebs, rom konstituciiT garantirebuli dacva aseve 
gulisxmobs misi mosazrebebis kanonmdeblobaSi aRiarebis uflebas~.
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Rebis Sesaxeb imas niSnavs, rom ukve zedaculi poziciis mosazrebebi sazogadoebriv 
ganxilvebSi daiSveba.

religias SeuZlia individis identificirebis saWiroebebi daakmayofilos. am 
mxriv religiuri mrwamsi da masTan dakavSirebuli emociebi dacvas namdvilad im-
saxureben. magram es ar aris sakmarisi safuZveli sazogadoebrivi sferos kvlav 
iseTi sentimentebiT organizebulad gadajgufebisaTvis, rogorebicaa siamaye, aRS-
foTeba da TviTganviTarebis koncefciebi. garda amisa, arsebobs sazogadoebrivi 
wesrigis dacvasTan dakavSirebuli problema: Zlieri religiebi xSirad misione-
ruli xasiaTis matarebeli arian da sxvebis sulebis da mTeli msoflios gadarCenas 
qadageben sakuTari faseulobebis danarCeni sazogadoebisTvis Tavze moxvevis gziT, 
rac sxva mrwamsis da cxovrebis stilze morgebas gamoricxavs. 

III. gamowvevebis pirispir

konstituciur sistemaSi sekularizmis “sapatrulo~ movaleobebis gaTvaliswi-
nebiT, konstituciurma praqtikam Sesabamisi reagireba unda moaxdinos araseku-
larul konstituciur argumentebze imisaTvis, rom SenarCunebuli iqnes sekula-
rizmis ukan mdgari fuZemdebluri konstituciuri faseulobebi, konkretulad ki 
saxalxo suvereniteti (gonebrivad) avtonomiur, kritikulad moazrovne moqala-
qeebis saxelmwifoebriv wyobilebaSi. garkveuli Zlieri religiebis damcvelebi 
sekularul poziciebs konstituciuri argumentebis gamoyenebiT edavebian. am 
argumentebTan gamklavebisas “patrulirebiT dakavebulma~ sekularizmma aTvlis 
wertilad religiis Tavisuflad mimdevrobis zedaculi principi unda aiRos. faq-
tobrivad, am moTxovnebTan dakavSirebuli samarTleblivi eWvebi, romlebic seku-
laristebSi arsebobs, dafuZnebulia im azrze, rom zedaculi pozicia saboloo 
jamSi am poziciis borotad gamoyenebaSi SeiZleba gadaizardos. ra Tqma unda, 
amgvari eWvebi imas ar niSnavs, rom xalxma, romlebic sazogadoebriv debatebSi 
monawileobs, an Tundac iuridiul sferoSi muSaobs, ar unda aRiaros, rom seku-
laruli konstituciuri sistemis zogierTi fuZemdebluri faseuloba religiidan 
an religiebidan momdinareobs. es eWvi im truizmis borotad gamoyenebasTan aris 
dakavSirebuli, romlis mixedviTac aRniSnuli saerTo humanitaruli faseulobebi 
erTgvar Seuvsebel Cekad gamoiyeneba nebismieri im poziciisTvis, romelic reli-
giidan momdinareobs.
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Sedegobrivi winaaRmdegoba

konstituciuri politika, romelic liberalur konstitucionalizms demokra-
tiuli an arademokratiuli TeokratiiT Secvlis, iseT socialur organizebas gu-
lisxmobs, romelic morwmuneebis intensiur, emociur identificirebazea dafuZne-
buli. iseTi politikuri reJimi, romelic ar aRiarebs RmerTis cnebas, miuRebelia 
Rrmad religiuri sazogadoebisTvis, radgan “adamianebi srulyofilad ver grZnoben 
Tavs, Tu isini ecdebian TavianTi SegrZnebebis siRrmiseuli wyaroebis politikuri 
Sexedulebebisgan gancalkevebas~42. kanonmdeblobisTvis arasekularuli safuZvle-
bis daSveba am poziciis damkvidrebis risks qmnis.

religiuri pluralizmi

arasworad interpretirebuli pluralizmi erT-erTi is troas cxeni SeiZle-
ba gaxdes, romelic religiur safuZvlebs demokratiul gamarTlebas mouZebnis. 
Zlieri religiebi TavianTi praqtikis damkvidrebas iTxoven. am logikiT, reli-
giiT nakarnaxevi sazogadoebis da individis qceva adamianebis da maTi religiebis 
Tanasworobis saxeliT yovelgvari sekularuli Semowmebis gareSe unda damkvi-
drdes (anu imis kiTxvis gareSe, Tu ramdenad Seesabameba aRniSnuli qceva moqmedi 
kanonis neitralobis kriteriumebs). Cemi azriT, es pluralizmis arasworad in-
terpretirebaa, bolos da bolos 

“pluralizmi, tolerantoba da liberaloba “demokratiuli sazogadoebis~ maxa-
siaTeblebia. miuxedavad imisa, rom xandaxan saWiroa individualuri interesebis 
jgufis interesebisadmi daqvemdebareba, demokratia ubralod imas ar niSnavs, rom 
umravlesobis Sexedulebebi yovelTvis unda imarjvebdnen. unda iqnes miRweuli 
balansi, romelic uzrunvelyofs umciresobebis warmomadgeneli adamianebis mi-
marT samarTlian da swor mopyrobas da romelic gamoricxavs dominanturi pozi-
ciis mier sakuTari mdgomareobis borotad gamoyenebas~43.

Tumca umciresobebis warmomadgenlebisadmi Sesabamisi mopyrobis moTxovna 
imas ar niSnavs, rom unda moxdes religiuri umciresobis (an umravlesobis) iseTi 

42 grinvalti, ixileT zemoT SeniSvna π20 406-e gverdze.
43 Sahin v. Turkey, App. No. 44774/98, Eur. Ct. H.R., ¶ 108 (2004).
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praqtikis da Sexedulebebis44 aRiareba, romlebic iseT qcevas da praqtikas qa-
dageben, romlebic ugulebelyofen tolerantobas an genderul Tanasworobas, an 
ubralod mavne arian am sityvis im gagebiT, romelic j.s. milis gansazRvrebiT, 
xelisuflebis aRmkveTi RonisZiebis gatarebis safuZvels iZleva, an romlebic 
umciresobebis wevrebs sxva jgufebSi integraciis SesaZleblobas uzRudaven an 
ukrZalaven.

pluralizmis specifikuri versiaa lokalizmi, romelic nawilobriv ioderis45 
saqmis mixedviT aris modelirebuli. lokalizmis mixedviT: tolerantulma sa-
zogadoebam adgilobriv Tems sakuTari religiuri wesebis mixedviT cxovrebis 
saSualeba unda misces, gansakuTrebiT im SemTxvevaSi, Tu am lokaluri Temis 
religiuri praqtikis sazogadoebis danarCen nawilSi gavrcelebis SesaZlebloba 
ar arsebobs. aRniSnuli pozicia TiTqos Seesabameba tolerantobis da TviTga-
morkvevis liberalur moTxovnebs, Tumca am SemTxvevaSi sargeblobas individi ar 
iRebs. piriqiT, am SemTxvevaSi jgufSi Semavali individi daucvelic ki SeiZleba 
darCes.

garda amisa, kidev erTxel unda aRiniSnos, rom konstitucionalizmi funqcio-
nirebadi saxelmwifos Teoriaa. Tu ioderis tolerantoba farTod iqna gamoyene-
buli, maSin Cven sazogadoebrivi da erovnuli daSlis saSiSroebis winaSe SeiZleba 
davdgeT. swored amitom ioderis midgomis gavrcoba aSS-Si KiryasJoel-is46 saqmiT 
iqna uaryofili, Tumca israelSi es sakiTxi mudmivi davis sagania. israelis uze-
naesi sasamarTlo, rogorc Cans, ufro xSirad amgvar konfliqtebs erovnuli su-
bieqtebis sasargeblod wyvets xolme (“balkanizaciis~ SiSis gamo), Tan am SemTxve-
vaSi aRniSnuli sasamarTlo cdilobs, saxelmwifo doneze moqmedi demokratiis 
mxardaWeras da ara iseTi demokratiisa, romelic romelime adgilobrivi Temis 
doneze imuSavebda47. religiurad motivirebuli samarTali, romelic demokratias 
uqmnis safrTxes an romlis iseTnairad adaptireba ar xerxdeba rom demokratias 
moergos, problematur sakiTxad rCeba. 

44 aseTi mosazrebebi sityvis da rwmenis Tavisuflebis gamoxatulebad iTvleba da ra Tqma unda Sesabamisadac 
aris daculi. 
45 Wisconsin v. Yoder, 406 U.S. 205 (1972).
46 Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687 (1994). 
47 ixileT magaliTad HCJ 953/01 Solodkin v. Beit Shemesh Municipality [2004] IsrLR 232, 248. sakanonmdeblo sakiTxebSi ero-
vnuli gadawyvetilebebis miReba lokalur doneze kompromisebis saxiT „moTxovnilia israelis saxelmwifos 
rogorc ebrauli da demokratiuli saxelmwifos faseulobebiT. es asaxulia adgilobriv doneze, erTi mxriv, 
ebrauli da nacionaluri faseulobebis da, meore mxriv, demokratiul qveyanaSi individualuri piris Tavi-
suflebis principebis erTmaneTTan dabalansebis saWiroebaSi“.
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farisevluri sazogadoebrivi saRi azri  
(sityva “religiurebi~ ar ikargeba TargmanSi)

sazogadoebrivi saRi azris moTxovna dakmayofilebulad iTvleba maSin, rodesac 
kanonmdeblis argumentebi warmodgenili da miRebulia met-naklebad yvelasTvis 
misaReb safuZvlebze (anu romlebic Tavis TavSi winaswar ar gulisxmobs rwmenis 
raime gamovlinebas an saRrmTo werilSi arsebul raime miTiTebas, anu romelSic 
konstituciuri wyobileba rwmenis gamovlinebad ar iTvleba). aRniSnuli Teoriuli 
moTxovnebi samarTalSi sakmao xnis win iqna miRebuli. lemonis testis mixedviT, imi-
saTvis, rom romelime sakanonmdeblo aqti konstituciurad iqnes miCneuli, mas “pir-
vel rigSi sekularuli mizani unda hqondes; meore rigSi misi ZiriTadi an mTavari 
Sedegi ar unda iwvevdes romelime religiis gaZlierebas an SezRudvas; dabolos, 
sakanonmdeblo aqtma xeli ar unda Seuwyos xelisuflebis religiasTan zedmetad 
dakavSirebas~48. 

magram, Tundac sazogadoebrivi saRi azri araadekvaturi iyos kanonmdeblobis 
da sxva samTavrobo gadawyvetilebebis konstitucionalurobisTvis, radgan es mo-
sazrebebi mxolod maTi gamarTlebis SesaZleblobaze ar aris dafuZnebuli, mTava-
ria esa Tu is sakanonmdeblo aqtis mier gamowveuli realuri Sedegebi,49 romlebic 
sekularuli kuTxiT da ara sulis cxonebis konteqstSi unda iqnes Sefasebuli.

garkveuli gagebiT, sekularul praqtikas ar SeuZlia sazogadoebrivi saRi 
azris ukan mdgari motivebis ugulebelyofa, maSinac ki, rodesac argumentebis 
ganmarteba xdeba (rodesac es argumentebi ganmartebas eqvemdebareba). garkveuli 
mosazrebebi, romlebic, erTi SexedviT, sazogadoebrivi saRi azris moTxovnebs 
akmayofileben, SeiZleba iyos problematuri, radgan isini farisevluri mosazre-
bebia. rodesac cxaddeba rom abortis winaaRmdeg brZola qalis janmrTelobis 
dacvisTvis imarTeba, im dros, rodesac realurad es brZola sicocxlis xelSeuxe-
blobis mosazrebidan gamomdinare mimdinareobs, aseTi pozicia ar aris gulwr-
feli. xolo argumentis borotad gamoyeneba da aragulwrfeloba sasamarTloSi 
ar iqneba dafasebuli. 

garda amisa, aseTi farisevloba damRupveli iqneba swored im religiisTvis, 
romlis saxeliTac iqna aRniSnuli tyuili gamoyenebuli. samwuxarod, amgvari fari-
sevloba (romelic nawilobriv tradiciebis mowonebidan gamomdinareobs) ar aris 
ucxo sakonstitucio sasamarTlo praqtikisTvis. magaliTad, zogierTi sakonsti-
tucio sasamarTlo umravlesobis religiur praqtikas misaRebad miiCnevs da amis 
gasamarTleblad acxadebs, rom es praqtika neitraluri konstituciuri praqtikaa, 

48 Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). For Canada, see Chamberlain v. Surrey School District No. 36 [2002] 4 S.C.R. 710 (Can.). 
49 grinvalti, ixileT zemoT SeniSvna 20 407-e gverdze.
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romelic iseT neitralur sakiTxebs asaxavs, rogorebicaa janmrTeloba, ojaxuri 
cxovreba an iseTi erovnuli tradiciebi, romlebic neitralurad iTvleba. 

erovnul religiur ardadegebs da kviradRis wesebis dacvas (kviras dasvenebas) 
Cveulebriv yovelkvireuli dasvenebis da ojaxuri erTobis aucileblobiT amarT-
leben xolme. Tavad is faqti, rom kvira Tu SabaTi religiurad dawesebul dRes 
emTxveva ignorirebulia. garda amisa, kanadis uzenaesma sasamarTlom daadgina, rom 
sekularizmi religiaze dafuZnebuli politikis mosazrebebTan Tavsebadia Tu es 
pluralizms ar gamoricxavs.

“sekularizmis moTxovna, romelic Sesulia kanonSi skolebis Sesaxeb, ar gamo-
ricxavs im gadawyvetilebebis miRebis SesaZleblobas, romlebic mTlianad an nawi-
lobriv religiuri mosazrebebiT arian motivirebuli, Tu, ra Tqma unda, am gadawy-
vetilebebis aRsruleba skolis sabWos Zalauflebas ar aRemateba. magram skolis 
sabWom iseTnairad unda imoqmedos, rom mis mier warmodgenili yvela sxvadasxva 
jgufis mimarT pativiscema da tolerantoba iqnes uzrunvelyofili... am kanonSi ga-
moyenebuli terminebi “sekularuli~ da “araseqturi~ imas gulisxmoben, rom zneobis 
arc erTi koncefcia ar iqneba gamoyenebuli erTmaneTis sawinaaRmdego Sexedule-
bebis dablokvisTvis an gamoricxvisTvis. kanonis es nawili mosazrebebis toleran-
tobis da mravalferovnebis mxardaWerazea orientirebuli da ara religiis amo-
Zirkvaze. is aranairad ar zRudavs mSoblebis da skolis sabWos wevrebis uflebas. 
iseT religiur doqtrinebs misdevdnen, romlebic gmoben homoseqsualizms, Tumca 
kanoni krZalavs amgvari doqtrinebis skolis sabWos mier ganxorcielebul poli-
tikaSi gadazrdas, radgan am SemTxvevaSi sxvebis Tvalsazrisis WeSmariteba iqneba 
eWvqveS dayenebuli~50.

es imas xom ar niSnavs, rom skolis sabWos aqvs ufleba, skolaSi iseTi religiuri 
ganaTleba dauSvas, romelic regularulad gmobs homoseqsualizmis codvas da amave 
dros neba misces moswavleebs da sxva RvTismsaxurebs, moaxdinon homoseqsualizmis 
gandideba, Tu maT es moesurvebaT (an gabedaven rom moisurvon)? kanaduri pozicia 
SeiZleba asaxavdes pragmatul tradiciul midgomas im gagebiT ra gagebiTac grin-
valti axsenebs tradiciebs51. magram aris ki es tradiciebis areali? principuli 
midgomis gareSe tradiciulma da guluxvma sekularizmma SeiZleba ver gauZlos 
Zlieri religiis gavlenas da swored amitomac im qveynebSi, sadac Zlier religiebs 

50 Chamberlain v. Surrey School District No. 36, [2002] 4 S.C.R. 710, 2002 SCC 86 (Can.) 
51 rodesac Cvens politikur praqtikas vukvirdebiT, vxedavT, rom Cvens sazogadoebas religiis politikur 
cxovrebaSi adgilis gansazRvrebis sakmaod bundovani da sakamaTo wesebi gaaCnia. Cemi azriT, aRniSnuli we-
sebi liberaluri demokratiisTvis misaReb midgomebs warmoadgenen da isini Cveni sazogadoebisTvis, mocemul 
periodSi, zedgamoWrilia. me vwuxvar imas, rom am didi kulturis farglebSi arsebobs aseTi mkveTri dayofa 
seriozuli religiis (romelic bevr adamianze axdens zegavlenas da sakmaod didi gavlena aqvs politikur 
cxovrebaze) da mTlianad kulturas Soris, romelic didwilad arareligiuri gaxda. Cemi azriT, ufro sa-
sargeblo iqneboda farTo kulturis farglebSi cxovrebis religiur an sulier ganzomilebebze meti dia-
logi rom mimdinareobdes. ubralod, me religiuri sentimentebis konkretuli politikuri sakiTxebis ganxil-
vebSi didi doziT daSvebis momxre ar var~. Kent Greenawalt, Religious Expression In The Public Square—The Building Blocks 
For An Intermediate Position, 29 LOY. L.A. L. REV. 1411, 1420 (1996).
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Zalze Zlieri socialuri zegavlena aqvT, swored aseTi midgoma aris mizanSewonili 
da mxardaWerili. swored aqedan gamomdinare, safrangeTis da TurqeTis konstitu-
ciebma ufro principuli da aratradiciuli poziciebi daikaves.

sazogadoebrivi saRi azri saWiro ar aris?

ufro pirdapiri da sul ufro da ufro popularuli mcdeloba, moxdes sekulariz-
misTvis gverdis avla (romlis naTeli magaliTia maikl peris saxelobis stipendia), 
miznad isaxavs liberaluri konstitucionalizmis mTliani koncefciis cvlilebas52. 
peris azriT, amgvar konstitucionalizmSi saerTod ar aris saWiro sazogadoebrivi 
da, gansakuTrebiT, konstituciuri gadawyvetilebebi sazogadoebriv saR azrs efuZ-
nebodes, Tu konstituciaSi gawerili fuZemdebluri uflebebi pativcemuli iqneba53. 
praqtikaSi am uflebebis pativiscema naklebad sanugeSo iqneba maTTvis, visTvisac 
saswavlo programaSi kreacionizmis savaldebulo an alternatiul sagnad Seyvana 
miuRebelia.

peri da bevri sxva acxadebs, rom sekularizmis da neitralobis principis mxardam-
Werma sasamarTlom ar unda gaauqmos iseTi kanonmdebloba, romelic krZalavs raime 
saxis qcevas „im safuZvelze, rom aRniSnuli qceva religiuri mrwamsis safuZvelze 
amoralurad iTvleba~. agram, Cemi azriT, moraluri mizezebi precedentad SeiZle-
ba iqnes gamoyenebuli. kanoni aris sityva, romelic Sexedulebebs aZlierebs da 
sxvebs konkretuli qmedebis Cadenis survils konkretuli sanqciebis SiSiT uqrobs. 
amgvari efeqtis ugulebelyofa sasamarTlos sibeces an farisevlobas utoldeba. 
sasamarTlos amgvari midgoma Zalze problematuria, radgan is konkretuli reli-
giuri praqtikis ara mxolod zedapirulad mxardaWeris saSualebas iZleva. yovel 
SemTxvevaSi, umciresobebisTvis es neitralitetis darRvevad CaiTvleba.

peris argumenti nawilobriv keTilgonivrulia. rodesac saqme exeba kanonmde-
blobis samarTleblivad gadaxedvas, sasamarTlom arasodes ar icis konkretulad 
ra aris religiur mrwamsze dafuZnebuli da ra ara. magram ra vuyoT im arguments, 
romlis mixedviTac kanonmdeblobas unda gaaCndes hqondes es damajerebeli, da-
moukidebeli sekularuli safuZveli? Tu peri am moTxovnas aRiarebda. maSin mas 

52 ixileT magaliTad Michael J. Perry, Why Political Reliance on Religiously Grounded Morality Is Not Illegitimate in a Liberal Democ-
racy, 36 WAKE FOREST L. REV. 217 (2001). 
53 gavixsenoT, rom, Tundac kantis liberaluri tradiciis mixedviTac, fuZemdebluri uflebebis pativis-
cema TavisTavad ar xdeba, maTi pativiscema imitom xdeba, rom isini piradi avtonomiis saSualebas iZlevian, 
rodesac piradi avtonomia sazogadoebaSi mosazrebebis avtonomiurad gamoyenebas niSnavs. ixileT habermasi, 
ixileT zemoT SeniSvna 1.
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mouwevda (xolo mosamarTleebs ki saSualebas miscemda) misi zneobrivi daskvnebis 
kanonmdeblebis zneobrivi daskvnebiT Canacvleba im SemTxvevaSi. rodesac sazoga-
doebaSi garkveul moralur sakiTxebTan dakavSirebiT kamaTi mimdinareobs54. Tumca 
es principSi protestis sagani ar aris. liberaluri konstitucionalizmi garkveul 
faseulobebs icavs da amitom umravlesobis mier umciresobisTvis Tavs moxveuli 
yvela zneobrivi valdebuleba misaRebi ver iqneba. am SemTxvevaSi mosamarTleebs 
gansakuTrebuli roli ekisrebaT. sakonstitucio-samarTlebrivi gadawyvetilebe-
bi, maT Soris sasamarTlo gadawyvetilebebi, sazogadoebrivi wesrigis (am cnebis 
yvelaze neitraluri gagebiT) SenarCunebas emsaxureba. garda amisa sakonstitucio 
sasamarTlos mosamarTles zneobrivi valdebuleba aqvs, specifikur situaciebSi 
daicvas umciresoba religiis safuZvelze SemoRebuli ganzogadebuli wesebisgan. 
faqtobrivad, zneobis kanonmdeblobiT gansazRvra, im dros, rodesac konkretuli 
ziani/safrTxe ar Cans, warmosaxuli wesieri (Cvens SemTxvevaSi “zeciuri~) sazogadoe-
bis saxeliT Zalze problematuri sakiTxia liberaluri konstitucionalizmisTvis, 
yovel SemTxvevaSi, manam, sanam liberaluri konstitucionalizmi individualur 
avtonomias niSnavs. religiis Tavisuflad mimdevrobis konstituciurad gansazR-
vruli pativiscemis gaTvaliswinebiT, sakonstitucio sasamarTlo gansakuTrebulad 
SeSfoTebuli unda iyos, rodesac sekularuli safuZvlebis ukan (an mis paralelu-
rad) religiuri motivebis danaxva SeiZleba, imis gaTvaliswinebiT, rom religiebis 
partikularizmi xSirad sxva religiebis da aTeistebis winaaRmdeg aris mimarTuli. 
amgvari partikularizmi morwmuneebis da aramorwmuneebis Tanasworuflebian moqa-
laqeobas safrTxis qveS ayenebs. amgvari SiSebi gansakuTrebiT safuZvliania iseTi 
Zlieri religiebis SemTxvevaSi (iseTi Tavis TavSi Caketili Zlieri religiebisgan 
gansxvavebiT, rogoricaa amiSebi), romelTa mizania sxvebis sulebis gadarCena. es 
imas niSnavs, rom, rogorc minimum, religia qcevis saerTo wesebs adgens, romlebic 
yvelas Seexeba ise, rom es qcevis wesebi uxerxul mdgomareobaSi ar Caayenebs reli-
giurad ganwyobil adamianebs. magram rac ar unda arasasiamovno iyos es, Tanamedro-
veoba sxva bevr ramesTan erTad uxerxul mdgomareobaSi cxovrebasac niSnavs. 

politikuri ambiciebis mxriv yvela religia erTnairi ar aris, Tumca zogierT 
Zlier religias namdvilad aqvs politikuri ambiciebi. stetmeni da sapiri acxade-
ben rom:“im SemTxvevaSic ki, rodesac religia Seumwynarebelobis da SeiZleba Zala-
dobis komponentebs Seicavs, mainc gaumarTlebeli iqneba religiurad ganwyobili 
adamianebisTvis sazogadoebriv diskusiebSi religiurad ganwyobili adamianebis 
saxiT miRebis uflebis uaryofa. aqedan gamomdinare, naklebad eqstremaluri dacvis 
meTodebis gamoyenebaa SesaZlebeli imisaTvis, rom zemoxsenebuli saSiSi Sedegebis 
Tavidan acileba moxdes~55. 

54 religiiT nakarnaxevi arCevani SeiZleba iyos arakonstituciuri sxva mizezis gamo, magaliTad, rasebs Soris 
qorwinebis dawuneba.
55 Danny Statman & Gidon Sapir, Is the Liberal State Entitled to Act in Reliance on Religious Considerations? 23 (aRniSnuli naSromi 
ar gamoqveynebula, naSromi avtorebTan inaxeba).
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magram sazogadoebriv diskusiaSi monawileoba sazogadoebrivi politikis reli-
giur safuZvlebze gansazRvris da am partikularuli miznebis kanonis meSveobiT 
miRwevis tolfasi ar aris. arsebobs bevri SemTxveva, rodesac religiuri pozicie-
bis amsaxveli politikuri winadadebebi gasagebi, asatani da misaRebic ki iyos sazo-
gadoebis arareligiuri wevrebisTvisac, magram iseTi pozicia, romelic religiur 
mmarTvelobas daJinebiT moiTxovs albaT mainc uadgilo darCeba. 

peris azriT, amerikelebis umravlesobisTvis gaugebaria iseTi moraluri mosa-
zrebebisTvis privilegiebis CamorTmeva, romlebic religiuri mrwamsisgan damouki-
deblad ver iarsebeben. perisTvis sawinaaRmdego midgoma seqtanturia.

peris azriT, kanonmdeblobis damoukidebel sekularul safuZvlebze dafuZneba 
“diskriminaciaa bevri religiurad ganwyobili morwmunisTvis~56. misi ganmartebiT, 
iseTi adamianebi, romelTa Sexedulebebi sazogadoebrivi gadawyvetilebebis miRe-
bis procesSi iseTive rols ar asruleben rogorc absoluturad sekularuli Sexe-
dulebebis mqone adamianebis mosazrebebi, faqtobrivad meorexarisxovan moqala-
qeebad yalibdebian. (ra Tqma unda, Zlieri religiis mimdevrebi – aseTi religiebis 
pluralistuli versiebis momxreebic – Tanamedrove narcisizmis kulturis sau-
keTeso tradiciebSi warmatebiT axerxeben msxverplis mantiis morgebas).

peris pozicia mcdaria. is faqti, rom sekularuli mosazrebebi da mxolod da 
mxolod sekularuli mosazrebebia miRebuli saxelmwifo samarTalSi raime saxis 
sazogadoebrivi qmedebis ganxorcielebisTvis, sulac ar aris “sekularuli mosa-
zrebebisTvis~ da, miT umetes, sekularulad ganwyobili moqalaqeebisTvis upirate-
sobis miniWeba. araferi ar uSlis xels religiurad ganwyobil adamianebs TavianTi 
mosazrebebis gaziarebaSi da faqtobrivad morwmuneebi Tavisi mosazrebebis gazia-
rebas axdenen an xSirad iyeneben am mosazrebebs politikurad organizebul sazoga-
doebebSi. faqtobrivad peri sekularulad ganwyobili adamianebis fuZemdebluri 
mosazrebebis da faseulobebis araswor ganmartebas akeTebs. sxvaTa Soris, xSirad 
sekularuli mosazrebebic ar aris xolme gaTvaliswinebuli da, ra Tqma unda, am 
SemTxvevaSi, Tu aTeisti ganacxadebs, rom misi msoflmxedvelobis gamo mis winaaRm-
deg diskriminacias aqvs adgili, es araswori iqneba. misi, argumentis ugulebelyofa 
SeiZleba xdebodes imitom, rom es argumenti ubralod mcdaria, an is sazogadoe-
brivi uTanxmoebis sagans exeba an ubralod umravlesoba Tavad cdeba. Secdomebi 
dasanania, magram misaRebia sekularul demokratiaSi, Tu es Secdomebi araswor va-
raudzea dafuZnebuli (romelic inteleqtualurad yvelasaTvis gasagebia).

rodesac kanonmdebloba, magaliTad, acrebis gakeTebas moiTxovs (garkveuli reli-
giuri mrwamsis sawinaaRmdegod), es aTeistebis mosazrebebs ar aniWebs prioritets, 
romlebic acrebs, jandacvas an maTi Svilebis janmrTelobas “aRmerTeben~. acrebi 
(maTi sasargeblo Sedegebi) misaRebia im safuZvelze, romelic RmerTis cnebebis 

56 peri, ixileT zeviT SeniSvna 52.
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miuxedavad, yvela gonieri adamianisTvis aris gasagebi, miuxedavad imisa, religiure-
bi arian isini Tu ara. neitralobisTvis damaxasiaTebeli sirTuleebis miuxedavad, 
swored sazogadoebrivi saRi azris neitraloba (anu arareligiuri mosazrebebis 
safuZvelze gadawyvetilebebis miRebis iuridiuli moTxovna, romelic yvelasaTvis 
gasagebia) axdens adamianebis meorexarisxovan moqalaqeebad qcevis prevencias. 

normatiuli Zalaufleba

saqme imaSi ki ar aris, rom religiuri argumentebi gaugebaria aramorwmuneebis-
Tvis. sekularul moqalaqes esmis RmerTis koncefcia, magram misTvis am koncefcias 
normatiuli Zalaufleba ar gaaCnia. maSin, ratom unda aRiaros religiurma ada-
mianma miTiuri martorqebis, an adamianis uflebebis, an mecnierebis normatiuli 
Zalaufleba? mas (religiur adamians) am cnebebis gageba sxva gonieri adamianis ms-
gavsad SeuZlia. ubralod, es cnebebi misTvis SeiZleba ar iyos normatiuli Za-
lauflebis matarebeli. ra Tqma unda, sazogadoebrivi saRi azris dakmayofilebas-
Tan dakavSirebul sekularul argumentebs raime gansakuTrebuli jadosnuri Zala 
ar gaaCnia, ubralod, sxva, arasekularuli midgomebi ufro mavnea. mTavaria, pasuxi 
Semdeg kiTxvaze: ras aqvs normatiuli Zalaufleba samarTalSi? am mxriv konstitu-
cionalizmma da dasavlurma konstituciebma arCevani gaakeTes. sxva sazogadoebebSi 
sxva konstituciebma SeiZleba sxvanairi arCevani gaakeTon, magram maT konstitucio-
nalizmze dafuZnebul saxelmwifoebs ver vuwodebT. rac ufro mTavaria, sekula-
ruli konstituciuri wyobilebis arCevani inteleqtualuradac da praqtikuladac 
yvelasaTvis xelmisawvdomi da gasagebia, maT Soris religiuri adamianebisTvisac, 
Tumca igives ver vityviT maSin, roca saqme gvaqvs religiur konstituciur wyobi-
lebasTan. adamianebs am arCevanis gakeTebaSi monawileobis saSualeba gaaCniaT. es 
maTi suverenuli politikuri arCevania. magram TeokratiaSi danawesebi ganxilvis 
gareSe miiReba, isini saerTo arCevanis safuZvelze ar gaicema da isini faqtobrivad 
Tavsmoxveulia morwmuneebze, romlebsac amaze uaris Tqmis SezRuduli saSualeba 
gaaCniaT. 

pragmatul sibrtyeSi dasavleTis mier konstitucionalizmis arCeva molaparake-
bebis Sedegad moxda. SeiZleba isec moxdes, rom momavalSi religiebic da eklesie-
bic am molaparakebebis procesSi gacilebiT ufro gaZlierdnen da SeiZleba dadges 
iseTi momenti, rodesac saxelmwifo samarTalSi religiurma poziciam gaimarjvos. 
am SemTxvevaSi religiis (da ara xalxis) mier gakeTebul arCevans eqneba mniSvneloba, 
maSinac ki, rodesac am arCevans mxars uWers fundamentalisturad ganwyobili morw-
muneebisgan Semdgari umravlesoba. im naklebad savaraudo SemTxvevaSi, Tu yvela 
adamiani nebayoflobiT airCevs religiis upiratesobas, mainc ver vityviT, rom amis 
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Semdeg warmoebuli politika suverenuli, avtonomiuri individebis mier Semdgari 
xalxis suverenuli arCevanis Sedegia. imitom rom, am SemTxvevaSi arCevans (umravle-
soba SemTxvevaSi manamde ukve arsebuli, miRebuli da araSeTanxmebuli)57 religia 
gaakeTebs.

sekularul konstitucionalizmSi religia, sazogadoebriv cxovrebaSi da kon-
kretulad politikur-iuridiuli gadawyvetilebebis miRebis procesSi ar monawi-
loebs. magram, amave dros, religiuri adamianebi, religiuri motivebi da religiuri 
argumentebi misasalmebelia sazogadoebriv debatebSi iseve rogorc yvela adamiani, 
yvela gonivruli motivi da yvela argumentia misasalmebeli amgvar debatebSi. 

SeiZleba ufaso sasadilo religiuri mosazrebebiT da sulis gadarCenis mizniT 
arsebobdes, magram kanonisTvis es mainc iqneba sakvebis ufasod gamanawilebeli 
dawesebuleba, romelmac garkveuli sanitaruli wesebi da socialuri daxmarebis 
gawevis normebi unda daicvas.

neba momeciT, davubrunde leforis mier mocemul sekularizmis uZlieres para-
digmas. religiis sazogadoebrivi asparezidan gandevnam an mis mier am asparezis 
Tavad datovebam garkveuli sicariele datova. am SemTxvevaSi am sicarielis amovse-
bis konkretuli wesebi da struqtura ar arsebobs da demokratia an sxva Zalebi am 
sicarieles mudmivi procesis farglebSi avseben. konstitucionalizmisTvis am sica-
rielis Sevsebis wesebi sulerTi ar aris da sakonstitucio samarTlebrivma praq-
tikam unda daicvas is idea, romlis mixedviTac am wesebis gansazRvra sekularuli 
kanonebis safuZvelze unda xdebodes. 

57 ra Tqma unda, religiebis Sesaxebac xdeba SeTanxmebebis miRweva da molaparakebebis warmoeba, Tumca ara 
demokratiuli procesis farglebSi, Tumca es sociologiuri sakiTxia da ara normatiuli.
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adgilobrivi TviTmmarTvelobis 
garantiebi evropul 
konstituciebSi

besik lolaZe

saqarTvelos sakonstitucio sasamarTlos yofili wevri.

saqarTveloSi, konstituciuri reformis farglebSi, aqtiurad ganixileba adgi-
lobrivi TviTmmarTvelobis konstituciur-samarTlebrivi mowesrigebis sakiTxi. 
vfiqrobT, winamdebare werilSi gadmocemuli evropuli saxelmwifoebis konstitu-
ciebis Sesabamisi normebis zogadi analizi waadgeba am process. sainteresoa ro-
gorc im saxelmwifoTa gamocdileba, romlebSic adgilobrivi TviTmmarTvelobis 
xangrZlivi tradicia arsebobs, aseve im qveynebis midgomac, sadac didi xani ar 
aris, rac safuZveli Caeyara adgilobriv TviTmmarTvelobas. konkretul sakiTxe-
bze gadasvlamde, zogadad gvinda aRvniSnoT, rom adgilobrivi TviTmmarTvelobis 
konstituciuri uzrunvelyofa ar unda atarebdes mxolod formalur xasiaTs. is 
realurad unda aiZulebdes saxelmwifo xelisuflebas, pativi sces da daicvas adgi-
lobrivi TviTmmarTvelobis ufleba, ar xelyos misi arsi.

evropul saxelmwifoebs Soris SeiZleba gamovyoT jgufi, romlebSic adgilo-
brivi TviTmmarTvelobis sakiTxs konstituciaSi naklebi yuradReba eTmoba an saer-
Tod ignorirebulia. es imas niSnavs, rom mcirdeba adgilobrivi TviTmmarTvelobis 
sferoSi saxelmwifos saqmianobis konstituciuri kontrolisa da SezRudvis Se-
saZleblobebi. SvedeTis aqtSi, mmarTvelobis formis Sesaxeb, saubaria arCeul kre-
bebze, rogorc gadawyvetilebis mimReb organoebze da adgilobrivi gadasaxadebis 
dawesebis SesaZleblobaze1. adgilobriv TviTmmarTvelobasTan dakavSirebiT, aqti 
sxva normebs ar Seicavs. adgilobriv TviTmmarTvelobas aseve mwir yuradRebas uT-
mobs daniis konstituciuri kanoni, fineTis konstitucia, Sveicariis konfederaciis 
konstitucia, romelic municipalitetebis avtonomiis uzrunvelyofas kantonalur 

1 SvedeTis konstitucia, muxli 7.
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samarTals miandobs2. zogierT SemTxvevaSi konstituciis arc erTi norma ar Seexeba 
adgilobriv TviTmmarTvelobas – magaliTisaTvis, norvegiis samefos konstitucia, 
bosniisa da hercogovinis konstitucia. ganviTarebul demokratiul saxelmwifoeb-
Si, adgilobrivi TviTmmarTvelobis konstituciuri mowesrigebis sruli an nawilo-
brivi vakuumis pirobebSi, ar arsebobs adgilobrivi TviTmmarTvelobis arsebiTi 
likvidaciisa Tu gamofitvis safrTxe, rasac ver vityviT im qveynebze, romlebSic 
demokratia jer kidev sustia da adgilobrivi TviTmmarTvelobis tradicia pirvel 
nabijebs dgams. Tumca, rogorc konstituciebis analizi gviCvenebs, adgilobrivi 
TviTmmarTvelobis sakiTxebis vrceli mowesrigebac ar niSnavs, rom es mniSvnelo-
vani demokratiuli instituti srulyofilad aris daculi.

gansxvavebulia midgoma adgilobrivi TviTmmarTvelobis definiciasTan dakavSi-
rebiT. xazgasmiT gvinda aRvniSnoT, rom adgilobrivi TviTmmarTveloba ar aris Zi-
riTadi ufleba an msgavsi ram. adgilobrivi TviTmmarTvelobis uflebis subieqtia 
Sesabamisi teritoriuli korporacia da ara mis teritoriaze mcxovrebi piri an 
pirTa jgufi. adgilobrivi TviTmmarTvelobis uflebas ZiriTad uflebad an Ziri-
Tadi uflebis msgavs uflebad ar ganixilavs germaniis federaluri sakonstitucio 
sasamarTlo3 da samecniero literatura4. TviTmmarTveloba moiazreba saxelmwi-
foSi da ara rogorc ZiriTadi ufleba saxelmwifos winaaRmdeg5. Cveni azriT, adgi-
lobrivi TviTmmarTvelobis Sesaxeb evropuli qartiac adgilobriv TviTmmarTve-
lobas ar ganixilavs rogorc individualur an jgufur ZiriTad uflebas. qartiaSi 
saubaria xelisuflebis adgilobrivi organoebis da ara calkeuli piris an pirTa 
jgufis uflebaze6.

postsabWoTa da aRmosavleT evropis zogierTi saxelmwifos konstitucia, TviTm-
marTvelobis uflebas afasebs rogorc ama Tu im adgilobrivi TviTmmarTvelobis 
erTeulis moqalaqeTa Tu mcxovrebTa uflebas. am ganmartebiT, meore planze gada-
dis adgilobrivi TviTmmarTvelobis erTeulis, rogorc adgilobrivi TviTmmar-
Tvelobis subieqtis mniSvneloba. belarusis respublikis konstitucia miuTiTebs 
adgilobrivi TviTmmarTvelobisa da mmarTvelobis ganxorcielebaze sxvadasxva or-
ganoebisa da formebis meSveobiT7. teritoriuli Temis, dabisa da qalaqis mcxo-
vrebTa uflebad ganixilavs adgilobrivi TviTmmarTvelobis uflebas ukrainis Zi-
riTadi kanoni8. adgilobrivi TviTmmarTvelobis uflebis msgavsi gageba gvxvdeba 

2 Sveicariis konfederaciis konstitucia, muxli 50, punqti 1.
3 BVerfGE 48, 64 (79); 58, 177 (189).
4 Nierhaus, Michael. Die kommunale Selbstverwaltung. Beiträge zur Debatte. Büchner, Christiane/Franzke, Jochen (Hrsg.). Berlin 1999. 
S.10; Kronisch, Joachim. Aufgabenverlagerung und gemeindliche Aufgabengarantie, 1. Auflage, Baden-Baden 1993. S. 71ff.
5 Stern, Klaus. Das Staatsrecht der Bundesrepublik Deutschland, Band I (Grundbegriffe und Grundlagen des Staatsrechts, Strukturprinzi-
pien der Verfassung). München, 1977. S.304.
6 evropuli qartia adgilobrivi TviTmmarTvelobis Sesaxeb, muxli 3, punqti 1.
7 belarusis respublikis konstitucia, muxli 177.
8 ukrainis konstitucia, muxli 140, abzaci 1.
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ungreTSi9, xorvatiaSi10, makedoniasa11 da sloveniaSi12. amis gamomwvevi mizezi, sava-
raudod, naklebi gamocdilebaa. rogorc cnobilia, sabWoTa kavSirisa da e.w. `socia-
listuri banakis~ qveynebisaTvis ucxo iyo adgilobrivi TviTmmarTvelobis insti-
tuti. mkacrad centralizebul saxelmwifoebSi ar arsebobda decentralizaciisa da 
adgilobrivi TviTmmarTvelobis sivrce. albaT aman ganapiroba, rom adgilobrivi 
TviTmmarTvelobis Tema sakmaod axali da ucxo aRmoCnda totalitaruli reJimebis 
damxobis Semdeg.

adgilobrivi TviTmmarTvelobis uflebisa da misi subieqtis sworad Camoyalibe-
bis TvalsazrisiT, problemebi ar aris dasavleTis demokratiuli saxelmwifoebis 
did nawilSi. daniis konstitucia adgilobrivi TviTmmarTvelobis uflebas ganixi-
lavs, rogorc ̀ municipalitetebis uflebas~13. TviTmmarTvelobis uflebis mqone te-
ritoriul erTeulad aris ganmartebuli Temi avstriaSi14. germaniis federaciuli 
respublikis ZiriTadi kanonis 28-e muxlis me-2 abzacidan naTlad irkveva TviTmmar-
Tvelobis uflebis ori subieqti – Temi da TemTa kavSiri. 

dadebiTi kuTxiT gamosayofia zogierTi postsabWoTa saxelmwifos magaliTi. 
somxeTis respublikis konstituciis 104-e muxli miuTiTebs, rom adgilobrivi 
TviTmmarTveloba aris municipalitetis ufleba. azerbaijanis respublikis konsti-
tuciis 142-e muxlis I punqtis mixedviT, `adgilobrivi TviTmmarTveloba xorciel-
deba municipalitetebis mier~. aSkaraa, rom adgilobrivi TviTmmarTvelobis su-
bieqtad azerbaijanis respublikis konstitucia swored municipalitets moiazrebs. 
igive SeiZleba iTqvas litvis respublikis konstituciis 119-e muxlze, romlis 
Sesabamisad, `adgilobrivi TviTmmarTvelobis ufleba garantirebuli aqvT kanoniT 
gaTvaliswinebul administraciul erTeulebs~.

aucilebelia konstituciur doneze adgilobrivi TviTmmarTvelobis institu-
ciuri ganmtkiceba. konstituciidan unda gamomdinareobdes, rom arsebobs adgilo-
brivi TviTmmarTvelobis erTeuli, rogorc samarTlis srulfasovani subieqti. es 
ar niSnavs calke aRebuli konkretuli erTeulis arsebobisa da xelSeuxeblobis 
uzrunvelyofas. Tu konstituciur garantias mivaniWebT individualur xasiaTs, ma-
Sin miviRebT suraTs, rom nebismieri teritoriuli reforma, Tundac sazogadoe-
brivi interesebiT, drois moTxovniTa da logikiT nakarnaxevi, Seferxdeba. 

Tavis mxriv, adgilobrivi TviTmmarTvelobis garantiis instituciuri xasiaTi 
ar unda iqnes gagebuli ise, rom saxelmwifos Tavisuflad SeeZlos misi arsobrivi 

9 ungreTis respublikis konstitucia, muxli 42.
10 xorvatiis respublikis konstitucia, muxli 132, abzaci 1.
11 makedoniis respublikis konstitucia, muxli 114, abzaci 1.
12 sloveniis respublikis konstitucia, muxli 138.
13 daniis konstituciuri kanoni, §82.
14 avstriis federaluri konstituciuri kanoni, muxli 116, punqti 1.
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gamofitva, adgilobrivi TviTmmarTvelobis erTeulebis Canacvleba damoukideblo-
bis armqone administraciuli erTeulebiT. ama Tu im erTeulis likvidaciis Tu sa-
zRvrebis Secvlisas, saxelmwifo valdebulia, daicvas proporciulobis principi. am 
procesis ganxorcielebisas Sesabamis sajaro samarTlis teritoriul korporacias 
unda SeeZlos Tavisi poziciis gamoxatva da dacva samarTlebrivi saSualebebiT. 

bevr evropul konstituciaSi dadgenilia garkveuli regulirebebi administra-
ciul-teritoriuli cvlilebebis ganxorcielebasTan dakavSirebiT, magram materia-
lur-samarTlebrivi moTxovnebisa da Sesabamisi samarTlebrivi dacvis saSualebebiT 
adgilobrivi TviTmmarTvelobis erTeulis uzrunvelyofis gareSe es regulirebebi 
formalur xasiaTs iZens. 

ruseTis federaciis konstituciiT gansazRvrulia, rom adgilobrivi TviTmmar-
Tvelobis teritoriuli sazRvrebis cvlileba daiSveba mosaxleobis azris gaTva-
liswinebiT15. am momentze yuradRebis gamaxvileba, TavisTavad, urigo ar aris, ma-
gram gaurkvevelia, ra igulisxmeba `mosaxleobis azris gaTvaliswinebaSi~, rogor 
xdeba am azris gamoxatva da ra xdeba, Tu mas ar gaiTvaliswineben. am TvalsazrisiT, 
gacilebiT daxvewilia somxeTis respublikis konstituciis 110-e muxli, romelic 
mkafiod adgens municipalitetebis gaerTianebas an gayofas mxolod sazogadoebis 
interesebidan gamomdinare. gansazRvrulia am sakiTxze adgilobrivi mosaxleobis 
mier azris gamoxatvac referendumis saSualebiT. adgilobrivi referendumis Se-
degebi ar ayovnebs municipalitetebis gaerTianebas an gayofas. es, garkveulwilad, 
azrs ukargavs referendumis ideas. konstituciidan ar irkveva, Tu samarTlebrivi 
dacvis ra saSualebebs SeiZleba mimarTos municipalitetma misi mosaxleobis ne-
bis ignorirebis SemTxvevaSi. estoneTisa da albaneTis konstituciebic, adgilo-
brivi TviTmmarTvelobis erTeulebis sazRvrebis Secvlisas iTvaliswineben maTi 
azris gaTvaliswinebis aucileblobas16. somxeTis msgavsad, aqac ar Cans adgilobrivi 
TviTmmarTvelobis moqmedebis sqema im SemTxvevaSi, rodesac is ar eTanxmeba sazR-
vrebis Secvlas.

Taviseburad udgeba TviTmmarTvelobis erTeulebis egzistencialur garantias 
CexeTis respublikis konstitucia. maRali donis TviTmmarTvelobis erTeulis Se-
qmna da likvidacia xorcieldeba mxolod konstituciuri kanoniT17. es formalu-
ri moTxovna sakmaod mkacria, magram araferia naTqvami materialur-samarTlebriv 
moTxovnebze, romlebic arsebiTia. garda amisa, ar aris mowesrigebuli wvrili er-
Teulebis – Temebis likvidaciis, Seqmnis da sxva sakiTxebi. 

zemoT moyvanili SeniSvnebi SesaZlebelia gavavrceloT zogierTi dasavleTevro-
puli saxelmwifos konstituciazec. italiaSi regionis mier kanoniT komunebis sa-

15 ruseTis federaciis konstitucia, muxli 131, punqti 2.
16 estoneTis respublikis konstitucia, muxli 158; albaneTis respublikis konstitucia, muxli 108, punqti 2.
17 CexeTis respublikis konstitucia, muxli 100, punqti 3.
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zRvrebisa da saxelwodebebis Secvla da axali komunebis Seqmna dainteresebuli 
mosaxleobis azris gamokiTxvasTanaa dakavSirebuli18. yuradRebis miRma rCeba is, 
Tu ra xdeba mosaxleobis azris gauTvaliswineblobisas an materialur-samarTle-
brivi TvalsazrisiT ra moTxovnebi waeyeneba cvlilebebs. portugaliis respubli-
kis konstitucia awesrigebs municipalitetis gardaqmnis sakiTxebs19. misi Seqmna 
da gauqmeba, sazRvrebis Secvla xorcieldeba adgilobrivi TviTmmarTvelobis er-
Teulebis organoebTan winaswari konsultaciis Semdeg. kargia, rom TviTmmarTve-
lobis erTeulebs eZlevaT TavianTi poziciis warmodgenis SesaZlebloba, magram am 
poziciis dacvis sakiTxi Riad aris datovebuli. 

im saxelmwifoebSi, sadac TviTmmarTvelobis tradicia xangrZlivi da myari ar 
aris, sasurvelia, rom konstituciam gaiTvaliswinos adgilobrivi TviTmmarTveli 
erTeulis usafuZvlo, TviTneburi likvidaciis Tu sxvagvari manipulaciisagan dac-
vis garantiebi. 

konstituciam adgilobrivi TviTmmarTveli erTeuli - Temi, komuna Tu sxva 
saxelwodebis teritoriuli korporacia unda warmoadginos rogorc uflebauna-
riani subieqti. daniis, latviis, Sveicariis, avstriis, azerbaijanis, belarusis, li-
tvis da ramdenime sxva qveynis konstituciaSi ar aris miTiTebuli adgilobrivi 
TviTmmarTvelobis erTeulis samarTlebrivi statusis Taobaze. savaraudod, am 
saxelmwifoebSi es sakiTxi mowesrigebulia ierarqiiT, konstituciaze dabla mdgomi 
normatiuli aqtebiT. adgilobrivi TviTmmarTvelobis erTeulebis iuridiuli pi-
ris samarTlebriv statusze aris aRniSvna luqsemburgis20, poloneTis21, espaneTis22, 
bulgareTis23, serbeTis24, slovakeTis25, somxeTis26 konstituciebSi. 

CexeTis konstitucia akonkretebs iuridiuli piris formas – adgilobrivi 
TviTmmarTvelobis erTeuli aris sajaro samarTlis teritoriuli korpora-
cia. Cveni azriT, swored es igulisxmeba terminSi `moqalaqeTa teritoriuli 
gaerTianeba~27. igive daskvna SeiZleba gamovitanoT TurqeTis konstituciidan, ro-
melSic gamoyenebulia cneba `sajaro korporaciuli organizcia~28, portugaliis 
konstitucidan, romelSic naxmaria termini `teritoriuli iuridiuli pirebi~29 

18 italiis respublikis konstitucia, muxli 133, abzaci 2.
19 portugaliis respublikis konstitucia, muxli 249.
20 luqsemburgis konstitucia, muxli 107, punqti 1.
21 poloneTis respublikis konstitucia, muxli 165, punqti 1.
22 espaneTis samefos konstitucia, muxli 140.
23 bulgareTis respublikis konstitucia, muxli 136, punqti 3.
24 serbeTis respublikis konstitucia, muxli 176, abzaci 2.
25 slovakeTis respublikis konstitucia, muxli 65, punqti 1.
26 somxeTis respublikis konstitucia, muxli 1041.

27 CexeTis respublikis konstitucia, muxli 100, punqti 1.
28 TurqeTis respublikis konstitucia, muxli 127, abzaci 1.
29 portugaliis respublikis konstiticia, muxli 235, punqti 2.
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da sloveniis konstituciaSi mocemuli gansazRvrebidan `adgilobrivi TviTmmar-
Tveli gaerTianeba~30.

ZiriTadi kanoni unda iTvaliswinebdes adgilobrivi TviTmmarTvelobis, rogorc 
samarTlis institutis myar garantiebs, raTa ar moxdes am uflebis gauqmeba an ga-
dametebuli SezRudva. adgilobrivi TviTmmarTvelobis efeqturi konstituciuri 
dacvisaTvis saWiroa ramdenime komponentis gaTvaliswineba. mkafiod aris gansasa-
zRvri adgilobrivi mniSvnelobis amocanaTa wre. adgilobrivi TviTmmarTvelobis 
erTeuls unda mieces uflebamosileba yvela adgilobrivi mniSvnelobis sakiTxis 
gadasawyvetad. adgilobrivi TviTmmarTvelobis ufleba gamoifiteba da azrs da-
kargavs, Tu adgilobrivi TviTmmarTvelobis erTeuls ar mieca saSualeba, gadaWras 
adgilobrivi amocanebi sakuTari pasuxismgeblobiT, damoukideblad.

rodesac vsaubrobT adgilobrivi mniSvnelobis amocanebze da ama Tu im sakiTxis 
mikuTvnebaze am amocanebisadmi, gadamwyvetia Tavad sakiTxis arsSi wvdoma. konkre-
tuli amocana, romelsac ar aqvs adgilobrivi sazogadoebisaTvis relevanturi xa-
siaTi, formalurad adgilobrivi amocanebis katalogSi SetaniT ver SeiZens amgvar 
Sinaarsobriv datvirTvas. meore mxriv, adgilobrivi mniSvnelobis amocanebisaTvis 
garkveuli sakiTxis armikuTvnebiT es sakiTxi ar dakargavs mniSvnelobas adgilo-
brivi TviTmmarTvelobis erTeulisa da misi mosaxleobisaTvis. erTi sityviT, adgi-
lobrivi mniSvnelobis sakiTxTa wre aris ara mxolod formalur-samarTlebrivad, 
aramed materialur-samarTlebrivad gansazRvradi. winaaRmdeg SemTxvevaSi, dauSve-
blad gafarTovdeboda kanonmdeblis moqmedebis areali, xolo adgilobrivi TviTm-
marTvelobis institutis garantias mxolod placebos funqcia SerCeboda31.

`adgilobrivi sazogadoebis saqmeebis~ ganmarteba gaakeTa germaniis federaciuli 
respublikis federalurma sakonstitucio sasamarTlom, romlis gadawyvetilebis 
mixedviT32, am sferos miekuTvneba iseTi sakiTxebi, `romlebic adgilobriv sazo-
gadoebaSia fesvgadgmuli an specifiuri kavSiri aqvs adgilobriv sazogadoebas-
Tan~. igulisxmeba is saqmeebi, romlebic `Temis mcxovreblebisaTvis, rogorc aseTi, 
saerToa, ramdenadac isini Seexeba adamianebis erTad cxovrebasa da binadrobas 
(politikur) TemSi~. Tumca amgvari midgoma sxvadasxva SemTxvevaSi sakiTxebis 
gansxvavebul CamonaTvals mogvcems. es damokidebulia TviTmmarTveli erTeulis 
sidideze, finansebze, mcxovrebTa raodenobaze da sxvadasxva faqtorebze. yovelive 
es safuZvels gvaZlevs davaskvnaT, rom mizanSewonilia konstituciam daadginos 
ara adgilobrivi mniSvnelobis amocanaTa amomwuravi CamonaTvali, aramed, zogadi 
definiciis Camoyalibebis gziT, gaiTvaliswinos mkafio konstituciuri standarti 
garkveuli sakiTxis adgilobrivi mniSvnelobis amocanad ganxilvisaTvis. es iqne-

30 sloveniis respublikis konstitucia, muxli 139, abzaci 1.
31 Schmidt-Jortzig, Edzard. Die Einrichtungsgarantien der Verfassung. Dogmatischer Gehalt und Sicherungskraft einer umstrittenen Figur, 
Göttingen 1979, S.40.
32 BVerfGE 79, 127, 150, 151.
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boda naTeli orientiri rogorc sakanonmdeblo da aRmasrulebeli xelisuflebis, 
aseve sasamarTlosaTvis.

zemoaRniSnuli kuTxiT, sainteresoa avstriis federaluri konstituciuri kano-
niT ganmartebuli Temis sakuTari kompetenciis sfero. is moicavs yvela im sakiTxs, 
romlebic martooden an upiratesad exeba TemSi Semaval moqalaqeTa adgilobriv 
interesebs im pirobiT, rom am sakiTxebze aucilebeli zomebi SesaZloa miRebul 
iqnes Temis mier misi teritoriuli sazRvrebis farglebSi33. TurqeTis respublikis 
konstitucia msgavs midgomas ayalibebs, rodesac miuTiTebs amocanebze, romelTac 
adgilobrivi mniSvneloba aqvT da romlebic saerToa adgilobriv mcxovrebTaTvis34.

gansxvavebuli midgomaa serbeTis respublikis konstituciaSi, romelSic wina 
planze aris wamoweuli sakiTxebis gadawyvetis efeqturobis faqtori35. adgilo-
brivi TviTmmarTvelobis erTeulebi kompetenturi arian iseTi sakiTxebis mimarT, 
romlebic efeqturad xorcieldeba adgilobrivi TviTmmarTvelobis erTeulis 
farglebSi. adgilobrivi TviTmmarTvelobis erTeulis SesaZleblobazea aqcenti 
gakeTebuli sloveniaSic36. adgilobrivi sakiTxebis meore maxasiaTeblad mocemulia 
misi Semxebloba mxolod Temis mosaxleobasTan. aseTi midgomiT ignorirebulia Ta-
vad sakiTxis arsi da misi mimarTeba adgilobrivi sazogadoebis interesebTan.

adgilobrivi TviTmmarTveloba niSnavs yvela adgilobrivi mniSvnelobis saki-
Txis gadawyvetas adgilobrivi TviTmmarTveli erTeulis mier. amaSi gamoixateba 
e.w. `universaluri kompetenciis principi~, romelic gadmocemulia germaniis fe-
deraciuli respublikis ZiriTad kanonSi37. germaniaSi Temebs aqvT ufleba, gadawy-
viton adgilobrivi sazogadoebis yvela saqme. es aris germanuli samarTlebrivi 
tradiciis gagrZeleba. jer kidev prusiis debuleba qalaqebis Sesaxeb (19.11.1808, 
§§108 da 169) swored am principiT iyo mowyobili38. 

universaluri kompetenciis princips ara mxolod germaniaSi vxvdebiT. magali-
TisaTvis, poloneTSi teritoriul TviTmmarTvelobas aqvs is uflebamosilebebi, 
romlebic konstituciiTa da kanonebiT xelisuflebis sxva organoebisaTvis ar aris 
mikuTvnebuli39. universaluri kompetenciis principia miRebuli estoneTSic40. 

zogierT qveyanaSi, magaliTisaTvis, inglisSi moqmedebs ̀ specialuri kompeten ciis 
principi~. aq adgilobrivi Temi kompetenturia mxolod im sakiTxebSi, romlebic 

33 avstriis federaluri konstituciuri kanoni, muxli 118, punqti 2.
34 TurqeTis respublikis konstitucia, muxli 127, abzaci 1.
35 serbeTis respublikis konstitucia, muxli 177, abzaci 1.
36 sloveniis respublikis konstitucia, muxli 140, abzaci 1.
37 germaniis federaciuli respublikis ZiriTadi kanoni, muxli 28, abzaci 2.
38 Sundermann, Welf/Miltkau, Thomas. Kommunalrecht Brandenburg. Hamburg 1995. S.34.
39 poloneTis respublikis konstitucia, muxli 163.
40 estoneTis respublikis konstitucia, muxli 154, abzaci 2.
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mis kompetencias kanoniT aris mikuTvnebuli41. specialuri kompetenciis principi 
dam kvidrebulia irlandiaSic. irlandiis konstituciaSi saubaria adgilobrivi 
do nis uflebamosilebebis da funqciebis kanoniT miniWebaze adgilobrivi TviTm-
marTvelobisaTvis42. igive STabeWdileba gveqmneba azerbaijanis konstituciis 
SemTxvevaSi, rodesac amomwuravad aris CamoTvlili municipalitetis uflebamo-
silebani43.

`specialuri kompetenciis principis~ damkvidreba postsabWoTa da postsocialis-
tur saxelmwifoebSi, sadac naklebia demokratiuli ganviTarebis tradicia, miuRe-
blad gveCveneba. es dauSveblad farTo sivrces aZlevs moqmedebisaTvis kanonmde-
bels. Cveni azriT, adgilobrivi TviTmmarTvelobis erTeuls unda hqondes yvela 
amocanis gadawyvetis kompetencia, romelic Tavisi arsiT adgilobrivi mniSvnelobi-
saa. es ar niSnavs imas, rom adgilobrivi TviTmmarTvelobis kompetencia ucvleli 
da xelSeuxebelia. adgilobrivi TviTmmarTvelobisaTvis garkveuli uflebamosile-
bebis CamorTmeva SeiZleba, magram mxolod sazogadoebrivi interesis safuZvelze, 
gansakuTrebiT maSin, rodesac sxvagvarad gamoricxulia am amocanebis saTanado 
Sesruleba44. 

universaluri kompetenciis principi gulisxmobs kompetenciis prezumfcias adgi-
lobrivi TviTmmarTvelobis erTeulis sasargeblod. saberZneTSi, adgilobriv saq-
meTa marTvisas, kompetenciaTa gamijvnis ararsebobisas, adgilobrivi mmarTvelobis 
organoTa sasargeblod moqmedebs kompetenciis prezumfcia45. belgiis konstituciis 
formulireba, garkveulwilad, gansxvavebulia da dadgenilia uflebamosilebaTa 
decentralizaciis principi provinciul da komunalur dawesebulebaTa sasarge-
blod46. am normis daniSnuleba saberZneTis konstituciis Sesabamisi normis msgavsia. 
kompetenciis prezumfia adgilobrivi TviTmmarTvelobis sasargeblod swored de-
centralizaciis konteqstSi SeiZleba moviazroT.

adgilobrivi TviTmmarTvelobis arsebiTi maxasiaTebelia misi ganxorcieleba ad-
gilobrivi TviTmmarTvelobis erTeulis mier damoukideblad, sakuTari pasuxismge-
blobiT. sakuTari pasuxismgeblobis principi gulisxmobs adgilobrivi mniSvnelobis 
sakiTxebis ganxorcielebas sxva subieqtebis, gansakuTrebiT, saxelmwifos Carevisa-
gan Tavisuflad. adgilobrivi TviTmmarTvelobis erTeuli unda axorcielebdes 
mmarTvelobas sakuTari saxeliT, Tavisi pasuxismgeblobiT da Tavisi arCeuli or-
ganoebis meSveobiT47. 

41 Dols, Heinz/Plate, Klaus. Kommunalrecht. 5. neubearbeitete und erweiterte Auflage. Stuttgart, Berlin, Köln 1999. S.10.
42 irlandiis konstitucia, muxli 28a, punqtebi 1,2.
43 azerbaijanis respublikis konstitucia, muxli 144, punqti 1.
44 BVerfGE 79, 153.
45 saberZneTis konstitucia, muxli 102, punqti 1.
46 belgiis konstitucia, muxli 162, punqti 3.
47 Pagenkopf, Hans. Kommunalrecht. Köln, Berlin, Bonn, München 1971, S. 46.
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sakuTari pasuxismgeblobis principi gamoxatulebas mravali evropuli saxelmwi-
fos konstituciaSi povebs. adgilobrivi TviTmmarTvelobis erTeulebis uflebaze, 
damoukideblad gadawyviton adgilobrivi mniSvnelobis amocanebi, aris saubari da-
niis48, ruseTis49, somxeTis50, avstriis51, litvis52, safrangeTis53, poloneTis54, germa-
niisa55 da sloveniis56 ZiriTad kanonebSi. Tumca arian qveynebi, romlebSic konsti-
tucia ar iTvaliswinebs sakuTari pasuxismgeblobis princips, magaliTisaTvis: la-
tvia, Sveicaria, azerbaijani, belarusi, fineTi, bosnia da hercogovina, espaneTi. 

sakuTari pasuxismgeblobis principi gulisxmobs adgilobrivi mniSvnelobis saki-
Txebis gadawyvetisas adgilobrivi TviTmmarTvelobis erTeulebze mxolod kanonie-
rebis kuTxiT kontrolis ganxorcielebis dasaSvebobas57. Tu saxelmwifo kontroli 
gascda am farglebs da mizanSewonilobis TvalsazisiT kontrolis forma miiRo, 
xelyofili iqneba adgilobrivi TviTmmarTvelobis damoukidebloba. rac Seexeba 
saxelmwifos mier delegirebul kompetencias, am sferoSi dasaSvebia rogorc ka-
nonierebis, aseve mizanSewonilobis kontrolis ganxorcieleba – aq didia saxelm-
wifos daintereseba da delegirebuli amocanebis mniSvneloba scdeba adgilobriv 
farglebs. 

zemoaRniSnul standartebs akmayofilebs mravali evropuli saxelmwifos konsti-
tucia. adgilobrivi mniSvnelobis sakiTxebis gadawyvetisas adgilobrivi TviTmmar-
Tvelobis saxelmwifo kontroli mxolod kanonierebis dacvis mizniT, gaTvaliswi-
nebulia, magaliTad, CexeTis58, litvis59, saberZneTis60, poloneTis61, xorvatiis62, 
makedoniis63, portugaliis64, serbeTis65, sloveniis66, ungreTis67 konstituciebSi. 
germaniis federaciuli respublikis ZiriTad kanonSi pirdapir ar aris dasaxele-

48 daniis konstituciuri kanoni, §82.
49 ruseTis federaciis konstitucia, muxli 130, punqti 1.
50 somxeTis respublikis konstitucia, muxli 104, abzaci 2.
51 avstriis federaluri konstituciuri kanoni, muxli 118, punqtebi 3,4.
52 litvis respublikis konstitucia, muxli 120, abzaci 2.
53 safrangeTis respublikis konstitucia, muxli 72, abzaci 3.
54 poloneTis respublikis konstitucia, muxli 16, punqti 2.
55 germaniis federaciuli respublikis ZiriTadi kanoni, muxli 28, abzaci 2.
56 sloveniis respublikis konstitucia, muxli 140, abzaci 1.
57 Stober, Rolf. Kommunalrecht in der Bundesrepublik Deutschland. 3. Auflage, Stuttgart (u.a.) 1996. S.74.
58 CexeTis respublikis konstitucia, muxli 101, punqti 4.
59 litvis respublikis konstitucia, muxli 123, abzaci 2.
60 saberZneTis konstitucia, muxli 102, punqti 4.
61 poloneTis respublikis konstitucia, muxli 171, punqti 1.
62 xorvatiis respublikis konstitucia, muxli 136.
63 makedoniis respublikis konstitucia, muxli 115, abzaci 2, muxli 117, abzaci 2.
64 portugaliis respublikis konstitucia, muxli 242, punqti 1.
65 serbeTis respublikis konstitucia, muxli 192, abzaci 1.
66 sloveniis respublikis konstitucia, muxli 144.
67 ungreTis respublikis konstitucia, muxli 44/a, qvepunqti `a~.
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buli saxelmwifo kontrolis forma, magram es gamomdinareobs 28-e muxlis me-2 ab-
zacidan, romlis mixedviTac, Temebs unda mieceT ufleba, kanonis farglebSi moawes-
rigon adgilobrivi mniSvnelobis yvela sakiTxi. amdenad, dasacavia kanonierebis 
moTxovna da kontrolis masStabebic Sesabamisi unda iyos. msgavsi regulirebaa 
islandiis konstituciaSic - municipalitetebi damoukideblad marTaven TavianT 
saqmeebs kanonis Sesabamisad68. adgilobrivi TviTmmarTvelobis damoukideblobis 
ganmtkicebis kuTxiT, kidev ufro Sors midis rumineTis konstitucia, romelic mTa-
vrobis mier daniSnul prefeqts aniWebs kontrolis uflebas mxolod kanonierebis 
TvalsazrisiT. garda amisa, prefeqti aCerebs an auqmebs adgilobrivi TviTmmarTve-
lobis aqtebs mxolod sasamarTlos meSveobiT69. 

zogierTi qveynis, magaliTisaTvis, daniis konstitucia70 ar akonkretebs saxelm-
wifo kontrolis formas adgilobriv TviTmmarTvelobaze. umjobesia, Tu es sakiTxi 
gadawyvetili iqneba konstituciur doneze, radganac is saxelmwifosa da adgilo-
brivi TviTmmarTvelobis urTierTobis sakmaod rTul da mgrZnobiare monakveTs 
warmoadgens. 

miT ufro arasasurvelia, rodesac konstitucia ama Tu im formiT uSvebs mizan-
Sewonilobis kuTxiT saxelmwifo kontrols adgilobrivi mniSvnelobis sakiTxebis 
gadawyvetisas. es aZlierebs saxelwmifos gavlenas adgilobrivi TviTmmarTvelobis 
saqmianobaze. avstriaSi Temis finansuri saqmianobis Semowmebis ufleba eniWeba miwas, 
romelic amowmebs mis ekonomiurobas, rentabelobasa da mizanSewonilobas71. am ku-
TxiT, avstriuli modeli scildeba mxolod kanonierebaze kontrols, rac ar aZlie-
rebs adgilobrivi TviTmmarTveli erTeulis poziciebs, miT umetes, rom finansur 
mxares udidesi mniSvneloba eniWeba adgilobrivi TviTmmarTvelobis saqmianobaSi. 
safrangeTis teritoriul erTeulebSi saxelmwifos warmomadgenlis pasuxismgeblo-
bis sfero moicavs ara mxolod kanonTa dacvis uzrunvelyofas, aramed erovnuli 
interesebis dacvas da administraciul kontrols72 – e.i. saxelmwifo kontroli 
aqac scdeba kanonierebaze kontrolis farglebs. niderlandebSi municipalitetebis 
administraciuli organoebis gadawyvetilebebis gauqmeba SesaZlebelia ara mxolod 
kanonTan winaaRmdegobis, aramed `sazogadoebrivi interesis~ motiviTac73, rac, Ta-
visTavad, gazrdis kontrolis masStabebs. 

sabWouri centralizebuli sistemis SenarCunebad SeiZleba CavTvaloT belaru-
sis respublikis konstituciis 120-e muxlis miTiTeba, rom deputatTa adgilobriv 
sabWoebs, aRmasrulebel da ganmkargulebel organoebs evalebaT zemdgomi saxelm-

68 islandiis respublikis konstitucia, muxli 78, punqti 1.
69 rumineTis konstitucia, muxli 122, punqti 4.
70 daniis konstituciuri kanoni, §82.
71 avstriis federaluri konstituciuri kanoni, muxli 119a, punqti 2. 
72 safrangeTis respublikis konstitucia, muxli 72, abzaci 6.
73 niderlandebis samefos konstitucia, muxli 132, punqti 4. 
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wifo organoebis gadawyvetilebebis Sesruleba. miuxedavad imisa, rom konstitucia 
aseve saubrobs kanonierebis TvalsazrisiT kontrolze74, saerTo suraTi ar icvleba 
da saxelmwifo organoebs adgilobrivi TviTmmarTvelobis organoTa mimarT moqme-
debisa da miTiTebebis faqtobrivad amouwuravi SesaZleblobebi gaaCniaT.

advili misaxvedria, rom adgilobrivi TviTmmarTvelobis damoukideblobisaTvis 
umjobesia modeli, romliTac saxelmwifo kontroli dayvanilia minimalur auci-
leblobamde. saxelmwifos kontrolis farglebis zrdam SesaZlebelia migviyvanos 
adgilobrivi TviTmmarTvelobis damoukideblobis arasaWiro da usafuZvlo SezRu-
dvebamde. arada, adgilobrivi TviTmmarTvelobis mier damoukideblad, sakuTari 
pasuxismgeblobiT adgilobrivi sakiTxebis gadawyveta TviTmmarTvelobis birTvs 
ganekuTvneba, romlidanac SeiZleba gamoviyvanoT TviTmmarTvelobis Sinaarsis didi 
nawili75 .

adgilobrivi TviTmmarTvelobis damoukidebloba, Tavis mxriv, ramdenime umniS-
vnelovanesi elementisagan Sedgeba: teritoriuli, organizaciuli, safinanso, saga-
dasaxado, dagegmvis, sakadro, samarTalSemoqmedebiTi da a.S.

adgilobrivi TviTmmarTvelobis damoukideblobis teritoriuli komponenti 
efuZneba imas, rom adgilobrivi TviTmmarTvelobis erTeuli aris teritoriuli 
korporacia. misi saqmianoba mimarTulia garkveuli teritoriisadmi, romelic, ama-
vdroulad, qmnis adgilobrivi mniSvnelobis amocanebis gadawyvetisas damoukide-
beli moqmedebis sivrcobriv areals. Cveni azriT, swored es momenti aris asaxuli 
belarusis76, ukrainisa77da kviprosis78 konstituciebSi.

adgilobrivi TviTmmarTvelobis organizaciuli damoukidebloba niSnavs adgilo-
brivi TviTmmarTvelobis erTeulis uflebamosilebas, moawesrigos gadawyvetilebis 
mimRebi da aRmasrulebeli organoebis, teritoriuli qvedanayofebis, adgilobrivi 
sawarmoebisa da dawesebulebebis sistema da saqmianoba79. organizaciuli damouki-
debloba ar aris absoluturi. adgilobrivi TviTmmarTvelobis warmomadgenlo-
biTi da aRmasrulebeli organoebis, adgilobrivi sawarmoebisa Tu dawesebulebebis 
struqturasTan da uflebamosilebebTan dakavSirebuli ZiriTadi sakiTxebi xSirad 
sakanonmdeblo an konstituciur donezea mowesrigebuli. Tumca sakanonmdeblo Tu 
konstituciuri regulirebiT ar unda moxdes gadaWarbebuli detalizacia, rac ad-
gilobrivi TviTmmarTvelobis uflebis xelyofaSi SeiZleba gadaizardos. 

74 belarusis respublikis konstitucia, muxli 122, abzacebi 2,3,
75 Pagenkopf, Hans. Kommunalrecht. Köln, Berlin, Bonn, München 1971. S. 46.
76 belarusis respublikis konstitucia, muxli 122, abzaci 1.
77 ukrainis konstitucia, muxli 144, abzaci 1.
78 kviprosis respublikis konstitucia, muxli 177.
79 BVerfGE 91, 228, 238; Schmidt-Jortzig, Edzard. Kommunale Organisationshoheit. Staatliche Organisationsgewalt und körperschaftliche 
Selbstverwaltung, Göttingen 1979. S.26 ff.
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ungreTis konstituciis Sesabamisad, adgilobrivi TviTmmarTvelobis organoebi 
damoukideblad aregulireben TavianT organizaciasa da saqmianobas kanoniT dadge-
nili wesiT da dadgenil farglebSi80. adgilobrivi TviTmmarTvelobis organiza-
ciuli damoukidebloba garantirebulia xorvatiaSi, sadac adgilobrivi da regio-
nuli TviTmmarTvelobis erTeulebs ufleba aqvT, kanonis farglebSi, statutebiT 
damoukideblad moawesrigon Sida organizacia81. adgilobrivi TviTmmarTvelobis 
organizaciul damoukideblobas iTvaliswinebs aseve albaneTis82, serbeTisa83 da 
avstriis84 ZiriTadi kanonebi.

ama Tu im mimarTulebiT ganviTarebis damoukideblad dagegmva adgilobrivi 
TviTmmarTvelobis mniSvnelovani maxasiaTebelia. dagegmvis sferoSi damoukide-
blobis gamoxatulebaa teritoriuli ganviTarebis dagegmva, rasac gansakuTrebuli 
datvirTva qalaqebis SemTxvevaSi eniWeba. urbanuli dagegmarebis sferoSi adgi-
lobrivi TviTmmarTvelobis erTeulebisa da regionuli TviTmmarTvelobis or-
ganoebis kompetencia gansakuTrebiT aris gamoyofili xorvatiaSi85. adgilobrivi 
TviTmmarTvelobis damoukidebloba qalaqmSeneblobisa da sasoflo dagegmarebis 
sferoSi garantirebulia makedoniis ZiriTadi kanoniT86. urbanuli ganviTarebis 
gegmas, serbeTis respublikis konstituciis 190-e muxlis me-2 abzacis Sesabamisad, 
damoukideblad amtkicebs municipaliteti. 

garda zemoaRniSnulisa, dagegmva SeiZleba Seexos socialur, ekonomikur da sxva 
sferoebs. magaliTisaTvis, azerbaijanSi municipalitetebis kompetencias mieku-
Tvneba socialuri dacvisa da ganviTarebis, ekonomikuri ganviTarebisa da adgi-
lobrivi ekologiuri programebis miReba da Sesruleba87. daaxloebiT msgavsi 
formulirebebia sxva postsabWoTa saxelmwifoebis – belarusisa88da ukrainis89 
konstituciebSic.

adgilobrivi TviTmmarTveloba warmoudgenelia Sesabamisi safinanso uzrun-
velyofis gareSe. sxvagvarad gamoricxulia adgilobrivi mniSvnelobis sakiTxebis 
efeqturi gadawyveta. adgilobrivi TviTmmarTvelobis finansuri damoukidebloba 
aris adgilobrivi TviTmmarTvelobis erTeulis uflebamosileba, damoukideblad, 
kanonis dacviT gadawyvitos Tavis Semosavlebsa da xarjebTan dakavSirebuli saki-
Txebi. adgilobrivi TviTmmarTvelobis erTeuli uflebamosilia, miiRos Sesabamisi 

80 ungreTis respublikis konstitucia, muxli 44/a, punqti 1, qvepunqti „e“.
81 xorvatiis respublikis konstitucia, muxli 135.
82 albaneTis respublikis konstitucia, muxli 113, punqti 1, qvepunqti „e“.
83 serbeTis respublikis konstitucia, muxli 179.
84 avstriis federaluri konstituciuri kanoni, muxli 118, punqti 3, qvepunqti 1.
85 xorvatiis respublikis konstitucia, muxli 134, abzacebi 1,2.
86 makedoniis respublikis konstitucia, muxli 115, abzaci 1, muxli 117, abzaci 2.
87 azerbaijanis respublikis konstitucia, muxli 144, punqti I, qvepunqtebi 7,8,9.
88 belarusis respublikis konstitucia, muxli 121, punqti 1.
89 ukrainis konstitucia, muxli 143, abzaci 1.
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safinanso uzrunvelyofa, ramdenadac minimalurad saWiro dafinansebis gareSe ad-
gilobrivi TviTmmarTvelobis ganxorcieleba SeuZlebelia. saxelmwifos ar unda 
mieces saSualeba, Semosavlis wyaroebisa da minimaluri uzrunvelyofis gareSe da-
tovos adgilobrivi TviTmmarTveloba da amiT moipovos masze sasurveli zegavlena. 
safinanso damoukideblobis xelyofa niSnavs adgilobrivi TviTmmarTvelobis arsis 
xelyofas da SeiZleba iTqvas, rom safinanso damoukideblobis garantia TviTmmar-
Tvelobis birTvis Semadgeneli nawilia90.

finansur damoukideblobasTan mWidrod aris dakavSirebuli sagadasaxado damou-
kidebloba – adgilobrivi TviTmmarTvelobis erTeulis ufleba, daawesos da amoi-
Ros adgilobrivi gadasaxadebi da mosakreblebi. am gziT adgilobrivi mniSvnelobis 
amocanebis SesrulebisaTvis saWiro xarjebis tvirTs adgilobrivi mcxovreblebic 
inawileben.

safinanso da sagadasaxado sferosTan dakavSirebuli sakiTxebi imdenad aqtualu-
ria, rom maTze yuradRebaa gamaxvilebuli im konstituciebSic, romlebic sakmaod 
mwir regulirebebs Seicaven adgilobrivi TviTmmarTvelobis Taobaze. fineTis 
konstituciis 121-e muxlis me-3 abzaci iTvaliswinebs municipalitetebis ufle-
bas, daadginon municipaluri gadasaxadebi; islandiis konstituciis Sesabamisad, mu-
nicipalitetebis Semosavlebis wyaroebis, agreTve municipalitetebis ufleba, ga-
dawyviton Semosavlebis wyaroebis gamoyenebis SesaZlebloba da wesi, regulirdeba 
kanoniT91. SvedeTis konstitucia, romlis mixedviT TviTmmarTvelobas, islandiis 
msgavsad, mxolod erTi muxli eZRvneba, uflebas aZlevs adgilobriv organoebs, 
maTi amocanebis Sesasruleblad daaweson gadasaxadebi92. 

rigi saxelmwifoebis konstituciebi iTvaliswineben adgilobrivi TviTmmar-
Tvelobis damoukideblobas safinanso da sagadasaxado sferoebSi, Tumca yura-
dRebis miRma tovebs iseT mniSvnelovan sakiTxs, rogoricaa minimaluri safinanso 
uzrunvelyofis garantia. safrangeTis respublikis konstituciis 722 muxlidan 
irkveva, rom teritoriul erTeulebs aqvT safinanso da sagadasaxado damouki-
debloba, Tumca aq ar aris saubari safinanso uzrunvelyofis uflebaze. ruseTis 
konstitucia uzrunvelyofs adgilobrivi TviTmmarTvelobis organoebis ufle-
bamosilebas, daamtkicon da Seasrulon adgilobrivi biujeti, daaweson adgilo-
brivi gadasaxadebi da mosakreblebi, miiRon Sesabamisi finansuri saSualebebi 
saxelmwifos mier garkveuli amocanebis delegirebis SemTxvevaSi, aunazRaurdeT 
saxelmwifo xelisuflebis organoebis gadawyvetilebebis Sedegad warmoqmnili 
damatebiTi xarjebi93. miuxedavad amisa, safrangeTis msgavsad, aqac ar aris mo-
cemuli adgilobrivi TviTmmarTvelobis minimaluri finansuri uzrunvelyofis 

90 Schmidt-Bleibtreu, Bruno/Klein, Franz. Kommentar zum Grundgesetz, 9. Auflage. Neuvied (u.a.) 1999. S.639.
91 islandiis respublikis konstitucia, muxli 78, abzaci 2.
92 SvedeTis konstitucia, muxli 7, abzaci 2.
93 ruseTis federaciis konstitucia, muxli 132, punqti 1; muxli 132, punqti 2; muxli 133.
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garantia. faqtobrivad, analogiuri modelia, Sesabamisi naklovanebebiT, azer-
baijanSic94. 

zemoaRniSnulisagan gansxvavebiT, teritoriuli TviTmmarTvelobis erTeulebis 
saxelmwifo SemosavlebSi monawileoba maTTvis dakisrebuli amocanebis Sesabami-
sad – e.i. maTi minimaluri safinanso uzrunvelyofa gaTvaliswinebulia poloneT-
Si95. adgilobrivi biujetebis sakmarisobas adgilobrivi funqciebis gansaxorcie-
leblad da amis uzrunvelyofis wyaroebs adgens espaneTis samefos konstituciis 
142-e muxli. ungreTis ZiriTadi kanoni adgilobrivi TviTmmarTvelobis organoebs 
aRWuravs uflebiT, moiTxovon damatebiTi saxelmwifo daxmareba, rac saWiro iqneba 
adgilobrivi TviTmmarTvelobis valdebulebaTa aRsasruleblad96. adgilobrivi da 
regionuli TviTmmarTvelobis erTeulebis Semosavlebsa da maT uflebamosilebebs 
Soris proporciis dacvis aucileblobas adgens xorvatiis respublikis konstitu-
ciis 137-e muxlis me-2 abzaci. 

germaniis federaciuli respublikis ZiriTadi kanoni xazgasmiT aRniSnavs, rom 
TviTmmarTvelobis garantia moicavs sakuTari finansuri pasuxismgeblobis sa-
fuZvlebsac. am safuZvlebs ganekuTvneba sagadasaxado Semosavlebi, romlebic 
uzrunvelyofen Temebis ekonomikur sakmarisobas da gadasaxadebis ganakveTe-
bis dadgena97. garda zogadi garantiisa, ZiriTadi kanoni iTvaliswinebs Temebis 
uzrunvelyofas garkveuli gadasaxadebidan miRebuli Semosavlebis mTlianad an 
nawilobriv gadacemiT, aseve, federaciis mxridan kompensaciis miRebis uflebiT, 
rodesac es ukanaskneli moiTxovs TemebSi (TemTa gaerTianebebSi) dawesebulebebis 
Seqmnas, rac iwvevs xarjebis zrdas an Semosavlebis Semcirebas98.

adgilobrivi TviTmmarTvelobis winaSe mdgomi amocanebis warmatebiT gadaWri-
saTvis saWiroa im urTierTobebis samarTlebrivi mowesrigeba, rac ukavSirdeba 
adgilobrivi mniSvnelobis sakiTxebis gadawyvetas. adgilobrivi TviTmmarTvelo-
bis samarTalSemoqmedebiTi damoukideblobis farglebi adgilobrivi amocanebis 
gadawyvetiTaa SezRuduli da eqvemdebareba kanonierebis mkacr moTxovnas. 

konstituciaTa garkveuli jgufi, magaliTisaTvis, CexeTis99, azerbaijanisa100 da 
niderlandis101 konstituciebi normatiuli aqtebis gamocemis uflebas aniWeben mxo-
lod adgilobriv warmomadgenlobiT organoebs. es SesaZloa, pozitiuric iyos im 
kuTxiT, rom mkveTrad gaimijnos funqciebi, erTi mxriv, warmomadgenlobiT, xolo, 

94 azerbaijanis respublikis konstitucia, muxli 144, abzaci I, punqtebi 4,5, abzaci II, muxli 146.
95 poloneTis respublikis konstitucia, muxli 167, punqti 1.
96 ungreTis respublikis konstitucia, muxli 44/a, punqti 1, qvepunqti `g~.
97 germaniis federaciuli respublikis ZiriTadi kanoni, muxli 28, abzaci II.
98 germaniis federaciuli respublikis ZiriTadi kanoni, muxli 106, abzacebi 5,5a,6,7.
99 CexeTis respublikis konstitucia, muxli 104, abzaci 3.
100 azerbaijanis respublikis konstitucia, muxli 145.
101 niderlandis samefos konstitucia, muxli 127 .
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meore mxriv – aRmasrulebel organoebs Soris. amasTanave, maravali saxelmwifos 
konstitucia samarTalSemoqmedebiTi saqmianobis subieqtTa wres afarToebs. maga-
liTisaTvis, belarusSi Sesabamis teritoriaze savaldebulo Zalis mqone gadawyve-
tilebebs iReben rogorc warmomadgenlobiTi, ise aRmasrulebeli da ganmkargule-
beli organoebi. amasTanave, deputatTa sabWos (warmomadgenlobiTi organo) SeuZlia 
aRmasrulebeli da ganmkargulebeli organos im gadawyvetilebis gauqmeba, romelic 
ar Seesabameba kanonmdeblobas102. 

zogierT qveyanaSi gaTvaliswinebulia adgilobrivi TviTmmarTvelobis saqmia-
nobis momwesrigebeli ZiriTadi adgilobrivi normatiuli aqtis miReba. amgvari 
`adgilobrivi konstituciebis~ - reglamentebis, wesdebebis da a.S. miReba xandaxan 
konstituciiTac ki aris dadgenili. luqsemburgis konstituciis 107-e muxlis me-3 
punqti adgens, rom komunaluri sabWo iRebs komunis reglaments. serbeTSi muni-
cipalitetis uzenaesi samarTlebrivi aqtia statuti, romelsac municipalitetis 
kreba iRebs da romliTac mowesrigebulia iseTi mniSvnelovani sakiTxebi, rogore-
bicaa: municipalitetis krebis movaleobebi, municipaluri organoebis struqtura, 
aRmasrulebeli organoebis arCevis wesi da a.S.103

adgilobrivi TviTmmarTveloba aseve gulisxmobs damoukideblobas sakadro, 
kulturul, kooperaciis da sxva sakiTxebSi. werilis formati ar iZleva saSua-
lebas, rom dawvrilebiT mimovixiloT es momentebi. rac mTavari iyo adgilobrivi 
TviTmmarTvelobis arsis uzrunvelsayofad, mas zemoT ukve SevexeT. 

TviTmmarTvelobis garantiebis mxolod Camoyalibeba konstituciaSi ar aris sak-
marisi. ufleba Tavis fass kargavs, Tu mis subieqts ar aqvs SesaZlebloba, daicvas 
samarTlebrivi poziciebi. TviTmmarTvelobis erTeuls unda mieces uflebamosi-
leba, warmoadginos Tavisi interesebi da daicvas uflebebi sxvadasxva subieqtebTan 
urTierTobaSi, mimarTos sasamarTlos. 

konstituciiT miniWebuli uflebebis arakonstituciuri xelyofis winaaRmdeg 
yvelaze efeqtian saSualebad adgilobrivi TviTmmarTvelobis konstituciuri sar-
Celi gvesaxeba. magaliTisaTvis, rodesac kanonmdebeli axdens adgilobrivi TviTm-
marTvelobis gamofitvas da konstituciis darRvevas, adgilobrivi TviTmmarTvelo-
bis erTeuli ver moaxerxebs Tavisi interesebis dacvas im sasamarTloebSi, romelTa 
kompetenciaSic ar Sedis kanonebis konstituciurobis Taobaze msjeloba. marTalia, 
ruseTis104, azerbaijanis105, litvisa106da ukrainis107 konstituciebiT uzrunvelyofi-

102 belarusis respublikis konstitucia, muxli 122, abzacebi 1,3.
103 serbeTis respublikis konstitucia, muxli 191, abzaci 1.
104 ruseTis federaciis konstitucia, muxli 133.
105 azerbaijanis respublikis konstitucia, muxli 146.
106 litvis respublikis konstitucia, muxli 122.
107 ukrainis konstitucia, muxli 145.
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lia adgilobrivi TviTmmarTvelobis sasamarTlo dacva, magram es ufleba arasru-
lyofilia, radganac sakonstitucio sasamarTlosadmi mimarTvis SesaZleblobas ad-
gilobrivi TviTmmarTvelobis erTeuli moklebulia.

bevr evropul saxelmwifoSi adgilobrivi TviTmmarTvelobis erTeuli sargeblobs 
uflebiT, mimarTos sakonstitucio sasamarTlos. unda aRiniSnos, rom sakonstitu-
cio sasamarTlosaTvis mimarTvis modelebi da sakonstitucio sasamarTlos kompe-
tenciis farglebi gansxvavebulia. ramdenime saxelmwifoSi moqmedebs adgilobrivi 
TviTmmarTvelobis konstituciuri sarCelis modeli, romelsac pirobiTad SeiZleba 
vuwodoT `germanuli modeli~. misi maxasiaTebelia is, rom sakonstitucio sasamarT-
losaTvis mimarTvisas adgilobrivi TviTmmarTvelobis organo ar aris SezRuduli 
adgilobrivi TviTmmarTvelobis uflebis romelime momentiT. 

germaniis federaciuli respublikis ZiriTadi kanoni Temebsa da TemTa kavSirebs 
aniWebs uflebas, mimarTos sakonstitucio sasamarTlos 28-e muxliT gaTvaliswi-
nebuli TviTmmarTvelobis uflebis darRvevis Taobaze. Tavis mxriv, 28-e muxli 
TviTmmarTvelobis uflebis yvela aspeqts moicavs. es norma scdeba TviTmmarTve-
lobis garantirebas obieqturi TvalsazrisiT da uzrunvelyofs subieqtur samarT-
lebriv mdgomareobasac. aqedan gamomdinare, adgilobrivi TviTmmarTvelobis ins-
tituciuri garantia xarisxobrivad dgas ZiriTad uflebasa da mxolod obieqtur 
uzrunvelyofas Soris. gamarTlebulia, rom is aRvweroT rogorc kvalificiuri 
instituciuri garantia108. federaluri sakonstitucio sasamarTlos msjelobis sa-
gani SesaZloa gaxdes miwebis kanonebic, Tu maTi gasaCivreba miwis sakonstitucio 
sasamarTloSi SeuZlebelia – e.i. aq moqmedebs subsidiarobis principi. rogorc vxe-
davT, Temebsa da TemTa kavSirebs konstitucia aniWebs TviTmmarTvelobis uflebis 
dacvis farTo arsenals.

germanul models SeiZleba mivakuTvnoT poloneTis konstituciiT gaTvaliswi-
nebuli regulireba. konstituciis 191-e muxlis Sesabamisad, teritoriuli TviTm-
marTvelobis erTeulis damdgeni organo aris uflebamosili sakonstitucio 
tribunals mimarTos iseT mniSvnelovan sakiTxebze, rogoricaa kanonebisa da saer-
TaSoriso xelSekrulebebis Sesabamisoba konstituciasTan, centraluri saxelmwifo 
organoebis mier gamocemuli aqtebis Sesabamisoba konstituciasTan, ratificirebul 
saerTaSoriso xelSekrulebebTan da kanonebTan. samwuxarod, konstituciaSi ar aris 
dakonkretebuli, Tu ra kuTxiT SeiZleba dasvan teritoriuli TviTmmarTvelobis 
organoebma sadavo aqtis konstituciurobis sakiTxi. savaraudod, msjeloba unda 
Seexos gasaCivrebuli normebis mimarTebas im konstituciur normebTan, romlebic 
adgilobriv TviTmmarTvelobas aregulirebs. germaniis federaluri sakonstitu-
cio sasamarTlosagan gansxvavebiT, poloneTis sakonstitucio tribunalis moqme-
debis areali ufro farToa im TvalsazrisiT, rom mas SeuZlia imsjelos sadavo 

108 Pagenkopf, Hans. Kommunalrecht. Köln, Berlin, Bonn, München 1971. S.52.
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normis mimarTebaze kanonebTan da saerTaSoriso xelSekrulebebTan. demokratiuli 
saxelmwifos konstitucia adgilobrivi TviTmmarTvelobis nawilSi isedac unda 
Seesabamebodes saerTaSoriso moTxovnebs. rac Seexeba sadavo aqtis kanonierebis 
sakiTxs, masze saerTo sasamarTloebma unda imsjelon da ar Rirs am TemiT sakonsti-
tucio sasamarTlos gadatvirTva.

ungruli modelic emsgavseba germanul models, aniWebs ra adgilobriv TviTm-
marTvelobas uflebas, Tavis uflebaTa dasacavad mimarTos sakonstitucio sasa-
marTlos109. konstituciiT garantirebuli adgilobrivi da regionuli TviTmmar-
Tvelobis uflebis darRvevis sakiTxis gadawyveta Sedis xorvatiis respublikis 
sakonstitucio sasamarTlos kompetenciaSi110. xorvatiuli modeli erTgvarad amci-
rebs sakonstitucio sasamarTlos uflebamosilebas im kuTxiT, rom igi msjelobs 
saxelmwifo organoebis, adgilobrivi da regionuli TviTmmarTvelobis organoebi-
sa da sajaro uflebamosilebis mqone organoTa individualuri gadawyvetilebebis 
konstituciurobis Taobaze. 

gansxvavebulia avstriuli modeli, rodesac Temis wardgineba sakonstitucio sa-
samarTlosadmi SesaZlebelia mxolod SezRudul SemTxvevebSi da garkveuli sa-
marTlebrivi aqtebis mimarT. im organoTa dadgenilebebis gasaCivrebaa SesaZlebe-
li, romlebic axorcieleben zedamxedvelobas TemebTan mimarTebaSi111. savaraudod, 
sakonstitucio sasamarTlo, Sinaarsobrivi kuTxiT, SeizRudeba konstituciuri ka-
nonis 119a muxliT, romelic swored saxelmwifo kontrolis ganxorcielebas awes-
rigebs.

analizis Sedegad gamoikveTa konstituciaTa jgufi, romelSic gaTvaliswinebu-
lia konstituciuri dava mxolod kompetenciasTan dakavSirebul sakiTxebze. am 
SemTxvevaSi mxedvelobis miRma rCeba adgilobrivi TviTmmarTvelobis uflebis 
mravali mniSvnelovani mxare. davas kompetenciis Taobaze centralur organoebsa 
da adgilobriv TviTmmarTvelobas Soris wyvets albaneTis112, bulgareTisa113da 
makedoniis114 sakonstitucio sasamarTloebi. serbeTis sakonstitucio sasamarTlo 
ganixilavs davas kompetenciis Taobaze ara marto respublikis da adgilobrivi 
TviTmmarTvelobis organoebs Soris, aramed provinciul da adgilobrivi TviTm-
marTvelobis organoebs Sorisac115. 

Cven SevecadeT, warmogveCina adgilobrivi TviTmmarTvelobis is ZiriTadi mxaree-
bi, rac eqvemdebareba mowesrigebas konstituciur doneze. garda amisa, aris mTeli 

109 ungreTis respublikis konstitucia, muxli 43, abzaci 2.
110 xorvatiis respublikis konstitucia, muxli 128, qvepunqti 4.
111 avstriis federaluri konstituciuri kanonidan gamomdinare, muxli 139, punqti 1.
112 albaneTis respublikis konstitucia, muxli 131, `d~ qvepunqti.
113 bulgareTis respublikis konstitucia, muxli 149, punqti 1, qvepunqti `g~.
114 makedoniis respublikis konstitucia, muxli 110, qvepunqti 5.
115 serbeTis respublikis konstitucia, muxli 167, abzaci 2, qvepunqtebi 2,3.
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rigi sakiTxebisa, romlebsac aseve iTvaliswinebs ama Tu im evropuli saxelmwifos 
konstitucia. am momentebze yuradRebis gamaxvileba Sors wagviyvans da SeuZlebe-
lia werilis masStabebis gaTvaliswinebiT. saqarTvelos konstituciis normebis ana-
lizs adgilobriv TviTmmarTvelobasTan dakavSirebiT Segnebulad avuareT gverdi, 
radganac axlo momavalSi mniSvnelovani cvlilebebia mosalodneli. vimedovnebT, 
rom es statia xels Seuwyobs aRniSnuli cvlilebebis evropuli gamocdilebis ga-
TvaliswinebiT Camoyalibebas. 
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agresiis prozauli danaSauli
statia pirvelad daibeWda ielis saerTaSoriso samarTlis JurnalSi. Michael J. Glennon, 
The Blank-Prose Crime of Aggression, 35 YALE J. INT’L L. 71 (2010). didi madloba ielis saerTaSo-

riso samarTlis Jurnalis redaqcias da maikl glenons statiis gamoqveynebaze maTi 

TanxmobisaTvis.

maikl j. glenoni*

saerTaSoriso samarTlis profesori, samarTlisa da 

diplomatiis fletCeris skola, taftis universiteti; 

parizis II universitetis miwveuli profesori, Pantheon-Assas.

samarTali adamianis qcevis normatiuli marTvaa. dRes saubari qcevis reguli-
rebaze an warmarTvaze im wesebis meSveobiT, romlebic xval unda iqnes miRebuli, 
igivea, rac gauriTmavi, prozauli nawarmoebis ganxilva.

lon l. fuleri1

I. Sesavali

2009 wlis 13 Tebervals agresiis danaSaulze momuSave specialurma jgufma 
(SWGCA), romelic sisxlis samarTlis saerTaSoriso sasamarTlos (ICC) damfuZne-
beli xelSekrulebis mixedviT Seiqmna, istoriuli mniSvnelobis mqone miRwevis 
Sesaxeb gvamcno2. eqspertTa jgufma xuTwliani TaTbiris Semdeg ganacxada, rom 

1 LON L. FULLER, MORALITY OF LAW 53 (1969 wlis redaqcia).
2 sisxlis samarTlis saerTaSoriso sasamarTlo (ICC), wevr saxelmwifoTa asamblea, agresiis danaSaulze saqmi-
anobis gagrZeleba, ICC dok. ICC-ASP/1/Res 1 (9.09.2002).

* winamdebare statia parizis II universitetSi Pantheon-Assas 2009 w. 17 marts Catarebuli leqciis safuZvel-
zea momzadebuli. kvlevaSi gaweuli daxmarebisTvis madlobas vuxdi matias a. braunlixs, elizabet drelands, 
bart smit duiJzentkunsts da jeremi longs, aseve gamoTqmuli mosazrebebisTvis lui okuans, Julian fernan-
dess, tom franks, lari jonsons, ian jonstouns, Son merfis, gart Sofildsa da Carlz tifers. Sexedulebebi 
da Secdomebi avtorisaa.
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man, sabolood, agresiis danaSaulis samuSao gansazRvrebaze miaRwia SeTanxmebas3. 
xelSekruleba, romliTac sasamarTlo dafuZnda, rasac romis statuti ewodeba, 
aRniSnuli danaSaulis sisxlissamarTlebriv devnas iTvaliswinebs, Tumca misi 
Semqmnelebi mis gansazRvrebaze ver SeTanxmdnen. aRniSnuli danaSaulis sisxlis-
samarTlebrivi devna SeCerebuli iyo manamde, sanam statutSi gansazRvrebasTan 
dakavSirebiT cvlilebis Setana moxdeboda.4 wevri saxelmwifoebis asamblea samu-
Sao jgufis mier SeTavazebul ganmartebas 2010 wlis 10 maiss kampalaSi (uganda) 
gansaxilveli konferenciis sxdomaze ganixilavs5.

winamdebare statiaSi me vaviTareb im azrs, rom SemoTavazebuli ganmarteba 
danaSaulis uriTmo prozaul nawarmoebs daemsgavseba, rac ver Tavsdeba adamia-
nis ZiriTadi uflebebis saerTaSoriso normebTan, kanonierebis saerTaSoriso 
principTan da masTan dakavSirebuli samarTliani sasamarTlo ganxilvis Sida-
saxelmwifoebriv garantiebTan, bundovani da ukuqmedebiT Sefardebuli kano-
nis safuZvelze, sasjelis daniSvnis aSS-is konstituciur akrZalvebTan. agresiis 
kriminalizaciis momxreTa sasargeblo argument reinold niburis erTi Sesa-
niSnavi fraziT rom vTqvaT: `is logikaa, romelic warmatebis SesaZleblobas 
misi saWiroebidan gamomdinare qmnis~6. mis mxardamWerebs, rogorc Cans, hgoniaT, 
rom agresiis danaSaulis gansazRvra aucileblobas warmoadgens. amasTan, maT 
miaCniaT, rom agresiis danaSauls Tavisdauneburad Seswevs Zala ganmartebis da-
sadgenad, magram saWiroeba - iqneba es moraluri Tu sxva ram, mis iuridiul 
warmatebulobas ar gulisxmobs. mTeli meoce saukunis ganmavlobaSi iyo araerTi 
warumatebeli mcdeloba, momxdariyo agresiis ganmarteba, radganac saxelmwi-
foebs Soris arsebuli politikuri Tu kulturuli gansxvavebebi xels uSlida 
konsensusamde misvlas. Zlier da sust saxelmwifoebs Soris didi xania arsebobs 
mkveTri dapirispireba Zalis gamoyenebis marTebulobasTan dakavSirebiT, unda 
xdebodes Tu ara maTi samxedro da politikuri liderebis sisxlissamarTlebri-
vi devna amgvari danaSaulis CadenisTvis. individualuri sisxlissamarTlebrivi 
pasuxismgeblobis dasakisreblad saWiro gansakuTrebuli sizuste - saxelmwifos 
qcevis ubralo marTvisgan gansxvavebiT – miuRweveli aRmoCnda. 

winamdebare orazrovani ganmarteba am winaaRmdegobebis miCqmalvas cdilobs. 
imis mixedviT, sisxlissamarTlebrivi devna im faqtorebze iqneba damokidebuli, 
romlis gansazRvrebasac kanoni ar iZleva. es ki sisxlissamarTlebriv pasuxismge-
blobas ganuWvretels gaxdis, rac ZirgamomTxreli iqneba kanonis erTianobisTvis. 
SemoTavazebuli ganmarteba ar SeiZleba Seesabamebodes romis statutis moTxo-

3 gaeros sajaro inf. dep-ti, agresiis danaSaulis spec. samuSao jgufis preskonferencia (13 Teb. 2009)http://
www.cc-cpi.int/NR/rdonlyres/9FCD3A51-6568-41DF-819F-5075C3857523/0/UNDOCPpressConferenceonSWGCAENG.pdf
4 ICC romis statuti mux. 5 (2), 1998 w. 17 ivlisi, 2187 U.N.T.S 90 [SemdgomSi romis statuti].
5 pres--relizi, sisxlis samarTlis saerTaSoriso sasamarTlo, Assembly of States Parties Concludes Its Eighth Session (30 
noemberi, 2009), http://www.icc-cpi.int/NR/exeres/1561A1D0-16DE-4C78-A745-92ADA49A6A5A.htm. 
6 REINHOLD NIEBUHR, THE IRONY OF AMERICAN HISTORY 89 (Univ. Chi. Press 2008) (1952).
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vnas, rom sasamarTlom kanoni saerTaSoriso doneze aRiarebuli adamianis ufle-
bebis Sesabamisad gamoiyenos7. ganmartebis orazrovneba kidev ufro afarToebs mis 
farglebs iqamde, rom, Tuki norma ZalaSi iqneboda bolo aTwleulebis manZilze, 
aSS-is yvela prezidenti jon f. kenedidan moyolebuli, asobiT amerikeli kanonm-
debeli da samxedro xelmZRvaneli Tu sxvadasxva qveynis uricxvi samxedro da po-
litikuri lideri sisxlissamrTlebrivi devnis obieqtebi unda gamxdariyo. 

Cemi mosazrebis mixedviT, winaaRmdegobebi politikuri ruletis borblis 
Taobaze kidev ufro gaizrdeba sisxlissamarTlebrivi devnis gadawyvetilebis 
procesSi gaeros uSiSroebis sabWos CarTviT, rogorc amas zogierTi daJinebiT 
moiTxovs. meore mxriv, sabWos arCarTva qartiasTan gadauWrel konfliqts Se-
qmnis. is, rom aSS romis statuts araa mierTebuli, am yvelafers akademiurobas 
rodi sZens. is garemoeba, rom aSS kvlavac uars acxadebs masTan mierTebaze, imas 
ki ar niSnavs, rom amerikeli samxedro da politikuri xelmZRvanelebi agresiis 
danaSaulisgan Tavisufldebian da ar gasamarTldebian. xangrZlivi politikuri 
realiebis da Zalis gamoyenebis mizanSewonilobasTan dakavSirebiT saxelmwi-
foebs Soris kvlavac arsebuli Rrma winaaRmdegobebis gaTvaliswinebiT, agresiis 
kriminalizaciis mcdelobis SemoTavazebuli varianti ar gamodgeba.

winamdebare statiis II nawilSi saubaria agresiis koncefciis gansazRvrebis 
mravalgzis gameorebuli mcdelobis warumateblobaze da ganmartebis axlebur 
variants gvTavazobs. III nawilSi aRwerilia aSS-Si da saerTaSoriso samarTalSi 
bundovani da ukuqmedebis Zalis mqone danaSaulebis Seqmnis Sesaxeb arsebuli 
akrZalvebi. IV nawilSi mocemulia SemoTavazebuli ganmartebis Sefaseba sxva-
dasxva istoriuli SemTxvevebis gamoyenebiT, maT Soris Zalis gamoyenebis. Sem-
deg ki warmodgenilia am formulirebis III nawilSi mocemuli ukuqmedebis Zalis 
mqone akrZalvebTan Sedareba. V nawilSi Sefasebulia is winadadebebi, romlebic 
danaSaulis devnaSi gaeros uSiSroebis sabWos potenciur rols exeba, rasac im 
daskvnamde mivyavarT, rom uSiSroebis sabWos sisxlissamarTlebriv, devnis pro-
cedurebSi CarTva qartiaSi Sesworebebis Setanis gareSe ukuqmedebis Zalis mqone 
SezRudvebs daarRvevs, misi CaurTveloba ki sakuTriv qartiis darRveva iqneba. 
VI nawilSi gaanalizebulia is garemoeba, Tu ratom garTulda agresiis koncefiis 
ganmarteba da mis asaxsnelad lingvisturi da samarTlebrivi dabrkolebebis 
nacvlad kulturul da politikur barierebs gvTavazobs. dabolos, VII nawilSi 
is azria gatarebuli, rom aSS-is interesebisTvis xelsayreli iqneba, Tuki igi 
SeewinaaRmdegeba SeTavazebuli ganmartebis miRebas sisxlis samarTlis saerTa-
Soriso sasamarTlos (ICC) wevri saxelmwifoebis Sesabamis sakomisio sxdomaze, 
ramdenadac misi miRebiT, SesaZloa moxdes aSS-is xelmZRvanelebze sisxlissa-
marTlebrivi pasuxismgeblobis dakisreba, amasTan aSS-is armierTebis SemTxve-
vaSic ki.

7 romis statuti, ix., SeniSvna 4 zemoT, mux. 21(3).
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II. agresiis gansazRvris mcdelobebis mokle istoria

a. kelog-brianidan niurnbergamde

saukuneebis ganmavlobaSi agresiis braldebas Tan axlda SeiaraRebuli konfliqte-
bi8, Tumca 1928 wlis kelog-brianis samSvidobo paqtis9 dadebamde saerTaSoriso sa-
marTali saxelmwifoebs agresiaSi CarTvas ar ukrZalavda. terminis gansazRvra an misi 
gamoyeneba maSinac ki ver moxerxda10. es paqti kanongareSe acxadebda `omis wamowye-
bas saerTaSoriso winaaRmdegobebis gadasaWrelad~, misi monawileebi ki `gmob(dn)
en mas rogorc erovnuli politikis instruments erTimeoresTan urTierTobisas~11. 
paqti mxolod saxelmwifoebis qcevas zRudavda, romlis arc erTi debulebac ar 
moicavda individebze sisxlis samarTlebrivi pasuxismgeblobis dakisrebas. paqts 
didi aRiareba da aseTive ugulebelyofa mohyva: II msoflio omSi monawile yvela 
ZiriTadi meomari mxare aRniSnuli paqtTan iyo mierTebuli. 

omis Semdeg niurnbergSi saerTaSoriso samxedro tribunalSi agresiis danaSau-
lis funqciuri ekvivalentisaTvis 16 gansasjelis sasamarTlo procesi Sedga: `dana-
Sauli mSvidobis winaaRmdeg~. maTgan Tormeti gasamarTlda12. mSvidobis winaaRmdeg 
danaSauli ganisazRvra rogorc `agresiis dagegmva, momzadeba, dawyeba an omis war-
moeba, an zemoTqmulis misaRwevad saerTo gegmaSi an SeTqmulebaSi monawileoba~13. 
im droisTvis CveulebiT saerTaSoriso samarTalSi Sesaferisi principi14 gaTva-
liswinebuli ar iyo (Cemi azriT, igi arc amjerad arsebobs15). mokavSireTa samxedro 

8 ix. zogadad ROBERT L. O’CONNELL, OF ARMS AND MEN: A HISTORY OF WAR, WEAPONS, AND AGGRESSION (1989).
9 omis, rogorc erovnuli politikis instrumentis uaryofis saerTo xelSekruleba, muxli 1, 1928 w., 27 
agvisto, Stat. 2343, 94 L.N.T.S. 57 [SemdgomSi omis uaryofis xelSekruleba].
10 1933 w. sabWoTa kavSirma ganiaraRebis konferenciaze SesTavaza agresiis gansazRvreba, Tumca molparakebebi 
SeTanxmebis gareSe damTavrda. ix. Matthias Schuster, The Rome Statute and the Crime of Aggression: A Gordian Knot in Search of 
a Sword, 14 Crim. L.F. 1,4 (2003) 
11 omis uaryofis xelSekruleba, me-9 supra SeniSvna, 1 muxli.
12 saerTaSoriso samxedro tribunalSi mTavari samxedro damnaSaveebis I sasamarTlo procesi, niurnmbergi, 
1945 w. 14 noemberi–1946w. 1 oqtomberi, 279-366 (1947)[SemdgomSi saerTaSoriso samxedro tribunali]. amas-
Tan, niurnmbergi 16 gansasjeli damnaSaved cnes samxedro danaSaulebSi, xolo 16 gasamarTlda kacobriobis 
winaaRmdeg Cadenili danaSaulisTvis. martooden mSvidobis winaaRmdeg danaSaulisTvis, arc erTi maTgani ar 
gasamarTlebula. Id.
13 SeTanxmeba evropuli RerZis mTavari samxedro damnaSaveebis sisxlis samarTlebriv devnasa da dasjaze, dan-
arTi, muxli VI (a), 1945w, 8 agvisto Stat 1544, 1547, 72 U.N.T.S 279, 288, Tuki migaCniaT, rom es cirkularuli defi-
nicia Tavisi arsiT bundovani da realur mniSvnelobasaa moklebuli, ix. Susteri, ix. zemoT me-10 SeniSvna,32. 
14 ioram dinsteini: omi, agresia da Tavdacva 118-19 (me-2 gamocema, 1994w.).
15 ix. qvemoT 129, 165 SeniSvnebi. ix. r.jounisi [2006] UKHL, 2007 1 A.C. 136 (sxvadasxva sasamarTlo organoebidan 
aRebuli apelaciebi) (didi britaneTi). mopasuxeebs bralad edebodaT samefo sahaero bazaze Separva da nav-
Tob tankerebisa da trailerebis dazianeba. mopasuxeTa argumenti imaSi mdgomareobda, rom maTi qmedebebi 
mimarTuli iyo agresiis danaSaulis prevenciisken (erayis dabomva), rac, amavdrulad, nebadarTulia britane-
Tis arsebuli kanonmdeblobiT. mosamarTle lordebma daadgines, rom agresiis danaSauli didi britaneTis 
kanonmdeblobis mixedviT, CveulebiTi saerTaSoriso samarTlis da ara Sida samarTlis nawils warmoadgens. 
aqedan gamomdinare, kolegiam aRniSna, rom `romis statutis wevri saxelmwifoebi cdilobdnen agresiis ufro 
gavrcobil da konkretul definiciamde misvlas.` iqve 157, rogorc Cans, maT ar icodnen, rom romis statutSi 
formulirebuli ar aris arc agresiis aqtis da arc agresiis danaSaulis definicia da rom im droisTvis 
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tribunali, romelic germaniaSi kontrolis sabWos me-1016 kanonis mixedviT moiw-
vies, sisxlis samarTlis iseT danaSaulebs exeboda, rogoricaa Soreuli aRmosavle-
Tis saerTaSoriso samxedro tribunali. `tokios tribunalma~ hideki tojo, rome-
lic perl harborze Tavdasxmis dros iaponiis premier-ministri iyo, damnaSaved cno 
agresiuli omis gaCaRebisTvis da sikvdili miusaja17. amasTan, tokios tribunalma 
agresiis danaSaulSi, am terminis18 ganmartebis gansazRvris gareSe, iaponiis kidev 23 
moqalaqe gaasamarTla. II msoflio omis Semdeg agresiis danaSaulis sisxlissamarT-
lebrivi devna pirvelad moxda19.

precedentis simwire, danaSaulis orazrovnebasTan erTad, garkveulwilad xsnis 
kidec amerikeli iuristebis dabneulobas nacisti xelmZRvanelebis `mSvidobis wi-
naaRmdeg Cadenili danaSaulisTvis~ sisxlissamarTlebriv devnas20. amasTan dakavSi-
rebiT, mosamarTle uiliam duglasi wers, rom mas `miaCnda da kvlavac miaCnia, rom 
niurnbergis sasamarTlo procesi uprincipo iyo. moxda kanonis movlenis Semdeg 
(ex post facto) Seqmna, raTa igi drois enTuziazmisa da gamoZaxilis Sesabamisi 
yofiliyo~21. mosamarTle duglasi Tavis avtobiografiul naSromSi Semdeg azrs 
aviTarebs: 

im sasamarTlo procesebTan dakavSirebuli sirTuleebi ormagi xasiaTis iyo: (1) 
amerikuli standartebiT, ex post facto kanonebi akrZalulia, im droisTvis ki ar 
arsebobda mkveTrad Camoyalibebuli danaSauli `agresiuli omis~ gaCaRebasTan da-
kavSirebiT, imis miuxedavad, rom zogierT gonebamaxvil iurists misi xelSekrule-
bebisa da konvenciebis meSveobiT ganmarteba SeeZlo. Tumca, Cveni standartebiT, 

definiciamde misvlas cdilobda ara `ramdenime saxelmwifo,~ aramed es xdeboda procesis mixedviT, romlis 
moqmedebaSi moyvanac sakuTriv romis konferenciis mier moxda. saxelmwifos praqtikidan gamomdinare, ko-
legiis mtkiceba, TiTqos agresiis danaSauli Tanamedrove CveulebiTi saerTaSoriso samarTlis nawilia, ar 
warmoadgens myar aerguments. ix. qvemoT 141 SeniSvna. 
16 kontrolis sabWos me-10 kanoni, 1945 w. 20 dek. me-2 muxli, samxedro damnaSaveebis sasamarTlo procesi 
niurnbergis samxedro tribunal, kontrolis sabWos, me-10 kanoni (1949). 
17 ICC mosamsazadebeli komisia, agresiis danaSaulze momuSave samuSao jgufi, agresiasTan dakavSifrebuli is-
toriuli movlenebis mimoxilva, 1-378 gaeros dok. PCNICC/2002WGCA/L.1 (24.I.2002), ix. noe veisbordi, agresiis 
sisxlis samarTlebrivi devna, 49 HARV. INT’L L.J. 161, 165 (2008). 
18 Susteri, ix. zemoT me-10 SeniSvna.
19 arc erT specialurad Seqmnil sisxlis samarTlis saerTaSoriso tribunalSi ar momxdara agresiis sisxlissa-
marTlebrivi devnis daSveba; yofili iugoslaviisa da ruandis danaSaulis saerTaSoriso tribunalis statutebSi 
naxsenebi ar aris agresiis danaSauli an mSvidobis winaaRmdeg Cadenili danaSauli. ix. uSiSr. sabWos 955 danarTi, 
gaeros dok. S/RES/955 (8 noemb. 1995) (romlis mixedviTac runadis sisxlis samarTlis saerTASoriso tribunali 
Seiqmna); gen.mdivnis moxseneba yofili iugoslaviis teritoriaze saerTaSoriso humanitaruli samarTlis serio-
zul darRvevebze pasuxismgebeli pirebis sisxlissamarTlebrivi devnis aspeqtebi, gaeros dok. S/25704 (1993 w. 3 
maisi) (romlis mixedviTac yofili iugosl. sisxlis samarTlis saerTaSoriso tribunali Seiqmna).
20 amerikelebi, gansasjelebis mSvidobis winaaRmdeg Cadenili danaSaulisTvis gasamarTlebis saqmeSi gamoTqmul 
daTqmebSi marto ar yofilan. londonis konferenciis safrangeTis delegaciis wevri, profesori andre grosi 
gamoTqvamda mosazrebas, `migvaCnia, rom saqmes iseTi piri uCans, veravin ityvis imas, rom agresiuli omis war-
moeba saerTaSoriso danaSaulia – Tqven faqtobrivad axal sanqcias igonebT.”kenet galanti – kanonierebis 
principi saerTaSoriso da SedarebiT samarTalSi 82 (2009). rodesac prof. grosma gamoTqva survili, rom es 
samomavalod mainc sisxlis samarTlis danaSaulad gamoecxadebinaT, didi britaneTis warmomadgenelma da mTa-
varma prokurorma ser david maqsvel faifma upasuxa, rom `es moralurad da politikurad sasurveli iqneba, 
magram es ar aris saerTaSoriso samarTali.’ iqve 83. 
21 Donitz at Nuremberg: xelaxali Sefaseba 196 (H.K. Thompson, Jr. & Henry Strut zeds, 1976)
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sisxlis samarTlis kanoni unda iyos cxadi, zusti da gansazRvruli, raTa moxdes 
yvela potenciuri damnaSavis gafrTxileba. agresiul omTan dakavSirebiT arc erT 
saerTaSoriso akrZalvas amgvari sizuste da sicxade ar gaaCnda. (2) ̀ agresiuli omis~ 
akrZalva sasjels mxolod wagebul mxares akisrebda. rogorc stouni aRniSnavs, imi-
saTvis rom gamarjvebuli iyo, safrTxis qveS myofma saxelmwifom SesaZloa pirveli 
nabiji gadadgas, winaaRmdeg SemTxvevaSi, SesaZloa ganadgurdes ... saWiroa moxdes 
`agresiuli omis~ koncefciis zustad gansazRvra, raTa igi amerikuli sisxlissa-
marTlebrivi samarTlis standartebs esadagebodes22. 

sasamarTlos Tavmjdomare, harlen fisk stouni aRniSnavda, rom aSS generaluri 
prokurori robert jeqsoni `niurnbergSi umaRlesi xarisxis linCis wesiT gasa-
marTlebis wveulebas axorcielebda. naklebad maRelvebs ras uSvreba igi nacistebs, 
magram maRelvebs is pretenziuloba, rom igi sasamarTlos xelmZRvanelobs da saer-
To samarTlis mixedviT moqmedebs. es sxva Tu araferi imdenad TvalTmaqcuri TaR-
liTobaa, rom Znelia igi Cems Zvelmodur ideebs Seesabamebodes~23. sxva adgilas igi 
aseve aRniSnavda: `Zalian mainteresebs zogierTi is piri, romelic sasamarTlo pro-
cesebs Tavmjdomareobs, rogor gaamarTlebda sakuTari mTavrobebis mier Cadenil 
im aqtebs, Tuki braldebulis statusiT Tavad aRmoCndebodnen~24. sxva SemTxvevaSi ki 
sasamarTlos Tavmjdomare stouni eWvs gamoTqvams da aRniSnavs: `saerTaSoriso sa-
marTlis axali [niurnbergis] doqtrinis mixedviT, Cven rom vyofiliyaviT damarcxe-
bulebi, gamarjvebulebi Cven mier britaneTisTvis miwodebul 50 gamanadgurebels 
[1940 w.] agresiis aqtis utyuar mtkicebulebad miiRebdnen Tu ara...~25 Tavad batoni 
jeqsoni - uzenaesi sasamarTlos Tavmjdomarec ki aRniSnavda braldebis TvalTma-
qcobas sabWoTa kavSiris mier ganxorcielebuli qmedebebis fonze: `Cven vamboboT, 
rom agresiuli omi danaSaulia~, werda igi prezident trumens kerZo werilSi, maSin 
roca ̀ Cveni erT-erTi mokavSire suverenitets baltiis qveynebze imtkicebs, rac, arc 
meti arc naklebi, maT dapyrobazea damyarebuli~26. 

mosamarTle Carlz vizanski, amerikis erT-erTi yvelaze gonieri federaluri mo-
samarTle, aRniSnul sakiTxs detalurad ganixilavs. igi werda: 

Cveulebis is mzardi organo, romelzedac miTiTeba xdeba, is Cveulebaa, romelic 
suverenuli saxelmwifoebis da ara individebis winaaRmdegaa mimarTuli. ar arse-
bobs iseTi konvencia an xelSekruleba, romelic individs mkafiod Camoyalibebul 

22 WILLIAM O. DOUGLAS, THE COURT YEARS, 1939-1975: THE AUTOBIOGRAPHY OF WILLIAM O. DOUGLAS 29 (1980) (zogan brWyalebi 
gamotovebulia). 
23 ALPHEUS THOMAS MASON, HARLAN FISKE STONE: PILLAR OF THE LAW 716 (1956), citata sasamarTlos Tavmjdomaris 
harlan fisk stounis sterling karisadmi gagzavnili werilidan (1945 w., 23 marti).
24 iqve, citata sasamarTlos Tavmjdomaris harlan fisk stounis sterling karisadmi gagzavnili werilidan 
(1945 w., 23 marti).
25 iqve, citata sasamarTlos Tavmjdomaris harlan fisk stounis sterling karisadmi gagzavnili werilidan 
(1945 w., 23 dekemberi).
26 R. CONOT, JUSTICE AT NUREMBERG, 68 (1983) citata mosamarTle robert jeksonis mier prezident trumenisadmi 
gagzavnili (1945 w., 12 oqtomberi),
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valdebulebebs daakisrebs, raTa man agresiuli omis gaCaRebisas daxmarebis gawe-
visagan Tavi Seikavos. ase rom, individis Tvalsawieridan gamomdinare, `mSvidobis 
winaaRmdeg Cadenili danaSaulis~ braldebis erT-erTi aspeqti ukuqmedebis Zalis 
mqone kanons waagavs. aRniSnuli aqtis dros, TiTqmis yvela, met-naklebad informi-
rebuli iuristi ityoda, rom is pirebi, romlebic CarTuli iyvnen agresiul omSi, 
iuridiuli mniSvnelobiT, kriminalebs ar warmoadgendnen.

…. . . .

yvelaze metad yuradsaRebi ki Cveni Sexedulebis gulwrfelobaSi arsebuli eWvia, 
rom yvela agresiuli omi danaSaulia. am sakiTxis wamoyeneba im SemTxvevaSi SeiZle-
ba, Tuki gaero mzad iqneba, detalurad Seiswavlos ruseTis Tavdasxma poloneTze 
an fineTze, anda amerikelebis mier rusebis Segulianeba, daerRviaT iaponiasTan 
arsebuli xelSekruleba. am qmedebebSi SeiZleba TiToeuli maTgani marTali iyos, 
magram Znelad Tu davuSvebT imas, rom isini saerTaSoriso masStabis gasamarTlebas 
daeqvemdebaron. 

aRniSnuli Sexedulebebi niurnbergis sabraldebo daskvnis meore punqtis saTuo 
dasabuTebasa da aseve saTuo struqturaze metyvelebs27. 

mosamarTle vizanski kidev ufro Sors wavida da im Sexedulebasac ganixila-
vda, rom niurnbergis sasamarTlo, faqtobrivad `yvela civilizebuli saxelmwifos 
sisxlis samarTlis kanonidan gamomdinare sisxlis samarTlis kanonis zogad prin-
cipebs~ efuZneboda.28 igi pasuxobda, rom Tuki es namdvilad sisxlissamarTlebrivi 
devnis safuZveli iyo, maSin: 

es is safuZvelia, romelic iuristebis umravlesobas ar daakmayofilebs. igi 1935 
w. 28 ivniss nacistebis mier miRebul sayovelTaod dagmobil kanons daemsgavseba, 
romelic Semdegs iTvaliswinebda: `nebismieri piri, romelic iseT qmedebas Caidens, 
romelsac kanoni dasjadad acxadebs an sisxlis samarTlis ZiriTadi koncefciebisa 
da jansaRi saxalxo Segnebis mixedviT sasjels imasxurebs, dasjadi unda iyos~. es 
ki sisxlis samarTlis umetesi Zireuli wesebis ugulebelyofa iqneba, romlis mixe-
dviTac sisxlis samarTlis kanonebs ex post facto (faqtis, movlenis Semdgomi) da-
tvirTva ar unda gaaCndes da unda arsebobdes - nullum crimen et nulla poena sine lege – arc 
erTi danaSauli da arc erTi sasjeli winamorbedi kanonis gareSe. 

27 Charles E. Wyzanski, Jr., Nuremberg—A Fair Trial?, ATLANTIC MONTHLY, 1946 w. aprili, 66-68 gv. ix. aseve elis vaSingtoni: 
niurnbergis sasamarTlo procesebi: samarTlis uzenaesobis micvaleba (saerTaSoriso samarTalSi), 49 Loy. L.REV. 
471, 500-01 (2003 w.).
28 SeadareT vizanskis winaswarmetyveluri hipoTeza vizanskis zemoT miTiTebul 27-e SeniSvnasTan, 67 gv. 
(saerT. samxedro tribunalis citireba, ix me-12 SeniSvna zemoT, 65gv), sadac mocemulia is faqtobrivi 
kvalifikacia, romelic SemdgomSi adamianis uflebebis SeTanxmebebSi warmoiSva, ix. qvemoT 79-84 SeniSvnebi, 
ukanaskneli saSualebas iZleoda, rom `momxdariyo sasamarTlo procesis an piris dasja raime qmedebisTvis an 
umoqmedebosTvis, romelic misi Cadenis dros erTa gaerTianebis mier zogadad aRiarebuli principebis mixed-
viT danaSaulad iTvleboda~. saerTaSoriso SeTanxmeba samoqalaqo da politikur uflebebze, muxli 1, 15 (2), 
1966w., 12 dekemberi, S.EXEC, DOC. E, 95-2 (1978), 999 U.N.T.S. 171. 
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danaSaulis Cadenis Semdeg ganviTarebuli kanonis msgavsi aRqma Rrmadaa damkvi-
drebuli. demosTenes da cicerons kargad esmodaT kanonis ukuZalis siave: iseTi 
gansxvavebuli azris mqone filosofosebi, rogorebic hobsi da loki arian, Ta-
vianT mtrul damokidebulebas mis mimarT Tamamad gamoTqvamdnen. faqtobrivad, 
yvela konstituciur mTavrobas ex post facto kanonmdeblobasTan dakavSirebiT 
garkveuli akrZalvebi gaaCnia, rac Tavad Tavisuflebis didi qartiis sityvebSi, 
aSS-is konstituciis I muxlsa Tu safrangeTis [adamianis] uflebebis deklaraciaSia 
naTqvami. antagonizmi ex post facto kanonebis mimarT martooden iuristis mier 
laTinur aqsiomaSi SefuTul mikerZoebulobas rodi efuZneba, igi politikur WeS-
maritebasac emyareba, rom Tuki, SesaZlebelia kanonis danaSaulis Semdeg Seqmna, 
maSin Zalauflebac, iqamde iqneba absoluturi da TviTneburi. ukuqmedebis mqone 
kanonmdeblobis daSveba konstituciuri SezRudvis principis damcireba iqneba. unda 
moxdes imis uaryofa, rac xels SeuSlis Cveni demokratiuli Sexedulebis arsebiT 
Rirebulebebs. 29 

b. gaeros qartia

amasobaSi, gaeros qartia, romelsac 1945 w. moewera xeli saxelmwifoebis mier, 
Zalis gamoyenebis axal wesebs adgenda. qartiis struqtura pirdapiria da farTo 
akrZalvis saxes iZens, romelic or gamonakliss eqvemdebareba. akrZalva formu-
lirebulia me-2 (4) muxlSi: `yvela saxelmwifom saerTaSoriso urTierTobebSi 
Tavi unda Seikavos sxva romelime saxelmwifos damoukideblobis an teritoriu-
li mTlianobis winaaRmdeg Zalis gamoyenebis an misi muqariT, an sxva raime saxiT, 
romelic SeusabamobaSia gaeros miznebTan~30. es ori gamonaklisi konkretuladaa 
formulirebuli 51-e muxlSi, romelic exeba Zalis gamoyenebas Tavdacvis dros, 
ufro zogadad ki VII TavSi – uSiSroebis sabWos mier uflebamosilebis miniWebis 
SemTxvevaSi. 51-2 muxli iTvaliswinebs Semdegs:

winamdebare qartiaSi araferma ar unda SeuSalos xeli individualuri an 
koleqtiuri Tavdacvis ganuyofel uflebas, Tuki gaeros wevr saxelmwifoze ad-
gili aqvs SeiaraRebul Tavdasxmas, manam, sanam uSiSroebis sabWo ar miiRebs 
saWiro zomebs saerTaSoriso mSvidobisa da usafrTxoebis SesanarCuneblad. we-
vri saxelmwifoebis mier Tavdacvis aRniSnuli uflebis ganxorcielebisas miRe-
buli zomebis Sesaxeb dauyovnebliv unda moexsenos uSiSroebis sabWos da aramc 
da aramc ziani ar unda miadges uSiSroebis sabWos kompetenciasa da pasuxismge-
blobas, rom winamdebare qartiis mixedviT, nebismier dros, rodesac is CaTvlis 

29 vizanski, ix. zemoT Sen. 27 (sisxlis samarTlis kodeqsis gadaxedva), 1935w., 28 ivnisi, reixgesecblati [RGB1] 
I 839 (gfr),
30 gaeros qartia muxli 2, punqti 4,
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saWirod, miiRos aseTi zoma saerTaSoriso mSvidobisa da usafrTxoebis Sesanar-
Cuneblad31. 

VII Tavis mixedviT, uSiSroebis sabWos, garkveuli SezRudvebis gaTvaliswinebiT, 
Zalis gamoyenebaze eZleva uflebamosileba. pirvel rigSi, sabWom, 39-e muxlis mixe-
dviT, unda `gansazRvros mSvidobisaTvis muqaris arseboba, mSvidobis darRveva an 
agresiis aqti~32. Semdeg man unda gansazRvros, aris Tu ara `is zomebi, romlebic 
ar gulisxmobs Zalis gamoyenebas~, rac nebadarTulia 41-e muxliT, `Seusabamo, anda 
moxda am Seusabamobis damtkiceba~33. Tuki saxeze iqneba es orive piroba, maSin sabWom 
SesaZloa 42-e muxlis mixedviT, `sahaero, sazRvao an saxmeleTo Zalebis meSveobiT, 
miiRos amgvari zoma, romelic SesaZloa saWiro iyos saerTaSoriso mSvidobisa da 
usafrTxoebis SesanarCuneblad an aRsadgenad. aseTi zoma SesaZloa moicavdes de-
monstraciebs, blokadas da gaeros wevri saxelmwifoebis sxva operaciebs sahaero, 
sazRvao an saxmeleTo ZalebiT~34.

aRniSvnis Rirsia qartiis sqemis ori sakiTxi. pirvel rigSi, qartia sakuTar Tavs 
prioritets aniWebs im SemTxvevaSi, Tuki mis mier dakisrebuli valdebulebebi 
konfliqtSi mova sxva xelSekrulebis mier dakisrebul valdebulebebTan. 103-e 
muxlis mixedviT: `im SemTxvevaSi, Tuki gaeros wevri saxelmwifoebis winamdebare 
qartiiT nakisri valdebulebebi konfliqtSi mova maT mier sxva saerTaSoriso Se-
TanxmebiT nakisr valdebulebebTan, upiratesoba unda mieniWos maT mier winamde-
bare qartiiT nakisr valdebulebebs~35. aRniSnuli debuleba relevanturia imis 
dadgenasTan, aris Tu ara agresiis arseboba, uSiSroebis sabWos mier gansazRvruli 
uflebamosilebiT, Tanmxvedri, prevenciuli Tu SeuzRudavi36.

Semdeg, qartiaSi termini `agresia~ naxsenebia orjer 39-e muxlSi da pirveli 
muxlis pirvel punqtSi, romelic qartiis mTavar miznebad CamoTvlis `agresiis 
aqtebis aRkveTas da mSvidobis darRvevas~37. TumcaRa, qartiaSi arsad ar aris `agre-
sia~ gansazRvruli (dambarton ouqssa da san franciskos Sesabamis sxdomebze aSS-is 
da didi britaneTis mier terminis ganmartebis winaaRmdeg gaweuli warmatebuli 
dapirispirebis Sedegi)38. 

31 iqve, muxli 51.
32 iqve, muxli 39.
33 iqve, muxli 41.
34 iqve, muxli 42.
35 iqve, muxli 103.
36 ix. qvemoT darTuli teqstis 182-186 SeniSvnebi.
37 gaeros qartia, 1 muxli, 1 punqti. es ori debuleba urTierTsawinaaRmdego Cans. 1 muxlis 1 punqtis mixed-
viT, agresiis nebismieri aqti mSvidobis darRvevaa, maSIn roca, 39-e muxli agresiis aqtsa da mSvidobis dar-
Rvevas svxdasxva danaSaulebad CamoTvlis. iqve 39-e muxli 
38 orive delegacia im mosazrebidan gamodioda, rom `mSvidobis darRvevis~ koncefcia TavisTavad moicavda 
`agresias~, ris gamoc agresiis gansazRvreba saWiroebas aRar warmoadgenda, rasac CineTisa da ruseTis del-
egatebi daeTanxmnen. ix. oskar solera, agresiis danaSaulis gansazRvra 63 (2007). 
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g. generaluri asamblea, saerTaSoriso samarTlis komisia da romis konferencia

gaeros generalurma asambleam, idga ra qartiis definiciuri sicarielis wi-
naSe, 1946 w. erTsulovnad xelaxla daamtkica39 niurnbergis qartiaSi mocemuli 
agresiis cirkularuli ganmarteba.40 amave saxiT, asambleam TxovniT mimarTa saer-
TaSoriso samarTlis komisias (ILC), rom Camoeyalibebina kacobriobis mSvidobisa 
da usafrTxoebis winaaRmdeg mimarTuli danaSaulebis kodeqsi. Tumca agresiis 
definiciasTan warmoqmnili sirTuleebis gamo komisiam am mimarTulebiT muSaoba 
1954 w. Sewyvita41. 

sakuTriv generaluri asambleis mier agresiis42 danaSaulis gansazRvris sami 
warumatebeli mcdelobis Semdeg, 1974 w. generalurma asambleam, rogorc iqna, 
3314 rezoluciiT agresiis ganmarteba moaxdina, romlis damtkicebac xmis micemis 
gareSe moxda43. imdenad, ramdenadac 3314 rezolucia mxolod agresiis Semadge-
neli nawilebis ilustraciul magaliTebs gvaZlevda44, agresia, me-2 (4) muxlis Za-
lis gamoyenebis wesebisa da gaeros qartiis 51-e muxlis45 darRvevad ganisazRvra, 
riTac faqtobrivad aRniSnuli sakiTxi im mdgomareobaSi darCa, romelSic manamde 

39 gen.asamblea, rezolucia 897 (IX), 3, gaeros dok. A/236 (1946 w. 11 dek.).
40 saerTaSoriso samxedro tribunalis qartia, muxli 6, 8 agvisto, 1945w. Stat. 1546, 82 U.N.T.S. 184 
41 gen.asamblea, rezolucia 897 (IX), gv. 50, gaeros dok. (1954 w., 4 dek.) A/2890.
42 ix. zemoT Sen. 17, gv 166, veisbordi. 
43 generaluri asambleis 3314 rezol. (XXIX), danarTi, gaeros dok. A/RES/3314 (1974 w. 14 dek.) [SemdegSi rezo-
lucia 3314].
44 3314 rezoluciiT damtkicebuli agresiis definiciis me-3 muxli Semdegs iTavliswinebs: me-2 muxlis deb-
ulebebis Tanaxmad, unda moxdes qvemoT mocemuli nebismieri aqtis, omis gamocxadebis miuxedavad, agresiis 
aqtad kvalificireba:

(a) erTi saxelmwifos SeiaraRebuli Zalebis mier meore saxelmwifos teritoriaze SeWra an Tavdasxma an 
samxedro okupacia, Tundac droebiTi, romelic amgvari SeWris an Tavdasxmisgan momdinareobs, an Zalis 
gamoyenebiT sxva saxelmwifos teritoriis an teritoriis nawilis aneqsia;

(b) erTi saxelmwifos SeiaraRebuli Zalebis mier meore saxelmwifos teritoriis dabombva, an erTi saxelm-
wifos mier meore saxelmwifos winaaRmdeg raime saxis iaraRis gamoyeneba;

(g) erTi saxelmwifos SeiaraRebuli Zalebis mier meore saxelmwifos portebis an sanapiro zolis blokada;
(d) erTi saxelmwifos SeiaraRebuli Zalebis mier meore saxelmwifos saxmeleTo, sazRvao an sahaero Za-

lebze an sazRvao da sahaero flotebze Tavdasxma;
(e) erTi saxelmwifos SeiaraRebuli Zalebis gamoyeneba, romelic meore saxelmwifos teritoriaze momwvev 

saxelmwifosTan gaformebuli SeTanxmebiT imyofeba, SeTanxmebaSi gaTvaliswinebuli pirobebis sapir-
ispirod an am teritoriaze yofnis gagrZeleba SeTanxmebis amowurvis Semdeg;

(v) erTi saxelmwifo qmedeba rTavs ra nebas misi teritoria, romelic man meore saxelmwifos gankargule-
baSi gadasca, gamoyenebul iqnes am meore saxelmwifos mier agresiis danaSaulis Casadenad mesame saxelm-
wifos winaaRmdeg;

(z) erTi saxelmwifos mier an misi saxeliT SeiaraRebuli bandebis, jgufebis, araregularuli armiis an 
daqiravebuli jariskacebis gagzavna, romlebic meore saxelmwifos teritoriaze imgvari simZimis aqtebs 
axorcieleben, romlebic zemoT CamoTvlili aqtebis Sesabamisia an xdeba misi arsebiTi CarTva. iqve 
danarTi, muxli 3.

45 gaeros qartia, muxlebi 2, punqti 4, 51. 3314 rezoluciis 1 muxlis definicia iTvaliswinebs, rom `agresia 
aris erTi saxelmwifos SeiaraRebuli Zalebis gamoyeneba meore saxelmwifos suverenitetis, teritoriuli 
mTlianobisa an politikuri damoukideblobis winaaRmdeg, an sxva raime saxiT, romelic gaeros qartiasTan ar 
modis SesabamisobaSi, rogorc es aris formulirebuli winamdebare definiciaSi~.3314 rezolucia, ix. Sen. 43, 
zemoT, danarTi, 1 muxli. 
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imyofeboda46. rezolucia mkafiod ar miuTiTebda qartiis VII Tavze anda qartiis 
mier `Tavdacvis .... arsebiTi uflebis~ aRiarebaze.47 amis nacvlad, Zalis konkre-
tuli gamoyenebis SesaZlebloba, romlis daSvebac realurad VII Tavis, savaraudod 
ki, 3314 rezoluciis mixedviT unda moxdes, gaTvaliswineba ki SeiaraRebuli Zale-
bis pirvelad gamoyenebis, agresiis prima facie SemTxvevis Semdeg moxdeba48. imis 
gaTvaliswinebiT, rom gaeros qartia generalur asambleas aranair samarTlebriv 
uflebamosilebas ar aniWebs, rom araferi vTqvaT, qartiaSi Sesworebebis Setanaze, 
rezolucia uSiSroebis sabWosTvis mxolod da mxolod garkveuli mimarTulebebis 
micemas cdilobda, Seadgenda Tu ara erTi konkretuli saxelmwifos qceva agre-
sias. mniSvnelovania, rom 3314 rezolucia mkafiod ar miuTiTebs individualur 
sisxlissamarTlebriv pasuxismgeblobaze49. amis miuxedavad, SemdgomSi agresiis 
ganmartebis dasadgenad, rezoluciis periodulad warmoCena xdeboda da rogorc 
amas SemdgomSi vnaxavT, misi terminebi SWGCA-s mier SemoTavazebuli ganmartebis 
mTavar sayrdenad iqca.

1990-ian wlebSi, rodesac kacobriobis usafrTxoebisa da mSvidobis winaaRm-
deg Cadenili danaSaulis proeqtis Sedgena mimdinareobda, kvlavac wamotivtivda 
agresiis ganmartebis mcdeloba, saerTaSoriso samarTlis komisiam ki ukuagdo 
gen.asambleis mier SeTavazebuli ganmarteba miiCnia ra igi Zalian bundovnad, 
romelic ver gamodgeboda agresiis danaSaulis sisxlissamarTlebrivi devnis 
safuZvlad50. amasTan dakavSirebiT, aSS-is warmomadgenelma aRniSna, rom gen.
asableam `winamdebare ganmarteba ar miiRo sisxlissamarTlebrivi pasuxismge-
blobis dasakisreblad am ganmartebis istoria ki gviCvenebs, rom igi gamiznuli 
iyo rogorc politikuri orientiri da ara, rogorc savaldebulo sisxlissa-
marTlebrivi ganmarteba~51. didi britaenTis warmomadgenelma aseve `Rrma eWvi~ 
gamoTqva 3314 rezoluciaze dafuZnebul ganmartebasTan dakavSirebiT. am xedvam 
farTo mxardaWera pova im saxelmwifoebis mxridanac ki, romlebmac rezoluciaze 
Tanxmoba ganacxades: 

46 me-6 muxli iTvaliswinebs: `winamdebare definiciaSi araferi ar unda iyos imgvarad ganmartebuli, romelic 
ramenairad axdens aRniSnuli qartiis masStabis gafarToebas an Semcirebas, im debulebebis CaTvliT, romel 
SemTxvevebSic Zalis gamoyeneba kanonieria. `3314 rezol., ix. Sen. zemoT 43, danarTi, muxli 6. 
47 gaeros qartia, muxli 51.
48 ix rezolucia 3314, ix. Sen. zemoT 43; ix qvemoT TandarTuli teqsti, Sen. 112. 
49 3314 rezoluciiT damtkicebuli definiciis me-5 (2) muxli iTvaliswinebs Semdegs: `agresiis omi aris saer-
TaSoriso mSvidobis winaaRmdeg Cadenili danaSauli. agresia saTaves udebs saerTaSoriso pasuxismgeblobas”. 
3314 rezol. ix. Sen. zemoT 43. danarTi muxli 5(2). Tumca igi ar iTvaliswinebs imas, rom agresia saTaves udebs 
individualur pasuxismgeblobas, arc imaze miuTiTebs, Tu ra dros xdeba `agresiis aqtis` iqve `agresiis omad” 
gadaqceva. Sesabamisad, `saerTaSoriso mSvidobis winaaRmdeg Cadenili danaSauli. iqve. savaraudod, `agresiis 
omi” ufro mZimea, vidre ubralo `agresiis aqti.” amitomac aris, rom gen.asambleam mxolod agresiis omi ga-
moacxada `danaSaulad”. iqve. SWGCA-m es sxvaoba ugulebelyo. 
50 ix. saerTaSoriso samarTlis komisiis moxseneba 48-e sxdomis muSaobasTan dakavSirebiT, gaero, GAOR, 51 
sxdoma, Supp, No 10, gv. 9, gaeros dok. A/51/10 (1996); ix. aseve uiliam Sabasi – sisxlis samarTlis saerTaSoriso 
sasamarTlos Sesavali 135 (mesame gamocema, 2007w.). 
51 47-e sesiis dokumentebi, [1995] 2 Y.B. ILC 1, 39 U.N. Doc. A/CN.4/SER.A/1995/Add. (1 nawili).
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didi britaneTi savsebiT eTanxmeba komisiis im wevrebs, romlebmac miiCnies, rom 
rezolucia, romelic mxolod gaeros politikuri organoebis orientiradaa gamiz-
nuli, sasamarTlo organoSi sisxlissamarTlebrivi devnis safuZvlad ver gamodgeba 
... rezoluciis amgvari formulireba frTxil adaptacias saWiroebs, raTa moxdes im 
aqtebis, romlebic individualur sisxlissamarTlebriv pasuxismgeblobas akisrebs, 
mkafio da konkretuli gawera52. 

winaaRmdeg SemTxvevaSi, davobda britaneTis warmomadgeneli, mas ukuZala eqneba 
da nullum crimen sine lege principis darRvevad CaiTvleba53. manamde, analogiur 
mosazrebas aviTarebda safrangeTis warmomadgeneli: `[3314 rezoluciaSi agresiis] 
ganmartebasTan dakavSirebuli zogadi xedva is iyo, rom igi cudad gaxldaT Sedge-
nili~ da rom, igi `arc arasdros miiCneoda raimes jerovan ganmsazRvrelad~ da 
arc `zusti masStabi gaaCnda~54. im SemTxvevaSi ki, Tuki saerTaSoriso samarTlis 
komisia (ILC) kvlavac miubrundeboda am sakiTxs, maSin: `komisiisTvis es ganmarteba, 
rogorc Cans, gadaulaxav amocanad darCeba~55. ase rom, komisiam uari ganacxada ter-
minis gansazRvraze56. komisiam sisxlis samarTlis saerTaSoriso sasamarTlos sta-
tutis proeqti Seadgina, romelic agresiis danaSaulis sisxlissamarTlebriv devnas 
gulisxmobda, magram masSi ganmarteba ar iyo mocemuli57. debatebSi samarTlebriv 
principTan arsebuli Tematika dominirebda, romelic qvemoT iqneba ganxiluli58. 

es sakiTxi romis konferenciis mier sisxlis samarTlis saerTaSoriso sasamarT-
los (ICC) Seqmnamde aRar damdgara. aSS-is winaaRmdegobis miuxedavad59, romis sta-
tuti agresias, danarCen sam danaSaulTan erTad, sisxlissamarTlebrivi devnis Camo-
naTvalSi aqcevs. statutis Semqmnelebma ganmartebis gansazRvra ver moaxerxes, verc 
imaze SeTanxmdnen, Tu ra roli unda Seesrulebina uSiSroebis sabWos, an saerTod 

52 iqve. 
53 iqve.
54 2237-e Sexvedris Sejamebis Canaweri [1991] 1. Y.B ILC 195, 200, U.N. Doc. A/CN.4/SR.2237/1991.
55 iqve.
56 kodeqsis proeqtis me-16 muxli iTvaliswinebs, tavtologiurad, imas, rom: `piri lideri an organizatori, 
romelic aqtiurad monawileobs, anda agresiis dagegmvis, momzadebis, dawyebis an gaCaRebis brZanebas iZleva, 
romelsac axorcielebs saxelmwifo, pasuxismgebelia agresiis danaSaulze~. ix. 50-e Sen. zemoT, gv.83, saerTa-
Soriso samarTlis komisiis moxseneba 48-e sxdomis muSaobasTan dakavSirebiT. 
57 saerTaSoriso samarTlis komisiis moxseneba 46-e sxdomis muSaobasTan dakavSirebiT, gv. 2, gaeros dok. 
A/49/355 (1994w. 1 seqt.).
58 ix. qvemoT 70-101 SeniSvnebi TandarTul teqstTan erTad.
59 ix., magaliTad, gaeroSi aSS-is elCis – bil riCardsonis gancxadeba:
`aSS-s mtkiced miaCnia, rom unda moxdes danaSaulis masStabis, misi definiciisa da elementebis saTanadod 
SemuSaveba. amave dros, Tavidan unda aviciloT iseTi danaSaulebis gansazRvra, romlebic jer kidev mkafiod 
ar aris kriminalizebuli saerTaSoriso samarTlis mixedviT. arc Cven da arc sasamarTlo ar unda vcdi-
lobdeT axali kanonebis gamocemas iseT danaSaulebze, romlebic jer dadgenili ar aris. amis gamo migvaCnia, 
rom agresiis danaSaulis definiciis mcdeloba individualuri sisxlis samarTlebrivi pasuxismgeblobisTvis 
jerjerobiT naadrevia – amocana, romelic saerTaSoriso samarTlis komisiamac ki sabolood daumTavrebeli 
datova.~elC bil riCardsonis gancxadeba (17 ivnisi, 1998w.) gancxadebis moZieba SesaZlebelia saitze: http://
www.un.org/icc/speeches/617usa.htm. 
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unda hqonoda Tu ara igi sisxlissamarTlebrivi danaSaulis devnaSi60. agresiis dana-
Saulis sisxlissamarTlebrivi devna miswrafebiTi (misaRwevi)61 darCa, romis konfe-
renciam ki sakiTxi mis mosamzadebel komisias gadauloca62. 

ase rom, `uzenaesi saerTaSoriso danaSauli,~ rogorc mas niurnbergis tribunal-
Si63 uwodes, droebiT mainc, rezultatis gareSe darCa. mosamzadebelma komisiam ver 
SeimuSava ganmarteba. 2002 w. misi bolo sxdomis Semdeg, wevri saxelmwifoebis asam-
bleam, ganmartebis gansazRvris mizniT, samuSaoebis gasagrZeleblad SWGCA daarsa. 
amas asambleis gansaxilveli komisiis konferencia ganixilavs, romlis mowvevac 2010 
welsaa dagegmili64. 

d. agresiis danaSaulze momuSave specialuri samuSao jgufi 

2009 w. 13 Tebervals SWGCA-m muSaobis Sedegebis angariSi gamoaqveyna. angari-
Sis mixedviT, `xuTwliani ganxilvis Semdeg~ man `romis statutTan dakavSirebiT 
miiRo Sesworebebis proeqti, romelic sasamarTlos agresiis danaSaulTan dakavSi-
rebiT iurisdiqcias mianiWebs~65. SWGCA-m cal-calke ganixila danaSaulis ganmarteba 
da uSiSroebis sabWos roli mis sisxlis samarTlebriv devnaSi. samuSao variantis 
Sesworebebis mixedviT unda moxdes romis statutis me-5 muxlis Sesworeba da agre-
siis Semdegi ganmartebis Casma:

1. winamdebare statutis miznebidan gamomdinare, `agresiis danaSauli~ gulisxmobs 
piris mier, romelsac ukavia ra efeqturi (Tanamdeboba) pozicia, ganaxorcie-
los kontroli an warmarTos saxelmwifos politikuri an samxedro qmedeba, 
agresiis aqtis dagegmva, momzadeba, dawyeba an ganxorcieleba, romelic Tavisi 
xasiaTiT, simZimiTa da masStabiT gaeros qartiis aSkara darRvevas warmoadgens.

2. pirveli punqtis miznebidan gamomdinare, ̀ agresiis aqti~ gulisxmobs erTi saxel-
mwifos mier meore saxelmwifos suverenitetis, teritoriuli mTlianobisa da 
politikuri damoukideblobis winaaRmdeg Zalis gamoyenebas an sxva raime saxis 

60 romis statute, ix Sen 4 zemoT, muxli 5 (1). 
61 iqve muxli 5 (2).
62 romis konferenciisa da mosamzadebeli komitetis sxdomebis mokle mimoxilvis sanaxavad ix., gart- Sofildi, 
aSS-is carieli skami, aSS armonawileoba agresiis definiciis ganmsazRvel molaparakebebSi, 15, Hum. RTS BRIEf 20 
(2007).
63 mTavari germaneli samxedro damnaSaveebis 1 sasamarTlo procesi, niurnbergi, 30 setq. 1946w. (`omi Tavis ar-
siT, borotebaa. misi Sedegebi mxolod meomar mxareebs rodi exeba, igi mTel samyaros azaralebs. Sesabamisad, 
agresiis omis dawyeba ara mxolod saerTaSoriso danaSaulia, esaa umaRlesi saerTaSoriso danaSauli, romelic 
sxva omis danaSaulebisgan mxolod imiT gansxvavdeba, rom igi Tavis TavSi erTad aRebul mTel siborotes 
moicavs.`).
64 ICC ix. Sen. 2 zemoT. SWGCA Sexvedrebi Ria iyo ara mxolod wevri saxelmwifoebisTvis, aramed nebismieri dain-
teresebuli saxelmwifosTvis. aSS am SexvedrebSi ar monawileobda. 
65 ICC, preskonferencia agresiis danaSaulze momuSave spec. jgufTan dakavSirebiT (2009 w. 13 Tebervali). ix. 
saiti http://www.icc-cpi.int/NR/rdonlyres/9FCD3A51-6568-41DF-819F-5075C3857523/0/UNDOCPressConferenceonSWGCAENG.pdf.
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qmedebas, romelic SeusabamobaSi modis gaeros qartiasTan. nebismieri qvemoT 
CamoTvlili aqti, omis gamocxadebis miuxedavad, gaeros generaluri asambleis 
1974 w. 14 dekembris 3314 rezoluciis mixedviT, kvalificirebuli unda iyos, 
rogorc agresiis aqti: 
(a) erTi saxelmwifos SeiaraRebuli Zalebis mier meore saxelmwifos terito-

riaze SeWra an Tavdasxma, an samxedro okupacia, Tundac droebiTi, rome-
lic amgvari SeWris an Tavdasxmidan momdinareobs, an Zalis gamoyenebiT sxva 
saxelmwifos teritoriis an teritoriis nawilis aneqsia;

(b) erTi saxelmwifos SeiaraRebuli Zalebis mier meore saxelmwifos terito-
riis dabombva an erTi saxelmwifos mier meore saxelmwifos winaaRmdeg raime 
saxis iaraRis gamoyeneba;

(g)erTi saxelmwifos SeiaraRebuli Zalebis mier meore saxelmwifos portebis 
an sanapiro zolis blokada;

(d)erTi saxelmwifos SeiaraRebuli Zalebis mier meore 
saxelmwifos saxmeleTo, sazRvao an sahaero Zalebze an
sazRvao da sahaero flotebze Tavdasxma;
(e)erTi saxelmwifos SeiaraRebuli Zalebis gamoyeneba, romlebic meore saxelm-

wifos teritoriaze momwvev saxelmwifosTan gaformebuli SeTanxmebiT imyo-
febian, SeTanxmebaSi gaTvaliswinebuli pirobebis sapirispirod an am terito-
riaze yofnis gagrZeleba SeTanxmebis amowurvis Semdeg;

(v)erTi saxelmwifos qmedeba, rTavs ra nebas, misi teritoria,
romelic man meore saxelmwifos gankargulebaSi gadasca,
gamoyenebul iqnes am meore saxelmwifos mier agresiis
danaSaulis Casadenad mesame saxelmwifos winaaRmdeg; 
(z)erTi saxelmwifos mier an misi saxeliT SeiaraRebuli
razmebis, jgufebis, araregularuli armiis an daqirevebuli 
jariskacebis gagzavna, romlebic meore saxelmwifos
teritoriaze imgvari simZimis aqtebs axorcieleben, romlebic
zemoT CamoTvlili aqtebis Sesabamisia an xdeba misi arsebiTi
CarTva66.

SWGCA-s moxsenebaSi aseve SemoTavazebuli iyo romis statutis 25-e (3) muxl-
Si Sesworebis Setana, romelic agresiis danaSaulis CadenisTvis individualur 
sisxlissamarTlebriv pasuxismgeblobas iTvaliswinebda: `agresiis danaSaulTan da-
kavSirebiT, winamdebare muxlis debulebebi unda gavrceldes mxolod im pirebze, 
romlebsac ukaviaT efeqturi (Tanamdeboba) pozicia, ganaxorcielon kontroli an 
warmarTon saxelmwifos politikuri an samxedro qmedeba~67. 

66 ICC, wevr saxelmwifoTa asamblea – agresiis danaSaulze momuSave specialuri jgufis moxseneba. ICC Doc. ICC-
ASP/7/SWGCA/2 (2009w.12 Tebervali).
67 iqve, gv.13.
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SWGCA sisxlissamarTlebrivi devnis gadawyvetilebaSi uSiSroebis sabWos rol-
Tan dakavSirebiT konsensusamde ver mivida. man sxvdasxva saxis variantebi Seajama. 
zogierTi maTganis mixedviT, sabWo CarTuli unda yofiliyo sisxlis smarTlebrivi 
devnis gadawyvetilebaSi, zogierTis mixedviT ki ara68.

ganmartebis statutSi CarTva gaTvaliswinebuli iqneba gansaxilvel konferen-
ciaze, romelic kampalaSi 2010 w. maisSi Catardeba69.

III. kanonierebis principi Sidasaxelmwifoebriv da  
saerTaSoriso samarTalSi 

fulers kanonierebis rva standarti mohyavda, romlis mixedviTac, SesaZlebeli 
iyo kanonebis Sefaseba70. imdenad, ramdenadac eseni fuleris bunebiTi samarTlis 
koncefciidan gamomdinareobs, ori maTgani SWGCA-s mier SemoTavazebuli agresiis 
danaSaulis ganmartebis relevanturia, radganac maT sakmaod myarad aqvT fexi mo-
kidebuli rogorc SidasamarTlebriv sistemebSi, ise saerTaSoriso samarTalSi. aR-
niSnuli standartebi ukuqmedebis mqone kanonebis akrZalvasa da samarTlebrivi 
sicxadis moTxovnas, anda kanonis bundovanebis ararsebobas exeba71.

68 reziumeSi naTqvamia Semdegi ram:
prokuroris mier gamoZiebis dawyebamde gaeros uSiSr. sabWos rolTan dakavSirebiT sxvadasxva mosazreba ar-
sebobs. zogierTi delegacia Tvlis, rom prokurors agresiis danaSaulTan dakavSirebiT gamoZiebis warmoeba 
mxolod im SemTxvevaSi unda SeeZlos, Tuki manamde uSiSr. sabWom daadgina, rom saxelmwifom Caidina agresiis 
danaSauli. 

sxva gansaxilveli variantebis mixedviT, uSiSr. sabWos amgvari gadawyvetilebis ararsebobis SemTxvevaSi, 
prokurors mxolod im SemTxvevaSi SeeZleba gamoZiebis warmoeba, Tuki:

(a) uSiSr. sabWom qartiis VII Tavis mixedviT miiRo rezolucia, romliTac prokurors gamoZiebis warmoebas 
sTxovs;

(b) winaswari gamoZiebis palatam, me-15 muxlSi arsebuli procedurebis mixedviT, gamoZiebis dawyebaze gasca 
uflebamosileba;

(g) gaeros gen.asambleam daadgina, rom Cadenil iqna agresiis aqti; an
(d) marTlmsajulebis saerTaSoriso sasamarTlom daadgina, rom Cadenil iqna agresiis aqti.
ufro metic, zogierTi delegacia miiCnevda, rom uSiSr. sabWos mier agresiis aqtis dadgenis ararsebobam, 

prokurors xeli ar unda SeuSalos gamoZiebis dawyebaSi. ICC Doc. (13 Tebervali 2009w.), http://www.icc-cpi.int/NR/
rdonlyres/841E4C4C-9093-4671-9A20-3B3B80387F5E/ICCASPPressRelease20090213PR390ENG.pdf.
69 ix. pres-relizi, Sen.5 zemoT. ix. Sen. 217-219 qvemoT Tanmxleb teqstTan erTad. 
70 fuleri, ix. Sen.1 zemoT, gv.46-81.
71 iqve, 51-65 gv. jozef razi aseve gamoTqvams mosazrebas, rom `yvela kanoni unda iyos mosalodneli, Ria da 
cxadi.~ jozef razi kanonis Zala, 214 (1979w.).
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a. ukuqmedebis mqone kanonSemoqmedebiTi saqmianobis akrZalva

ukuqmedebaze uaris Tqmis principis mixedviT, samarTlebrivi normebis gamo-
qveyneba sajarod, maT gamoyenebamde unda moxdes. winamdebare principis uZvelesi 
nimuSebi laTinur aqsiomebSia gamoxatuli: nullum crimen sine lege (ar arsebobs 
danaSauli kanonis gareSe), nulla poena sine lege (ar arsebobs sasjeli kanonis 
gareSe) da nullum crimen, nulla poena sine praevia lege poenali (ar SeiZleba 
im danaSaulis Cadena an im sasjelis misja manamde ararsebuli sisxlis samarTlis 
kanonis gareSe). kontinentur samarTalSi, bolo formulirebis kvals foierbaxis 
1813 wlis bavariis kodeqsamde72 mivyavarT. msgavsi principebi anglo-amerikul 
samarTalSi Tavisuflebis didi qartiis moTxovnebma Sva, romlis mixedviTac, ar 
SeiZleba Tavisufal adamians CamoerTvas Tavisufleba, sakuTreba, kanonebis dacva 
an sicocxle, kanoniT dadgenili wesis garda73. jon loki winaswar gafrTxilebas 
imdenad Zireul moTxovnad miiCnevda, rom, misi azriT, igi ara mxolod sisxlis 
samarTlis kanonebTan, aramed sakuTrebis uflebebTan mimarTebaSic unda gamoeye-
nebinaT74.

marTalia, aSS-is kanonmdeblobaSi75 `kanonierebis principi~ am saxeliT iSviaTad 
moixsenieba, magram ukuqmedebis Zalis mqone kanonSemoqmedebiTi saqmianobis akr-
Zalva Rrmad aris gamjdari amerikul samarTlebriv sistemaSi. jer kidev 1870 w. 
masaCusetis konstitucia iTvaliswinebda Semdegs: `kanonebi, romlebic im qmedebe-
bis dasasjelad Seiqmna, romelTa Cadenac am kanonebis Seqmnamde moxda da romle-
bic winamdebare kanonebiT danaSaulad ar iyo aRiarebuli, aris usamarTlo, des-
poturi da SeusabamobaSi modis Tavisufali saxelmwifos Zireul principebTan~76. 
aSS-is uzenaesi sasamarTlos ganmartebiT, aSS konstitucia krZalavs ukuqmedebis 
Zalis mqone kanoniT gamotanil sasjels77. es akrZalva im garemoebas exmianeba, rom 
ukuqmedebis Zalis mqone normebis dakisrebiT, ufro iolad moxdeba politiku-
rad araxelsayrel pirobebSi myofi pirebisTvis zianis miyeneba, vidre mosalod-
neli (samomavlo) normebis dakisrebiT. amasTan, ukuqmedebis Zalis mqone kanonebi 
iwvevs socialur da ekonomikur arastabilurobas, rac kidev ufro arTulebs 
imis ganWvretas, Tu romeli qceva unda iyos akrZaluli da romeli nebadarTuli. 
ex post facto kanonebis winaaRmdeg arsebuli akrZalvebi konstituciis Seqmnis 

72 jeromi holi – sisxlis samarTlis zogadi principebi; 34-35 (2005).
73 Tavisuflebis didi qartia 39-e muxli (1215w.).
74 jon loki – saxelmwifos ori traqtati da tolerantobasTan dakavSirebuli werili, 160-161 gv. (ian Sapiros 
gamocema, ielis universitetis presa 2003w.) (1690w.).
75 gamonaklisi SemTxvevis saxiT ix., uolkeri aSS-is winaaRmdeg, romelSic federalurma saolqo sasamarTlom 
aRniSna, rom (es) formulireba `yovelTvis poulobda Tavis gamoxatulebas [aSS] sisxlis samarTlis stat-
utebis sisxlis samarTlebrivi normebis viwro ganmartebaSi da konstituciur principebSi, romelic krZala-
vda sisxlis samarTlis kanonebis [da] bundovani sisxlis samarTlis statutebis ex post facto (movlenis Semdgom) 
gamoyenebas ... ` 514 F. Supp. 294, 316 (E.D. La. 1981w.). 
76 masaCusetis konst. muxli XXIV.
77 aSS konstitucia I muxli. §9, cl 3.
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dros imdenad sabazisod iTvleboda, rom mosamarTle jozef stori, j. lokis ms-
gavsad, miiCnevda, rom igi yvela ukuqmedebis mqone kanonis mimarT unda gamoyene-
buliyo, iqneboda es samoqalaqo Tu sisxlis samarTlis kanoni78.

adamianis uflebebis dacvis adreul principebSi kidev erTxelaa dadasture-
buli araukuqmedobis Zala. adamianis uflebebis sayovelTao deklaraciiT `ero-
vnuli Tu saerTaSoriso samarTlis mixedviT, sisxlis samarTlis danaSaulis raime 
moqmedebaze an umoqmedobaze aravin ar SeiZleba iqnes damnaSaved cnobili, Tuki 
es, misi Cadenis dros, sisxlis samarTlis danaSauli ar iyo~79. winamdebare debule-
ba gameorebulia samoqalaqo da politikuri uflebebis saerTaSoriso SeTanxme-
baSi80, magram damatebulia Semdegi kvalifikacia: `winamdebare muxliT, araferma 
ar unda miayenos ziani sasamarTlo process an piris dasjas raime qmedobaze an 
umoqmedobaze, Tuki igi, misi Cadenis dros, danaSauli iyo erTa gaerTianebis mier 
aRiarebuli zogadi principebis mixedviT~81. igive akrZalva da igive kvalifika-
cia mocemulia adamianis uflebebis evropul konvenciaSi82, xolo igive akrZalva, 
magram sxvagvari kvalifikaciiT asaxulia adamianis uflebebis amerikul konvne-
ciaSi83. adamianis uflebebis evropulma komisiam aRniSna, rom kanoniT gaTvaliswi-
nebuli meTodebis (statutebis) ganmarteba unda Seesabamebodes im moTxovnas, rom 
statutis mniSvneloba gonivrulad zusti iyos im droisTvis, rodesac mopasuxem 
Caidina esa Tu is qceva84.

araukuqmedobis principma imdenad Rrmad moikida saerTaSoriso doneze fexi, 
rom `faqtobrivad yvela qveyanam aRiara danaSaulisa da sasjelis araukuqmedobis 
Zala~85 da igi civilizebuli qveynebis kanonis zogadad aRiarebul princips war-
moadgens86. marTlac, rogorc Teodor meroni werda, igi imperatiuli normaa: `uku-
qmedebis Zalis mqone sisxlis samarTlis zomebis akrZalva sisxlis samarTlis saqmis 
warmoebis Zireuli principia da CveulebiTi saerTaSoriso samarTlis imperatiul 
normasac ki warmoadgens, romlis gaTvaliswinebac unda moxdes yvela viTarebaSi, 
rogorc erovnuli, ise saerTaSoriso marTlmsajulebis mier~87.

78 3 jozef stori – komentarebi aSS-is konstituciaze § 1570 (fred rotmani) & (Co. 1999w.) (1833w.).
79 adamianis uflebebis sayovelTao deklaracia, muxli 11 (2); U.N. Doc. A/810 (1948w. 12 dek.).
80 politikuri da samoq. uflebebis saerT. SeTanxmeba, muxli 15 (1), 1966 w. 12 dek., S.EXEC. Doc. E 95-2 (1978w.), 
999 U.N.T.S. 171. 
81 Iqve, muxli 15 (2).
82 adamianis uflebebis evropuli konvencia, muxli 7, 1950 w., 4 noemberi.
83 adamianis uflebebis amerikuli konvencia, muxli 9, 1969 w., 22 noemberi. 
84 X. Ltd. Y v. didi britaneTi, App. No. 8710/79, 28.
85 gallant, ix. Sen. 20 zemoT, gv214.
86 romis statuti, ix. Sen. 4 zemoT, muxli 24. ix. aseve galanti, Sen. 20 zemoT, gv. 243 (`gaeros wevri qveynebis 
4/5 (192 qveynidan 162 an daaxloebiT 84 %) TavianT konstituciebSi aRiareben sisxlis samraTlebrivi defini-
ciis araukuqmedebis Zalas~). 
87 Teodor meroni – kanoni samxedro danaSaulze srulwlovani xdeba 244 (1998w.); ix. aseve galanti, Sen. 20 
zemoT (miiCnevda, rom danaSaulisa da sasjelis araukuqmedebis Zala CveulebiTi saerTaSoriso samarTlis 
normaa da erTa gaerTianebis mier aRiarebuli samarTlis zogadi principi).
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am principebis mniSvneloba asaxulia romis statutSi. ̀ Nullum crimen sine lege`-
Ti dasaTaurebul 22-e muxlSi gaTvaliswinebulia Semdegi: `winamdebare statutiT 
ar unda moxdes im piris sisxlissamarTlebrivi pasuxismgebloba, Tuki gansaxilveli 
qceva misi Cadenis dros, sasamarTlis iurisdiqciiT, ar warmoadgens danaSauls~88. 
amasTan, statuti uzrunvelyofs uflebas, raTa ̀ ar daeqvemdebaros TviTnebur dapa-
timrebasa da dakavebas… da ar CamoerTvas Tavisufleba imgvari safuZvlisa da pro-
cedurebis garda, romelic dawesebulia winamdebare statutiT~89. rogorc Semdeg 
davinaxavT, ukuqmedebis Zalis mqone da bundovani normebi mniSvnelovania, radganac 
romis statuti moiTxovs, rom ICC-s mier kanonis ganmarteba da misi gamoyeneba `saer-
TaSoriso doneze aRiarebuli adamianis uflebebTan modiodes SesabamisobaSi~90. 

b. samarTlebrivi sicxadis moTxovna

samarTlebrivi normebi ar unda iyos iseTi bundovani, rom man gaurkvevloba 
Seitanos misi gagebisa da gamoyenebis dros, rac ukuqmedebis akrZalvis winaaRmdeg 
friad mniSvnelovania. rogorc vord ferdinandusi amtkicebda `kanonierebis prin-
cipis arsi, romliTac ar SeiZleba moxdes piris im qcevisaTvis sisxlissamarTlebri-
vi devna, romelic man ar icoda, rom dasjadi iyo, saWiroebs imgvar kanons, romlis 
sicxade mis Sedegebs gansaWvrets gaxdis~91. amgvarad, gonivruli iqneba, Tuki mivalT 
im daskvnamde, rom samarTlebrivi sicxadis moTxovna sisxlis saerTaSoriso samarT-
lis zogad princips warmoadgens. Sedegad, ar SeiZleba im kanonis sisxlissamarT-
lebriv saqmeSi gamoyeneba, romelic dauSveblad bundovania92. bundovani kanoni ar 
aZlevs mopasuxes imis gagebis unars, aris Tu ara misi qceva dasjadi. igi ar SeiZleba 
iyos arc erTi kanonis funqciuri ekvivalenti93. 

88 romis statuti, ix. Sen.4 zemoT, muxli 22 (1). TumcaRa principi imgvarad ganimarta, rom TiTqos masSi mx-
olod is moTxovnaa dayenebuli, rom `sasamarTlos statutis proeqtSi sasjelebi ganisazRvros rac SeiZleba 
meti sizustiT, `rac Tavisi arsiT, sakmaod zogadi standartia, vidre amas Tanamedrove CveulebiTi samarTa-
lia an aSS kanonmdebloba moiTxovs. sisxlis samarTlis saerTaSoriso sasamarTlos damfuZnebeli mosamzade-
beli komitetis moxseneba, gv.63. gaeros dok. A/51/22 (1996w.) (xazgasma avtorisaa) 
89 romis statuti, ix. Sen. 4 zemoT, muxli 55 (1) (d).
90 Iqve, muxli 21 (3).
91 vord ferdinandusi, erovnul sasamrTloebSi sisxlis samarTlis saerTaSoriso samarTlis gamoyeneba 238 
(2006 w.).
92 ix., mag. X. Ltd. Y v. didi britaneTi, App. No. 8710/79, 28 (romlis mixedviTac, ganmarteba unda Seesabamebodes im 
moTxovnas, rom statutis mniSvneloba gonivrulad zusti iyos im droisTvis, rodesac mopasuxem Caidina 
qmedeba); adamianis uflebebis komisiis komentari, sagangebo mdgomareoba (muxli 4), gaeros dok. CCPR/C/21/
Rev.1/Add.11 (2001 w., 21 agvisto) (romlis mixedviTac, sisxlis samarTlis kanoni `unda jdebodes kanonis deb-
ulebebis sicxadesa da sizusteSi, romelic qmedebis Cadenis dros an umoqmedobisas gamoiyeneboda an ZalaSi 
iyo~). brus brumholi – saerTASoriso samarTlianoba da sisxlis samarTlis saerTaSoriso samarTali: suve-
renitetsa da samarTlis uzenaesobas Soris 26 (2003w.). 
93 Tvlian, rom sicxadis moTxovna sizustis moTxovnasac moicavs. saerTaSoriso samarTalSi sizustis principze 
ix. Antonio kasesi – sisxlis saerTaSoriso samarTali, gv.41-43 (me-2 gamocema 2008w.) da aleqsandre flukigeri 
– kanonis sicxadis principis orazrovneba, kanonis sicxadesa da sibneleSi: perspeqtivebi da gamowvevebi, gv.12 
(2008w.) kanonierebis, rogorc germaniis ZiriTadi kanonis Zireuli principze, ix.nigel fosteri da satiS suli 
– germaniis samarTlebrivi sistema da kanonebi, gv.172 (me-3 gamocema, 2002w.) da donald komersi – gfr-is kon-
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aSS-Si samarTlebrivi sicxadis moTxovna konstituciur akrZalvas – jerovani sa-
marTlebrivi proceduris gareSe adamianis sicocxlis, Tavisuflebis an sakuTrebis 
CamorTmeva – eqvemdebareba. konstituciis Semqmnelebi mkveTrad gaemijnen manipu-
lirebad samarTlebriv standartebs94. jeims medisoni amas amgvarad xsnis:

xalxisTvis naklebi sargebeli eqneba imas, Tuki kanonebs adamianebis sakuTari 
survilisamebr Seqmnian, Tuki kanonebi iseTi moculobis iqneba, romelTa wakiTxvac 
SeuZlebeli iqneba, an kidev iseTi ulogiko (Seusabamo), romelTa gagebac ver moxde-
ba, Tuki moxdeba maTi gamoqveynebamde gauqmeba an gadasinjva, an kidev iseT uwyvet 
cvlilebas ganicdis, rom adamianma ar icis, Tu rogori kanonia dRes, xolo is, Tu 
rogori iqneba igi xval, amaze mxolod varaudi SeuZlia. kanoni unda gansazRvravdes 
qmedebis normas, rogor SeiZleba arsebobdes iseTi norma, romelic naklebadaa cno-
bili da cudad dafiqsirebuli95. 

miCneulia, rom aSS-is konstituciur iurisprudenciaSi medisonis mier aRwerili 
`normebi~ statutorul bundovanebas ganicdis96. rodesac `saerTo ganaTlebis mqone 
adamianebi aucileblad unda Cawvdnen (gamoicnon) misi mniSvneloba~, aseTi kanoni 
arakonstituciurad bundovania97. jer kidev 1875w., rodesac uzenaesi sasamarTlo 
ZaliT amtkicebda doqtrinis logikur dasabuTebas – ambobda, rom: 

kanons, romelic raRacis gakeTebas krZalavs da maTi darRvevisaTvis sasjelsac 
iTvaliswinebs, ar unda gaaCndes ormagi mniSvneloba. ar aris aucilebeli, rom moqa-
laqe movaTavsoT iq, sadac sisxlis samarTlis statutis sapatio Secdomis ganmarte-
bis gamo, piri SesaZloa sisxlis samarTlebriv devnas daeqvemdebaros...98 … 

Sesabamisad, doqtrinis bundovaneba mimarTulia adamianis usamarTlod dasjis-
ken, romelsac ar ecnoba, Tu romeli qceva iyo akrZaluli. kanonma, konstituciuri 
moTxovnebis misasadageblad, unda uzrunvelyos `saTanadod gansazRvruli gafrTxi-
leba im qcevasTan mimarTebaSi, romlis Sefasebac saerTo gagebisa da arsebuli pr-
qatikis mixedviT xdeba~99. statuti bundovania maSinac, rodesac `igi iZleva ufle-
bamosilebas an, ufro meti, axalisebs kidec mis TviTnebur da diskriminatorul 
ganxorcielebas~100. ase rom, amgvari bundovanebis mqone statuti iuridiuli Zalis 
armqoned iqca im gagebiT, rom `igi ver axdens Cveulebrivi ganaTlebis mqone piris 

stituciuri iurisprudencia, gv. 51 (1997w.); evrokavSiris kanonmdeblobaSi samarTlebrivi sicxadis principze 
ix. janet pontieri da edvi burgi (2004w.)da juha raitio – samarTlebrivi sizustis principi evrokaSiris 
kanonmdeblobaSi, gv.95 (2003w). 
94 V, XIV Sesworeba aSS-is konstituciaSi. 
95 THE FEDERALIST No. 62, gv. 349 (jeims medisoni) (klinton rositeris gamocema – 199w.).
96 kolenderi lousonis winaaRmdeg, 461 aSS 352 (1983w.).
97 konnali Gen. Constr. Co. winaaRmdeg, 269 aSS 38, 391 (1926w.) 
98 aSS reesis winaaRmdeg, 92 aSS, 214, 219 (1879w.).sasamarTlo ganavrcobda, rom: TiToeul adamians mTeli si-
zustiT unda SeeZlos imis codna, Tu rodis sCadis igi danaSauls~. iqve, gv.220. 
99 jordani de jorjis winaaRmde, 341 aSS 223, 231-32 (1951weli).
100 hili kolorados winaaRmdeg, 530 aSS 703, 732 (2002w.).
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saTanado gafrTxilebas imis Taobaze, rom mis mier ganzraxuli qceva statutiT akr-
Zalulia~ da, rom `igi axalisebs TviTnebur da axirebul dapatimrebasa da sasjelis 
misjas~101. 

IV. SWGCA-s agresiis ganmartebis gamoyeneba da Sefaseba 

yovelive zemoTqmulidan gamomdinare, eWvgareSea, rom rogorc Tanamedrove saer-
TaSoriso, ise aSS-is samarTali ukuqmedebis Zalis mqone da bundovan danaSaulebs 
krZalavs. am akrZalvis fonze rogor warmoCindeba SWGCA-s agresiis danaSaulis 
ganmarteba? tokios tribunalis erT-erTi frangi mosamarTle – henri bernardi win 
uswrebda ra agresiis danaSaulis Tanamedrove, farTo gagebis mqone Cveni drois 
mxardamWerTa msgavs mosazrebas mis marTlzomierebasTan dakavSirebiT, im azrs avi-
Tarebda, rom saerTaSoriso samarTlis Sinaarsi ararelevanturi iyo: ukuqmede-
bis ZalasTan dakavSirebuli Tematika agresiis danaSaulTan mimarTebaSi uadgiloa, 
radganac es danaSauli ` bunebiT samarTalSia gawerili~102.

am Teoriis Tanaxmad, damatebiTi informacia, romelic SesaZloa amgvarad ga-
meorebul iqnes statutSi an xelSekrulebaSi, arasaWiro da dublirebuli iqneba.

aseTi midgoma ar miiRo arc niurnbergis da arc tokios tribunalma. ufro me-
tic, sisxlissamarTlebriv devnaSi ukuqmedebis Zalis, rogorc samarTlebrivi saxis 
xelSemSleli problema, imiT gadawyda, rom aRmoCnda - araukuqmedebis Zalis prin-
cipi saerTaSoriso samarTlis nawils ar warmoadgenda. niurnbergis tribunali im 
azramde mivida, rom aqsioma – nullum crimen sine lege - `suverenitetis SezRu-
dva ki ara, samarTlianobis zogadi principia~103. rogorc Cans, amgvari ganwyoba 
im droisTvis saxelmwifos mier saerTaSoriso samarTlis gonivruli Sefaseba iyo 
da im protestis pasuxsac warmoadgenda, romelic droebiT mainc iyo koreqtuli, 
rasac mTavari mosamarTle stouni, mosamarTle duglasi da mosmarTle vizanski 
gamoTqvamdnen. am mxriv, saerTaSoriso samarTali SidasamarTlebriv sistemebs Ca-
morCeboda. xelSekrulebebSi da CveulebiT samarTalSi adamianis uflebebis saer-
TaSoriso normebi saxelmwifos saxeliT moqmed pirebze jer kidev ver axdenda 
mniSvnelovan SezRudvebs. niurnbergis sasamarTlos procesebis dros jer kidev 

101 papaqristo qalaq jeqsonvilis winaaRmdeg, 405, aSS 156,162 (1972w.) (citata aSS harisis winaaRmdeg, 347, aSS, 
612, 617 (1954w.)).
102 aSS arakis winaaRmdeg (1948w. noemberi), tokios mTavar samxedro damnaSaveTa tribunalis, gadawyvetileba, 
calkeuli mosazrebebi, palatebSi mimdinare sxdomebi, Soreuli aRmosavleTis saerTaSoriso samxedro tribu-
nalis apelaciebi da mimoxilva 1, 10 (1948w.) [SemdegSi IMTFE sxdomebi]
103 saerT. samxedro tribunali, ix. Sen. 12 zemoT, gv.219. 
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ar arsebobda is zogadi da farTod gavrcelebuli praqtika, romlis mixedviTac, 
individebi saxelmwifos winaaRmdeg warmatebiT daamtkicebdnen TavianT uflebas 
– ar SeefardebinaT maTTvis ukuqmedebis Zalis mqone sasjeli. rogorc zemoT aRi-
niSna104, eWvs ar iwvevs is garemoeba, rom amJamad bundovani da ukuqmedebis Zalis 
mqone sisxlissamarTlebrivi zomebis akrZalva saerTaSoriso samarTlis qvakuTxeds 
warmoadgens.

gaugebaria, Tu ras gulisxmobda niurnbergis tribunali `samarTlianobis prin-
cipSi~, Tumca, es sityvebi imaze miuTiTebs, rom tribunals gacnobierebuli hqonda 
ukuqmedebis Zalis gamoyenebis SesaZlebloba, romelic nawilobriv mainc gamowveuli 
iyo iseTi xelSekrulebis an Sidasaxlmwifoebrivi kanonis ararsebobiT, romelSic 
amgvari gafrTxileba iqneboda mocemuli105. vinme aucileblad ityvis, `nawilobriv 
mainc~, radgan problema marTlac rom ufro didi iyo: niurnbergis da tokios tri-
bunalis gansasjelebs pretenzia eqnebodaT ara mxolod imis gamo, rom maT ara Tu 
ar hqondaT imis SesaZlebloba scodnodaT mSvidobis winaaRmdeg Cadenili danaSau-
lis Taobaze, romelic manamde ar arsebobda, aramed imis gamoc, rom im droisTvis 
ar arsebobda iseTi tribunali, sadac maT, savaraudod, imis molodini eqnebodaT, 
rom isini amgvari danaSaulisTvis gasamarTldebodnen. mosamarTle robert jeq-
sonis cnobili pasuxi: is rom mopasuxeebs bralad edebodaT im danaSaulis Cadena, 
romelic mas Semdeg iyo aRiarebuli danaSaulad, rodesac kaenma mokla abeli106 - 
vera pasuxia dausjelobis im gancdaze, romlis molodinic maT albaT eqnebodaT. 
rogoric ar unda yofiliyo braldeba, manamde, saerTaSoriso doneze arsebuli ins-
tituciuri vakuumi sisxlissamarTlebriv devnas SeuZlebels xdida. agresiis dana-
Saulis CadenisTvis manamde aravin gasamarTlebula. ̀ mSvidobis winaaRmdeg Cadenili 
danaSaulis~ manamde ararseboba niurnebrgze mitanili pirveli dartymaa, meore ki 
manamde ararsebuli tribunali107. 

principSi, ukuqmedebis ZalasTan dakavSirebuli sakiTxis romis statutSi gar-
dauvali gamoyeneba iqneb saWiro arc gaxdes, rameTu SesaZloa statutma Tavad Se-
qmnas agresiis danaSauli, xolo, Tuki igi sakmarisad zusti iqneba, maSin statutSi 

104 ix. teqsti zemoT Tanmxleb SeniSvnebTan erTad, 79-93.
105 erTaderTi manamde ZalaSi arsebuli saerTaSoriso SeTanxmeba, romliTac sadavod, magram mainc, daSvebuli 
iyo sisxlis samarTlebrivi devna agresiuli omis gaCaRebisTvis – versalis xelSekrulebaa, romliTac Sesa-
Zlebeli iyo Semdgariyo germaniis kaizeris sasamarTlo procesi `saerTaSoriso zneobisa da xelSekrulebebis 
daurRvevlobis winaaRmdeg Cadenili umaRlesi sasjelisTvis~. mSvidobis xelSekruleba - muxli 227, 1919 w. 
28 ivnisi. amis miuxedavad, man TavSesafari miiRo niderlandebSi, romlis dedofalmac uari ganacxada mis 
eqstradiciaze. rogorc manamde aRiniSna, ix. teqsti zemoT 11 SeniSvnasTan erTad, kelog-brianis aqtSi for-
mulirebuli agresiuli omis akrZalva mxolod saxemwifoebze vrceldeboda. igi ar gulisxmobda individual-
uri qcevis kriminalizebas da arc saxelmwifoebs sTxovda amgvarad moqcevas. ix. omis dagmobis xelSekruleba, 
ix. Sen. 9 zemoT, muxli 1. `Znelia ipovo versalis xelSekrulebis 227-e muxlze meti… `bundovani` magaliTi.` 
uiliam Sabasi agresiis kriminalizaciis sawyisebi : rogor moxda mSvidobis winaaRmdeg Cadenili danaSaulis 
`umaRles saerTaSoriso danaSaulad gadaqceva (2004w.).
106 ix. omis dros Cadenili sisastike da samxedro danaSauli. robert jeqsonis prezidentisTvis gakeTebuli 
moxsenebidan (1945 w. 10 ivnisi).
107 msgavs sirTuleebTan dakavSirebuli diskusia ix. qvemoT moyvanil teqstSi, Sen. 175-181. 
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uzrunvelyofili iqneba is gafrTxileba, Tu dReidan moyolebuli, romeli qceva 
unda iyos sisxlissamarTlebrivi devnis obieqti. magaliTad, statutSi aseTi ram 
gaTvaliswinebulia samxedro danaSaulTan dakavSirebiT, rac gansazRvrulia me-8 
muxlSi. misi gageba ki Tavisuflad SeuZliaT zogadi ganaTlebis mqone pirebs. ufro 
metic, me-8 muxls mniSvnelovnad amyarebs CveulebiT da xelSekrulebiT samarTalze 
dafuZnebul kanonTa uzarmazari krebuli, aseve uamravi Sidasaxelmwifoebrivi sta-
tutebi da is saqmeebi, romlebmac TandaTanobiT Seavso saomar kanonebsa da Cveule-
bebSi arsebuli bzari108. am xelSekrulebebisa da CveulebiTi normebis didi odenoba 
mocemulia me-8 muxlSi109. marTalia, me-8 muxlSi samxedro danaSaulTan mimarTebaSi 
arsebuli diskriminatoruli da TviTneburi sisxlissamarTlebrivi devnis safr-
Txe bolomde ar aris aRmofxvrili, magram ganxorcielebulma sul ufro mzardma 
nabijebma mnSivnelovnad Seamcira amis riski. Sesabamisad, Tuki moxdeba agresiis 
danaSaulis saTanado gansazRvra, rac mis mniSvnelobasTan dakavSirebul amocanebs 
sabolood aRmofxvris an, Tuki saerTaSoriso administraciuli procesi, romlis 
mixedviTac amgvari devna gadawyvetilebis mimRebTa saTanado gonivrulobiT iqneba 
Semofargluli da ukuqmedebis Zalis mqone sisxlissamarTlebrivi devna an misi Tvi-
Tneburi da diskriminatoruli ganxorcieleba gamoiricxeba, maSin jerovani procesi 
da kanonierebis sakiTxi araswori mimarTulebiT aRar warimarTeba. 

Tumca agresiis danaSaulTan dakavSirebiT, ise rogorc amas SWGCA gansazRvravs, 
amas ver axerxebs. gawelili da bundovani ganmarteba potenciur gansasjelebs ver 
awvdis sakmaris informacias imasTan dakavSirebiT, Tu romeli qcevaa nebadarTuli 
da romeli akrZaluli. detaluri axsna mocemulia qvemoT:

a. `agresiis aqtis~ ganmarteba SWGCA-s mier: istoriuli perspeqtiva 

SWGCA-s midgoma or ganmartebas efuZneba: pirveli - `agresiis aqtebisTvis~, 
meore -agresiis danaSaulisTvis~.

daviwyoT `agresiis aqtis~ definiciiT. es termini `erTi saxelmwifos mier 
meore saxelmwifos suverenitetis, teritoriuli mTlianobisa Tu politikuri 
damoukideblobis winaaRmdeg SeiaraRebuli Zalebis gamoyenebas gulisxmobs an 
sxva raime formas, romelic SeusabamobaSi modis gaeros qartiasTan~110. aRsaniS-

108 ix. omis warmoebis SezRudvebi (me-3 gamocema, 2001w.); ioram dinsteini - saomari moqmedebebis warmoeba 
saerTaSoriso SeiaraRebuli konfliqtis kanonis mixedviT (2004w.); dok-bi omis kanonebsa da Cveulebebze 
(me-3 gamocema, 2000w.); Jan-mari henkertsi & luis dosvald-beki – CveulebiTi saerTaSoriso humanitaruli 
samarTali (2005w.).
109 ix. Serif basioni – sisxlis samarTlis saerTaSoriso sasamarTlos sakanonmdeblo istoria, Sesavali, ana-
lizi, statutis integrirebuli teqsti, danaSaulis elementebi da procedurebisa da samxilebis wesebi, 152 
gv. (2005w.). 
110 ICC, wevr saxelmwifoTa asamblea – Tavmjdomaris mier agresiis danaSaulze SemoTavazebuli gansaxilveli 
dokumenti, gv.2, ICC dok. ICC-ASP/7/SWGCA/INF.1 (2009w. 19Teb.).
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navia, rom agresiis aqtis winamdebare gansazRvreba, danaSaulis agresiis gansazR-
vrebisgan gansxvavebiT, TavdacvasTan dakavSirebul qmedebebs an gaeros uSiSroe-
bis sabWos sanqciebTan dakavSirebul gamonaklisebs ar moicavs. imis miuxedavad, 
rom, magaliTisTvis, gaeros uSiSroebis sabWom 1990 w.111 gasca mkafio ufleba-
mosileba erayis `teritoriuli mTlianobis~ winaaRmdeg Zalis gamoyenebaze, misi 
amgvari gamoyeneba, SWGCA-s ganmartebis mixedviT, agresiis aqtad dakvalificir-
deboda. am kuTxiT, SWGCA-s ganmartebis masStabebs SesaZloa garkveuli naTeli 
mohfinos generaluri asambleis 3314 rezoluciis debulebam: erTi saxelmwifos 
mier qartiis darRveviT Zalis pirvelad gamoyeneba agresiis aqtis prima facie 
(Tavdapirveli) samxilia112. 3314 rezoluciis mizani analitikuri struqturis 
Seqmna iyo, romlis pirvel etapze Tavdacva ar ganixileboda. amasTan, SWGCA-s 
Sesabamisi definciiT, agresiis aqtis arsebobis dadgenisas, potenciuri Tavdacva 
ararelevanturia. 

SWGCA-s ganmartebaSi gakeTebuli miTiTeba ̀ sxva saxiT, romelic gaeros qartiis 
Seusabamoa~, rogor Cans, sawyisi ganmartebis xazgasasmelad da qartiis113 me-2 (4) 
muxlSi mocemuli formulirebis efeqtis misaRwevad iyo gamiznuli, romelic misi 
Sesabamisia. sxva sityvebiT rom vTqvaT, igi akrZalvis masStabis gafarToebiske-
naa mimarTuli da rom am akrZalvebSi gamonaklisebi ar iyos daSvebuli (uSiSroe-
bis sabWos sanqcia an TavdacviTi Zalis gamoyeneba). sityvebi `gaeros qartiasTan 
Seusabamo~ ar axdens `erTi saxelmwifos mier meore saxelmwifos suverenitetis, 
teritoriuli mTlianobisa da politikuri damoukideblobis winaaRmdeg Zalis 
gamoyenebaSi~ Sesworebebis Setanas. piriqiT, sityva `sxva~ imaze miuTiTebs, rom 
SeiaraRebuli Zalis zemoT miTiTebuli samive gamoyeneba qartiasTan Seusabamoa. 
amis miuxedavad, Semdgomi kvlevebiT SesaZloa aRmoCndes, rom Zalis gamoyeneba 
TavdacviTi iyo an kidev gaeros uSiSroebis sabWos mier nebadarTuli. winamde-
bare ganmarteba `agresiis danaSaulis~ definiciiT dasturdeba. rogorc qvemoT 
davinaxavT, es sworad is punqtia, sadac aRiarebulia wesidan gamonaklisi: agre-
siis danaSauli agresiis aqts warmoadgens, romelic qartias arRvevs. 

maSasadame, SWGCA-s definiciiT iqmneba kuriozuli viTareba, rom agresiis yve-
la aqti rodi arRvevs qartias. dasaSvebia agresiis is aqtebi, romlebic Tavdac-
viT xasiaTs atarebs an nebadarTulia uSiSroebis sabWos mier. gamodis, rom qar-
tiis mixedviT, agresiis aqti SeiZleba iyo kanonieri, imis miuxedavad, rom qartia 
Tavis erT-erT upirveles amocanad `agresiis aqtis aRkveTas~ isaxavs114. SWGCA-s 
definiciiT, 1991 wlis baRdadis dabombva erayis suverenitetis winaaRmdeg Za-

111 687 rezolucia uflebas iZleoda `mSvidobisa da usafrTxoebis aRsadgenad yvela saWiro saSualebaze, 
romelic `moicavs Zalis gamoyenebas erayis teritoriuli mTlianobis winaaRmdeg~. uSiSr. sabWos rezol. 678, 
gaero SCOR 45-e sxdoma (1990 w. 29 noemberi).
112 3314 rezolucia, ix. Sen. 43 zemoT, danarTi, muxli 2. me-2 muxli SWGCA-s definiciaSi mocemuli ar aris. 
113 gaeros qartia, muxli 2, punqti 4.
114 gaeros qartia muxli 1, punqti 1.
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lis gamoyenebad da, Sesabamisad, agresiis aqtad unda dakvalificirebuliyo, imis 
miuxedavad, rom igi uSiSroebis sabWos mier iyo sanqcirebuli115. analogiurad, 
2001 w. aSS-is mier avRaneTSi Talibanis reJimis damxoba avRaneTis suverenite-
tis winaaRmdeg Zalis gamoyeneba, Sesabamisad agresiis aqti unda yofiliyo,, imis 
miuxedavad, rom igi sanqcirebuli iyo gaeros qartiis 51-e muxlis mixedviT116. am 
TvalsazrisiT, SWGCA-s ganmarteba 3315 rezoluciasTanaa SesabamisobaSi, romli-
Tac gacxadebulia, rom `aranairi saxis mosazreba, iqneba es politikuri, ekono-
mikuri, samxedro Tu sxva, ver gamodgeba agresiis gasamarTleblad~117. SWGCA-s 
definiciiT, veranairi samarTlebrivi mosazreba ver gamodgeba agresiis gasa-
marTleblad. 

SWGCA-s mier rekomendebuli `agresiis aqtisa~ da `agresiis danaSaulis~ gan-
martebis Sefasebis erTi gza, Tu ramdenad pasuxobs igi samarTlebrivi standar-
tebiT saWiro konkretulobisa da sicxadis moTxovnebs, SWGCA-s definiciebis 
qartiis miRebis droidan Zalis gamoyenebis aseulobiT SemTxvevasTan mimarTeba-
Si gamoyenebaa. mxolod amis Semdeg dadgindeba, Tu ramdenad eqneba prokurors 
SWGCA-s definiciebiT obieqturad da miukerZoeblad gansazRvros, Seadgens Tu 
ara ganxilvis qveS myofi SeiaraRebuli Zalebis gamoyeneba agresiis aqts an 
agresiis danaSauls. amasTan, dawvrilebiT ganvixilav bolo aTwleulebis man-
Zilze im SemTxvevebis raodenobasa da mravalmxrivobas, rodesac Zalis gamoye-
neba moxda. kanonis farglebSi nebadarTuli Tavdacvis gamoricxvis Seusabamoba 
ufro TvalsaCino gaxdeba am incidentebis ganxilvisas, rodesac umetes SemTxve-
vaSi, aqcenti swored rom Tavdacvasa da uSiSroebis sabWos winmswreb sanqciazea 
gakeTebuli. 

1. agresiis aqti aSS-is TvalTaxedviT 

SWGCA-s ganmartebis me-2 punqtis a-dan g muxlebSi formulirebulia agresiis 
Semadgeneli samxedro aqciis Svidi kategoria. kongresis kvleviTi samsaxuris mier 
Sedgenili detaluri kvlevis Tanaxmad, `amerikis SeerTebulma Statebi aSS-is inte-
resebis xelSewyobisa da aSS-is moqalaqeebis dacvis mizniT, sazRvargareT, aseul 
SemTxvevaSi, samxedro konfliqtur situaciebSi an potenciuri konfliqtis dros 

115 uSiSr. sabWos 678 rezolucia, gaeros dok. S/RES/678 (1990 w. 29 noemberi).
116 qartia pirdapir aRiarebs saxelmwifoTa `ganuyofel uflebas` SeiarRebuli Zalebis gamoyenebas SeiaraRe-
buli tavdasxmis pasuxad. gaeros qartia, muxli 51. aravin moiTxovs, rom gansaxilveli Tavdasxma saxelmwifos-
gan unda gamomdinareobdes. 2001w. 12 seqtembers Tavad uSiSroebis sabWom 1368 rezoluciis erTsulovnad 
miRebisas gausva xazi mis mier am ganuyreli uflebis aRiarebas, romliTac man `calsaxad dagmo~ wina dReebis 
Seteva rogorc `saerTaSoriso terorizmi~, romelic `saerTaSoriso usafrTxoebisa da mSvidobis winaaRmdeg 
mimarTul safrTxes~ warmoadgenda. uSiSr. sabWos rezol. 1, gaeros dok. S/RES/1368 (2001 w. 12 seqt.). 
117 3314 rezol., ix. Sen. 43 zemoT, danarTi muxli 5 (1).
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Zalas iyenebda~118. am SemTxvevebis umetesoba Tavsebadia zemoT mocemul Svid ka-
tegoriasTan. winamdebare qveTavSi ganilulia aSS-is mier 1945 wlidan dawyebuli 
mniSvnelovani samxedro qmedebebis mokle nimuSi. 

a. SeWra Tu Tavdasxma me-2 (a) punqtis mixedviT 

me-2 (a) punqtis mixedviT, `erTi saxelmwifos SeiaraRebuli Zalebis meore saxel-
mwifos teritoriaze SeWra an Tavdasxma~ agresiis tolfasia. am debulebiT, aSS-is 
mier ganxorcielebuli bevri cnobili samxedro qmedeba, sul bolos 2003 wlis 
martSi eraySi SeWridan dawyebuli, kvalificirebuli iqneboda rogorc agresia. 
am kampaniaSi monawileobas iRebda sxvadasxva qveynis sajariso SenaerTi, gansaku-
TrebiT ki didi britaneTis. aSS amtkicebda, rom am Zalebis qmedeba uSiSroebis 
sabWos mier iyo sanqcirebuli119. mTavari mizezi, romelic eraySi SeWras uswrebda 
win erayis mier masobrivi ganadgurebis iaraRis xelSi Cagdebis Tavidan acileba 
da sadam huseinis mier saerTaSoriso terorizmisaTvis gaweuli daxmarebis bolos 
moReba iyo120. 

amave punqtiT, agresiad unda dakvalificirebuliyo 2001 w. oqtomberSi aSS-is 
mier avRaneTis winaaRmdeg dawyebuli samxedro operacia. aSS-is qmedeba, romelsac 
amjeradac didi britaneTi edga mxarSi, msoflio savaWro centrsa da pentagonze 
al-qaidas mier 2001 w. 11 seqtembers ganxorcielebul Tavdasxmaze pasuxi iyo. aSS-
isa da mokavSireTa aTeul aTasobiT samxedro SenaerTebi kvlavac rCeboda avRa-
neTSi 2009 wlis dasawyisisTvis121. 

karibis zRvis auzSi aSS-is mier ganxorcielebuli samxedro qmedebebi – sul 
bolos aseTi SeWra panamaSi moxda 1989w. – agresiad unda dakvalificirebuliyo. 
SeWris Sedegad daemxo manuel noriegas mTavroba, rasac win uswrebda aSS-is ramde-
nime samxedro mosamsaxureze daumtkicebeli Tavdasxma. panamaSi mcxovrebi amerikis 
moqalaqeebis sicocxlis dacva aSS-is prezident jorj buSi ufrosi, mier SeWris 
erT-erT mTavar gamamarTlebel sabuTad dasaxelda122. 

118 kongresis kvleviTi samsaxuri. RL 32710, aSS-is mier sazRvargareT SeiaraRebuli Zalebis gamoyenebis SemTx-
vevebi, 1798-2006ww. tomas frankis, maikl glebnonis da sin merfis xelaxali gamocema, sagareo urTierTobebi 
da kanoni erovnul usafrTxoebaze 652, 652 (2007w.). 
119 uSiSr. sabWoSi aSS-is mudmivi warmomadgenlis jon negropontes uSiSr. sabWos prezidentisadmi gagzavnili 
werilidan, gaeros dok. S/2003/352 (2003w. 21 marti), ix. gaeros dok. S/PV.4726 (gagrZeleba 1), gv.25 (2003w. marti) 
(j.negropontes gancxadeba) (687 rezolucia (1991w.) erayis cecxlis Sewyvetis pirobebTan dakavSirebiT mTel 
rig valdebulebebs akisrebda. aRiarebul iqna, rom am valdebulebebis arsebiTi darRveva safuZvels aclida 
cecxlis Sewyvetas da 678 (1990w.) rezoluciis mixedviT, Zalis xelaxali gamoyeneba SesaZlebeli xdeboda). 
120 riCard haasi – omis saWiroeba, omis arCevani, erayis ori omis memuarebi, 230 (2009w.); Tomas riksi – fiasko: 
amerikis samxedro avantiura eraySi, 2003-2005ww., gv. 61 (2007w.). 
121 set jonsi: imperiaTa sasaflaoze, omis arCevani: amerikis omi avRaneTSi, gv.301 (2009w.); uiliam meli – 
avRaneTis omebi 183 gv. (me-2 gamocema, 2009 w.).
122 ix. zogadad kevin bakli – panama, g. 183 (1991w.); robert kouli – operacia – asmarTliani mizani: 1988-
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amas, eqvis wliT adre, 1983w. oqtomberSi, win uswrebda aSS-is SeWra grenadaSi. 
winamdebare debulebiT, es kampaniac agresias utoldeboda. grenadaSi kubeli per-
sonalis daxmarebiT savele aerodromi Sendeboda, romelic reiganis administra-
ciis warmomadgenelTa mtkicebiT, SesaZloa gamoyenebuli yofiliyo sabWoTa TviTm-
frinavebis mier123. administraciis mtkicebiT, kunZulze samoqalaqo dapirispirebis 
dawyebam safrTxe Seuqmna sent jorjis universitetis samedicino fakultetis ame-
rikel studentebs124. amasTan dakavSirebiT, gaeros generalurma asambleam miiRo 
rezolucia, igi mwuxarebas gamoTqvamda `grenadaSi ganxorcielebuli SeiaraRebuli 
intervenciis gamo, romelic saerTaSoriso samarTlis, saxelmwifos damoukideblo-
bis, suverenitetisa da teritoriuli mTlianobis uxeSi darRvevaa~125.

agresia iyo aseve 1965 wlis aprilSi aSS-is SeWra dominikis respublikaSi. de-
daqalaq santo domingodan aSS-sa da sxva qveynebis moqalaqeebis evakuaciisaTvis 
aTobiT aTasi amerikeli samxedro mosamsaxure iqna gadayvanili. aSS-is oficialuri 
gancxadebebis mixedviT, es qmedeba ucxoeli stumrebis dacvis mizniT ganxorcielda. 
Tumca aSkaraa, rom Tavdapirvelad, prezidenti lindon jonsoni SeSfoTebuli iyo 
`meore kubis~ Seqmnis gamo mas Semdeg, rac damxobil mTavrobas opoziciur ZalebTan 
samxedro dapirispirebis dros sirTuleebi Seeqmna126. 

dabolos, winamdebare debulebis Tanaxmad, aSS-is mier 1970w. kambojis winaaRmdeg 
gamoyenebuli Zala agresia iyo. 1970w. gazafxulze da zafxulSi aSS-is da samxreT 
vietnamis samxedro SenaerTebi, saxmeleTo Zalebisa da saartilerio nawilebis meS-
veobiT, romelTac mxars umagrebda sahaero Zalebi, CarTuli aRmoCndnen aTobiT 
operaciaSi. am operaciebis mizani iyo CrdiloeT vietnamis SeiaraRebuli Zalebisa 
da viet kongis dasusteba, romlebic TavSesafars poulobdnen neitralurad ganwyo-
bil princ norodom sihanukTan127. 

b. `dabombva~ me-2 (b) punqtis mixedviT

meore (b) punqtis mixedviT, `erTi saxelmwifos SeiaraRebuli Zalebis mier meore 
saxelmwifos teritoriis dabombva an erTi saxelmwifos mier sxva saxelmwifos wi-
naaRmdeg sxva saxis iaraRis gamoyeneba~ agresiis tolfasia. winamdebare debulebis 

1990ww. Teberval-ianvarSi panamaSi erToblivi operaciebis dagegmva-Sesruleba, gv.11 (1995w.). 
123 ix. zogadad, francis boili – saerTaSoriso usamarTloba grenadaSi, 78 (1984w.); kristofer joineri – aSS-
is qmedeba grenadaSi: fiqrebi SeWris ukanonobaze, 78 (1984w.); jon norton muri – grenada da ormagi saerTa-
Soriso standarti, 78 Am.J.Int’l L. 145 (1984w.). 
124 mark adkini – myisieri mrisxaneba, brZola grenadisTvis, simarTle vietnamis Semdeg aSS-is yvelaze masSta-
buri operaciis miRma, 87-88 (1989w.); lii raseli da albert mendesi – grenada 1983, gv.6 (1985w.). 
125 generaluri asambleis 38/7rezol., muxli 1, gaeros dok. A/RES/38/7 (1983w. 2 noemb.). 
126 ix. zogadad, rasel krandali – demokratia samxedro navebiT, aSS intervencia dominikis respublikaSi, gre-
nadasa da panamaSi (2006w.); abraam loventholi – dominikis intervencia (1994w.). 
127 ix. zogadad, jon Sou – kambojis kampania: 1970 w. Tavdasxma da amerikis omi vietanamSi, (2005w.); uiliam 
Soukrosi – meorexarisxovani manevri: kisinjeri, niqsoni da kambojis ganadgureba (1979w.).
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mixedviT, aSS-is mier ganxorcielebuli samxedro qmedebebi agresiad dakvalificir-
deboda, maT Soris, yvelaze bolos, aSS-is upiloto TviTmfrinavebis mier saraketo 
Tavdasxma pakistanSi arsebuli samizneebis winaaRmdeg, romelic 2008w. daiwyo. 2008w. 
zafxulidan da 2009w. ianvris ganmavlobaSi centralurma sadazvervo samsaxurma 
upiloto Wurvebis meSveobiT, al-qaidas wevrebisa da teroristSi eWvmitanili sxva 
pirebis winaaRmdeg, avRaneT-pakistanis sazRvridan pakistanis savele-saforTifika-
cio mowyobilobebis misamarTiT, ocdaaTze meti upiloto Wurvi gauSva128. 

2003w. eraySi SeWrisa da avRaneTis winaaRmdeg 2001 w. oqtomberSi dawyebuli 
samxedro operaciebis dros aSS intensiurad axorcielebda dabombviT kampanias, rac 
winamdebare debulebiT, orive SemTxvevaSi, agresia iyo. 

1999w. natos mier kosovos sakiTxTan dakavSirebuli dabombviTi operaciebic, 
winamdebare debulebiT, agresiis tolfasi iyo. sahaero dartymebi 1999w. 24 mar-
tidan 1999w. 11 ivnisamde grZeldeboda. dabomviT kampaniaSi monawileobas iRebda 
aTasamde TviTmfrinavi, romlebic frenas italiaSi ganlagebuli sahaero bazebidan 
axorcielebdnen da aSS-is aviamzidi – Teodor ruzvelti, romelic ganTavsebuli 
iyo adriatikis zRvaSi. gamoyenebuli iyo aseve mfrinavi raketebi129. 

klintonis administraciis periodSi am tipis agresiis kidev sami damatebiTi 
SemTxveva dafiqsirda. pirveli moicavda aSS-is sahaero dartymebs avRaneTsa da 
sudanSi 1998w., rasac win uZRoda aSS-is saelCoebze ganxorcielebuli Tavdasxmebi 
keniasa da tanzaniaSi130. 1998 w. agvistoSi aSS-ma ganaxorciela moulodneli sa-
haero Tavdasxmebi avRaneTis eqvs da sudanis erT qalaqSi, romlebic klintonis 
administraciis warmomadgenlebis mixedviT, erTi TviT adre keniasa da tanzaniaSi 
aSS-is saelCoebze momxdar afeTqebebze pasuxismgebeli islamisti teroristebis Zi-
riTad bazebs warmoadgenda. operaciebis dros 75-dan as calamde erTeuli toma-
hokis tipis mfrinavi raketebi gamoiyenes131. meore SemTxveva dakavSirebuli iyo 
aSS-is prezident jorj (ufros) buSze ganxorcielebuli Tavdasxmis Sedegad 1993w. 
Catarebul sahaero dartymebTan erayis winaaRmdeg. 1993w. ivnisSi klintonis admi-
nistraciam baRdadSi arsebuli sadazvervo Stab-binis gasanadgureblad 23 mfrinavi 
raketa gamoiyena, rasac win uZRoda aSS-is yofil prezident jorj buSze ganxor-
cielebuli mkvlelobis mcdeloba 1993w. aprilSi misi quveiTSi stumrobis dros132. 
mesame SemTxveva dakavSirebuli iyo aSS-is mier erayis dabombvasTan da 1991w. ian-

128 riCarda opeli umcr. –pakistanis mimarTulebiT ganxorcielebuli dartymebi xazs usvams obamas arCevans, 
niu-iork taimsi, 2009w. 13 ianvari, gv.8. 
129 ix. zogadad, maikl glenoni – omis zRvari, Zalauflebis uflebamosileba: intervencia kosovos Semdeg, 
(2001w.).
130 ix. zogadad. lourens raiTi – al-qaida da gza 9/11-saken, (2006w.)/.
131 jozef fiCeti - `ara ubralod samagieros mizRva, aramed Tavdacvis aqti~: aSS-is Tavdasxmebi avRaneTsa da 
sudanSi teroristebis adgilsamyofelze, niu-iork taimsi, 1998w., 21 agvisto, http://www.nytimes.com/1998/08/21/
news/21iht-terr.t.html. 
132 erik Smiti – rogorc amboben, 23-dan 16 Wurvi mTavar samiznes moxvda, niu-iork taimsi, 1993w. 28 ivnisi, gv 
A1.
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var-TebervalSi sparseTis yuris pirveli omis dros mokavSireebis samxedro opera-
ciebTan. dabombva, romelic sanqcirebuli iyo gaeros uSiSroebis sabWos mier, win 
uswrebda erayis SeiaraRebuli Zalebis mier quveiTis okupacia.133 aSS-is am kampaniis 
dros mTeli rigi mokavSireebi amoudga mxarSi.

aSS-is mier 1989w. panamasa da 1983w. grenadaSi ganxorcielebuli SeWris dros 
aseve gamoiyeneboda dabombva. orive SemTxveva SWGCA-s definiciiT, agresia iyo. 

dabolos, amave definiciiT, agresia iyo vietnamis omis dros, aSS-is mier gan-
xorcielebuli CrdiloeT vietnamis dabombva, romelic 1964 wlidan 1973 wlamde 
grZeldeboda. 1964 w. 2 agvistos tonkinis yureSi aSS-is gamanadgureblebze ganxor-
cielebuli Tavdasxmidan 1973w. 27 ianvars CrdiloeT vietnamis mier gamocxadebul 
cecxlis Sewyvetamde, aSS-m CrdiloeT vietnamis samizneebze 7 087 032 tona bombi 
Camoagdo134. 

g. `blokada~ me-2 (c) punqtis mixedviT

me-2 (c) punqtis mixedviT, `erTi saxelmwifos SeiaraRebuli Zalebis mier meore 
saxelmwifos portebis an sanapiro xazis blokada~ agresiis tolfasia. winamdebare 
debulebiT, aSS-is mier 1962w. oqtomberSi ganxorcielebeuli kubis blokada kubis 
krizisis dros135 (rasac prezidentma j.kenedim `karantini~ uwoda) agresia iyo, iseve, 
rogorc 1965w. dominikis respublikis kampaniis dros ganxorcielebuli blokada, 
romelSic aSS-is samxedro-sazRvao Zalebis 41 samxedro xomaldi monawileobda. 

d. saxmeleTo, sazRvao an sahaero Zalebis mier ganxorcielebuli Seteva me-2 (d) 
punqtis mixedviT

me-2 (d) punqtis Tanaxmad, `erTi saxelmwifos mier meore saxelmwifos saxmeleTo, 
sazRvao an sahaero Zalebis, sazRvao an sahaero flotze Seteva~ agresiis tolfa-
sia. winamdebare debulebis Tanaxmad, zemoT aRwerili aSS-is samxedro qmedebebis 
umetesoba agresiad unda dakvalificirebuliyo, maT Soris aSS-is mier Zalis ga-
moyeneba 2003 w. eraySi SeWris dros - erayis SeiaraRebuli Zalebis winaaRmdeg; 
2001w. avRaneTSi SeWra - talibanis winaaRmdeg; 1991w. SeWra erayis SeiaraRebuli 
Zalebis winaaRmdeg; 1989w. SeWra panamis SeiaraRebuli Zalebis winaaRmdeg; 1983w. 

133 uSiSr. sabWos 678 rezol., 45-e sxdoma, 2963-e Sexvedra, gaeros dok. S.RES/678 (1990w. 29 noemberi).
134 ix. zogadad, fillip davidsoni – vietnami omSi, istoria, 1946-1975ww. (1991w.); stenli karnou – istoria 
(1997w.).
135 ix. zogadad, graham alisoni & filip zelikou – gadawyvetilebis arsi: kubis krizisis axsna (1999w.). 
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SeWra grenadis SeiaraRebuli Zalebis winaaRmdeg da vietnamis omis dros vietnamis 
SeiaraRebuli Zalebis winaaRmdeg gamoyenebuli Zala. 

e. SeiaraRebuli dajgufebebis gagzavna meore saxelmwifos winaaRmdeg samxedro 
qmedebebis gansaxorcieleblad me-2 (g) punqtis mixedviT

me-2 (g) punqtis mixedviT, erTi saxelmwifos mier an misi saxeliT SeiaraRebuli 
razmebis, dajgufebebis, araregularuli samxedro SenaerTebis an daqiravebuli ja-
riskacebis gagzavna, romlebic meore saxelmwifos teritoriaze imgvari simZimis 
aqtebs axorcieleben, romlebic zemoT CamoTvlili aqtebis Sesabamisia an xdeba misi 
arsebiTi CarTva agresiis tolfasia. winamdebare debulebis Tanaxmad, 1980-ian wleb-
Si aSS-is mier moZraoba kontras mxrdaWera agresia iyo. aSS Riad uwevda daxmarebas 
im Zalebs, romelbic nikaraguaSi sandinistas mTavrobis damxobas cdilobdnen136. 
marTlmsajulebis saerTaSoriso sasamarTlom daadgina, rom me-2 (g) punqtSi Camoya-
libebuli principi CveulebiTi saerTaSoriso samarTlis debulebas warmoadgenda 
da aSS-m aRniSnuli akrZalva daarRvia137. winamdebare debulebis mixedviT, agresiis 
tolfasi iyo aseve 1961w. aprilSi kubaSi, Rorebis yureSi aSS-is SeWra. aSS aqtiur 
mxardaWeras uwevda kubel ajanyebulebs, romlebic kubaSi gadasxdnen da fidel 
kastros mTavrobis damxobas cdilobdnen138.

2. agresiis aqtebi sxva saxelmwifoebis TvalTaxedviT

ise ar unda gavigoT, rom mxolod aSS-ia is qveyana, romlis qmedebebic SemoTavaze-
buli ganmartebis farglebSi jdeba. aRsaniSnavia, rom bevri sxva qveyanac CarTuli 
iyo iseT qmedebebSi, romlebic SWGCA-s definiciiT, agresia iqneboda. kofi ananis 
– generaluri mdivnis mier Seqmnilma umaRlesi donis eqspertTa jgufma, romlis 
mizanic msoflioSi gaeros rolis xelaxali xedva-Camoyalibeba iyo, daadgina, rom 
qartiis Zalis gamouyeneblobis wesebis darRveva imdenad mravalricxovani iyo, rom 
misi raodenobrivi aRwera SeuZlebelic ki iqneboda139. eqpertTa jgufis erTi ga-

136 ix. zogadad, kongresis sagamoZiebo komitetis moxseneba irani-kontras saqmis gamoZiebasTan dakavSirebiT, 
H.R. Rep. No. 100-433, S. Rep. No. 100-216 (1987w.). 
137 nikaraguaSi da mis winaaRmdeg samxedro da gasamxedroebuli Zalebis saqmianobebi (nikaragua aSS-is winaaR-
mdeg), 1986w. I.C.J. 14, 123-26 (27 ivnisi).
138 ix.zogadad, artur Slesingeri, umcr., - aTasi dRe, jon f. kenedi TeTr saxlSi (1965w.). 
139 eqspertTa jgufma daaskvna, rom ̀ gaeros arsebobidan pirveli 44 wlis manZilze wevri saxelmwifoebi xSirad 
arRvevdnen [qartiis] wesebs da iyenebdnen samxedro Zalas pirdapiri gagebiT asobiT SemTxvevaSi, xdeboda ra 
uSiSroebis sabWos gadawyvetilebebis paralizeba, rasac VII Tavis mixedviT miRebuli rezoluciebi da 51-e 
muxli iSviaTad Tu uwevda damajerebel safars.~ umaRlesi donis eqspertTa jgufis moxseneba safrTxeebze, 
gamowvevebsa da cvlilebebze, usfrTxo samyaro, Cveni saerTo pasuxismgebloba. gaeros dok. A/59/565 (2004w., 
2 dek.). 
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moTvliT, 1945 wlidan 1989 wlamde `Zalis gamoyeneba 200 jer moxda, meoreTi ki - 
680-jer~140. sxvadasxva kvlevebiT Catarebulma angariSmac msgavsi Sedegebi aCvena141. 
formatis simWidrovidan gamomdinare, mokled ganvixilavT aRniSnul SemTxvevebs. 

yvelaze bolos, 2008 w. ruseTis saqarTveloSi SeWra me-2 (a) punqtis mixedviT, 
`[ruseTis] SeiraRebuli Zalebis [saqarTvelos] teritoriaze SeWras an Tavdasxmas~ 
da me-2 (d) punqtis mixedviT, `[ruseTis] SeiaraRebuli Zalebis --- [saqarTvelos] 
saxmeleTo ---- Zalebze Tavdasxmas~ warmoadgenda. omi 7 agvistos daiwyo, rodesac 
saqarTvelom cxinvalSi - samxreT oseTis dedaqalaqSi - myof rusebis mier mxardaWe-
ril separatistebs Seutia.142 ruseTma amas samxreT oseTsa da afxazeTSi, Semdeg ki 
saqarTvelos Sida regionebSi jarebis gagzavniT upasuxa143. 1979w. sabWoTa kavSiris 
avRaneTSi SeWra ramdenime debulebis mixedviT, agresia iyo. me-2 (a) punqtis mixed-
viT, es iyo: [sabWoTa kavSiris] SeiaraRebuli Zalebis SeWra an Tavdasxma [avRaneTis] 
teritoriaze,~ `[sabWoTa kavSiris] SeiaraRebuli Zalebis mier [avRaneTis] terito-
riis dabombva~ me-2 (b) punqtis mixedviT, aseve `[sabWoTa kavSiris] teritoriis Seia-
raRebuli Zalebis [avRaneTis] saxmeleTo --- Zalebze ---- Tavdasxma~. me-2 (d) punqtis 
Tanaxmad144.

winamdebare ganmartebis mixedviT, aSS-is garda msoflios sxva didi saxelmwifoe-
bic bevr sxva SemTxvevaSi CarTuli aRmoCndnen agresiaSi. 1982w. folklendis kun-
Zulebze SeWra me-2 (a) punqtis mixedviT, `[argentinis] SeiaraRebuli Zalebis [didi 
britaneTis] teritoriaze SeWra an Tavdasxma~ iyo145. 1956w. suecis krizis dros sa-
frangeTis, didi britaneTisa da israelis egvipteSi SeWra me-2 (b) punqtis mixedviT, 
safrangeTis, didi britaneTis da israelis `SeiaraRebuli Zalebis~ egviptis saxme-
leTo Zalebze `Tavdasxma~ iyo146. 1979 w. safrangeTis centraluri afrikis respu-
blikaSi SeWra Jan-bedel bokasas dasamxobad, me2 (a) punqtis mixedviT, safrangeTis 

140 iqve, gv.140, Sen.104.
141 ix., mag., artur veisberdi – Zalis gamoyeneba, saxelmwifoebis gamocdileba II msoflio omis Semdeg (1997w.). 
veisberdma 1945-97 wlamde saxelmwifoTaSorisi asi omi daTvala. k.holstma – 38 1945 wlidan 1995 wlamde, 
k.holsti – saxelmwifo, omi da saomari mdgomareoba, 24 (1996w). omis proeqtis korelirebiT, 1945w. 1997 
wlamde daTvili iqna 23 SemTxveva, omis monacemebis korelatebi omze: 1997w. ganaxlebuli versia, 18 kon-
fliqtebis marTva da mSvidoba 123, 135 (2000w.). herbert tilema 1945 w. 1996 w-mde Ria ucxouri intervenciis 
690 magaliTi moiyvana. 1996 w. herbert tilema – brZolis riski da omis vadebi, SeiaraRebuli saerTaSoriso 
konfliqtebi, 1945-1991ww. (1996w. 16 aprili) (gamouqveynebeli xelnaweri), citirebuli peter valenstinis 
mier – axali moqmedi pirebi, axali sakiTxebi saerTaSoriso intervenciebSi: post civi omis axli normebi? 
gv. 5,6 (peter valenstinis gamocema, 1997w.). karter centris moxsenebis mixedviT, 1998w, Tebervali, moxda 
ocdaaTi `ZiriTadi mimdinare omis~ identifikacia (1998w. 9 Tebervali). ix. zogadad, glenoni, zemoT 129 Sen. 
gv. 67-100. 
142 saqarTveloSi konfliqtis garemoebebis damdgeni damoukidebeli saerTaSoriso misia, moxseneba 5. (2009w.) 
http://www.ceiig.ch/pdf/IIFFMCG_Volume_I.pdf. 
143 en barnardi, endriu krameri da k. Civersi, rusebi saqarTvelos centralur nawilebze Tavdasasxmelad 
separatistul regionebs gascdnen, niu-iork Taimsi, 2008w, 10 agvisto, http://www.nytimes.com/2008/08/11/world/
europe/11georgia.html.; ix. aseve zemoT Sen.142.
144 sabWoTa kavSiris SeWrasTan dakavSirebuli amomwuravi inform. sanaxavad ix. grigori feiferi – didi 
TamaSi, sabWoTa omi avRaneTSi (2009w.) da eduard jirardeti – avRaneTi, sabWoTa omi (1986w.).
145 ix. zogadad, lourens fridmeni – folklendis kunZulebis omi, 1982 w. 61 Foreign Affairs, 196 (1982w.).
146 ix. zogadad, qeiT kaili – sueci: britaneTis imperiis dasasruli axlo aRmosavleTSi (2003w).
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`SeiaraRebuli Zalebis~ centraluri afrikis respublikis teritoriaze `SeWra an 
Tavdasxma~ iyo147.

amasTan, aRsaniSnavia kidev sami samxedro operacia, romlebsac xandaxan humanita-
riuli miznebisTvis ganxorcielebul qmedebadac naTlaven. es qmedebebi `SeWras an 
Tavdasxmasac~ da, Sesabamisad, (a) punqtis Tanaxmad, agresias moicavda. esenia: 1979 w. 
ugandis SeWra tanzaniaSi, romlis drosac prezident iulius niereres daqvemdeba-
rebaSi myofma Zalebma ugandis diqtatori idi amini Camoagdes da mis nacvlad mil-
ton obote dasves; 1979w. vietnamis SeWra kambojaSi – despot pol potis Camogdeba; 
da 1971w. indoeTis aRmosavleT pakistanSi SeWra, romelmac bolo mouRo ulmobel 
Cagvras, wamebas, gaupatiurebasa da sakuTrebis Zarcvas148. 

dabolos, 1960 wlidan 1975 wlamde CrdiloeT vietnamis samxedro qmedebebi 
samxreT vietnamis winaaRmdeg me-2 (a) punqtis Tanaxmad, iyo ~[CrdiloeT vietnamis] 
SeiaraRebuli Zalebis SeWra an Tavdasxma [samxreT vietnamis] teritoriaze~ da 1981 
w. israelis Tavdasxma erayis osirakis reaqtorze, me-2 (b) punqtis mixedviT, `[israe-
lis] SeiaraRebuli Zalebis mier [erayis] teritoriis dabombva iyo~149. 

3. orazrovneba SWGCA-s ganmartebaSi

rogorc zemoT moyvanili istoriuli magaliTebi gviCvenebs, SWGCA-s mier reko-
mendebuli `agresiis aqtis~ ganmartebis potenciuri Tvalsawieri Zalian farToa, 
ganmartebis masStabi da misi gamoyeneba rig mniSvnelovan sakiTxebSi ki gaurkve-
veli. 

a. Zala

unda aRiniSnos, rom gaeros qartiis me-2 (4) muxlSi arsebuli formulireba, ro-
melic SWGCA-s ganmartebaSia gamoyenebuli, winamdebare definiciiT Secvlilia si-
tyvebi. pirveli cvlileba – qartiaSi gamoyenebuli termini `Zala~ koreqtivebis 
gareSea, maSin roca SWGCA-s ganmartebaSi igi Secvlilia terminiT `SeiaraRebuli~. 
amas TiTqos SWGCA-s akrZalvis masStabis Semcirebaze unda hqondes gavlena iseTi 
SemTxvevebis gamoricxviT, rodesac Zalis gamoyeneba SeiaraRebis gareSe xdeba. aq 
ramdenime kiTxva ibadeba.

147 ix. glenoni, zemoT, Sen. 129, gv.73.
148 iqve. gv.72-74, 80.
149 ix. zogadad, riCard folki – vietnamis omi da saerTaSoriso samarTali (1968w.); Sai feldmani – osirakis 
dabombva – xelaxali ganxilva, 7 saerTaSoriso usafrTxoeba 114 (1982w.).
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Zalis romeli gamoyenebaa nebadarTuli SWGCA-s akrZalviT, romelic akrZalu-
lia qartiis mixedviT? ra logikuri axsna SeiZleba hqondes Zalis gamoyenebis daS-
vebas, romelsac qartia krZalavs? ra SeiZleba iTqvas im qveynebze, romlebsac ar 
SeuZliaT an ar undaT sakuTar teritoriaze teroristTa sawvrTenli saqmianobis 
aRkveTa (mag., avRaneTi 1990-ian wlebSi an dRevandeli pakistani) gulisxmobs Tu ara 
me-2 (g) punqtiT gaTvaliswinebuli `SeiaraRebuli~ Zalis gamoyenebas an SeiaraRe-
buli razmebis Tu dajgufebebis `gagzavnas~? am SemTxvevaSi me-2 (f) punqti gulisx-
mobs erTi saxelmwifos teritoriis `meore saxelmwifos gankargulebaSi~ gadasvlas 
agresiis aqtis Casadenad. ratom unda ganvasxvaoT erTmaneTisgan saxelmwifo da 
iseTi arasaxelmwifo aqtori, rogoric al-qaidaa? warmoidgineT, rom saxelmwifos 
Tavisi keTili ganzraxvis miuxedavad, ar SeuZlia gaakontrolos misi teritoriis 
gamoyeneba. aris Tu ara am dros saxelmwifo pasuxismgebeli arasaxelmwifo aqtoris 
mier Cadenil qmdebaze? ra unda iTqvas SeiaraRebuli dajgufebisTvis gaweul dax-
marebaze, iqneba es aRWurviloba, wvrTnebi, logistikuri Tu sadazvervo saxis mxar-
daWera? gamoricxavs Tu ara Zalis `SeiaraRebulobis~ moTxovna kiber Tavdasxmebs? 
aqvs Tu ara mniSvneloba, ra samizneebis fokusireba xdeba kiber Tavdasxmebis dros”, 
ra SeiZleba iTqvas arasasikvdilo, magram zianis momtan qimiuri da biologiuri 
nivTierebebis gamoyenebaze?

qartiis mixedviT, nebadarTulia Zalis gamoyeneba rig SemTxvevebSi, ganmartebis 
mixedviT - saxelmwifos teritoriuli mTlianobis an politikuri damoukideblo-
bis dasacavad. romeli gamoyenebaa nebadarTuli SWGCA-s definiciiT? ras moicavs 
`teritoriuli mTlianoba~ da `politikuri damoukidebloba~? aris Tu ara Seia-
raRebuli Zalis gamoyeneba nebadarTuli, rodesac igi araa mimarTuli terito-
riis okupaciisaken, Zirs ar uTxris mTavrobis avtonomiasa da mis gadarCenas? ra 
unda iTqvas SeiaraRebuli Zalis gamoyenebisas im saxelmwifos moaqalaqeebisa da 
SeiaraRebuli Zalebis wevrebis winaaRmdeg, romlebic am saxelmwifos teritoriis 
farglebs gareT imyofebian? an iseTi obieqtebis winaaRmdeg, rogorebicaa: sate-
litebi, hesebi, eleqtrosistemebi, iaraRis mwarmoebeli obieqtebi an laborato-
riebi? 

b. suvereniteti

me-2 (4) muxlis formulirebaSi Setanili meore cvlileba ganmartebaSi sityva 
`suverenitetis~ CarTvaa, romelic me-2 (4) muxlis Zalis gamoyenebis akrZalvis 
masStabs zrdis. amasTan, misi mniSvneloba gaurkvevelia. ras moicavs saxelmwifos 
`suverenitetis~ winaaRmdeg Zalis gamoyeneba? konkretulad rogor zrdis es ter-
mini SeiaraRebuli Zalis gamoyenebis akrZalvis kategoriebs? SeiaraRebuli Zalis 
romeli gamoyeneba ar iqneba `meore saxelmwifos suverenitetis, teritoriuli mT-
lianobis an politikuri damoukideblobis winaaRmdeg mimarTuli~, magram `gaeros 
qartiasTan Seusabamo~? modis Tu ara qartiasTan SesabamisobaSi erTi saxelmwifos 



213

agresiis prozauli danaSauli

mier SeiaraRebuli Zalis gamoyeneba uSiSroebis sabWos sanqciis gareSe im mizniT, 
rom, magaliTad, Sewydes saxelmwifos SigniT genocidi? 

g. kavSiri 3314 rezoluciasTan

SWGCA-s ganmartebis mixedviT, unda moxdes konkretuli aqtebis, `3314 rezolu-
ciis Sesabamisad~, agresiis aqtad kvalificireba. aq Cndeba Semdegi kiTxva - gan-
sazRvravs Tu ara 3314 rezoluciis is debulebebi, romlebic gaTvaliswinebuli 
araa SWGCA-s ganmartebaSi, gaTvaliswinebuli debulebebis gamoyenebas150. aris Tu 
ara realurad 3314 rezolucia masSi Sesabamisi miTiTebebiT inkorporirebuli 
(CarTuli)151? 

Tu es asea, maSin `[me-2 (a-dan) (g) punqtebamde] CamoTvlili aqtebi ar aris amomwu-
ravi, uSiSroebis sabWom SesaZloa gansazRvros sxva iseTi aqtebi, romlebic qartiis 
debulebebis mixedviT, agresia iyos~152. Tu es asea, maSin `winamdebare ganmartebaSi 
araferi ar unda iyos imgvarad ganmartebuli, romelic raime gziT gazrdis an 
Seamcirebs qartiis masStabs im debulebebis CaTvliT, rodesac Zalis gamoyeneba 
kanonieria~153. sxva sityvebiT rom vTqvaT, SWGCA-s ganmartebis rekomendebuli masS-
tabi, misi gansxvavebuli formulirebis miuxedavad, qartiaSi mocemuli ganmartebis 
identuria. SWGCA-s ganmarteba qartiaSi mocemuli gansazRvrebis msgavsia – arc 
rames amatebs da arc gadauxvevs arsebuls. rac yvelaze mniSvnelovania, procesis 
saTanado miznebidan gamomdinare, `Tuki zogad muxlSi arsebuli abstraqtuli gan-
marteba TviTgamoyenebadia, maSin aqtebis an situaciebis CamonaTvali saWiroebas 
aRar warmoadgens~154. Tu es ase ar aris da, Tuki 3314 rezoluciis arainkorporire-
buli debulebebi SWGCA-s rekomendebul ganmartebaSi ara aris gamoyenebuli da es 
rezolucia mxolod zrdilobis, an eTikis normebis gamo anda avtoritetuli nusxis, 
an genealogiis nusxis warmosaCenadaa moxseniebuli, maSin me-2 (a-dan) (g) punqtamde 
CamoTvlili aqtebi amomwuravia da is zogadi ganmarteba, rac am CamonaTvals win 
uswrebs, im kategoriis ubralo aRweraa, romelic am aqtebs ukaviaT eqskluziurad. 
sxva sityvebiT rom vTqvaT, sisxlis samarTlis saerTaSoriso sasamarTlo (ICC) sxva 
saxis qcevaze, rogorc agresiis danaSaulze, veRar ganaxorcielebs sisxlissamarT-
lebriv devnas. 

150 3314 rezol. me-4 muxlis agresiis definicia Tavad iTvaliswinebs imas, rom aq CamoTvlili aqtebi `ar aris 
amomwuravi da SesaZloa uSiSr. sabWom gansazRvros, rom qartiis debulebebis Tanaxmad, sxva aqtebic moicavs 
agresias`. 3314 rezol. ix. zemoT Sen.43, danarTi, muxli 4. Tumca amgvari ram mocemuli ar aris SWGCA-s defi-
niciaSi. ix. zemoT teqsti, romelic Tan erTvis 66-e Sen. 
151 rogorc zemoT aRiniSna, damatebiTi sirTule im faqtis gamo Seiqmneba, rom 3314 rezol. SWGCA-s defini-
ciisgan gansxvavebiT, axdens mxolod agresiis `omis~ kriminalizebas da ara agresiis `aqtis.~ ix. zemoT Sen. 49. 
152 3314 rezol. ix. zemoT Sen. 43, danarTi, muxli 4.
153 Iqve, muxli 6.
154 iulius stouni – agresia da msoflio wesrigi, gv.80 (1958w.).
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romeli ganmartebaa marTebuli? amaze SeiZleba mxolod varaudebi gamoiTqvas. 
SWGCA-s ganmartebis formulirebidan gamomdinare, gonivruli argumentebis motana 
orive mxaresaa SesaZlebeli. erTi SexedviT, TiTqos SWGCA-s obieqtis komprometi-
reba moxda, radganac es sakiTxi isev badebs kiTxvebs. Tuki es misi mizani iyo, maSin 
man warmatebas miaRwia. rogorc Cans, SWGCA-s am myife kavSirze arsebuli konsen-
susis msxvreva ewada, aarida ra Tavi gadaWril da gadauWrel sakiTxebze myari ga-
dawyvetilebis miRebas da es gadawyvetileba ICC-s prokurorebsa da mosamarTleebs, 
savaraudod, uSiSroebis sabWosac miando mas Semdeg, rodesac mopasuxes esa Tu is 
qceva ukve Cadenili hqonda. 

agresiis `aqtis~ da ara `omis~ arCeviT `agresiis danaSaulis~ predikatad SWGCA 
Tavisi definiciiT, - xels uwyobs im tipis qcevas, romlis winaaRmdegac elizabet 
uilmSursti aseT gafrTxilebas iZleoda: `rodesac saxelmwifos meore saxelmwi-
fosTan aqvs dava, romelic am meore saxelmwifos mier Zalis gamoyenebas moicavs, 
saxelmwifos SesaZlebloba eqneba am sakiTxiT sisxlis samarTlis saerTaSoriso 
sasamarTlos mimarTos da masSi individebis monawileobaze mtkicebas Seudges~155. 
Sedegi ki mniSvnelovnad gazrdili diskriminatoruli iZulebiTi ganxorcielebis 
riski da politizirebuli sisxlissamarTlebrivi devna iqneba. 

b. SWGCA-s `agresiis danaSaulis~ ganmarteba

`agresiis danaSauli~ kidev ufro viwrodaa gansazRvruli. SWGCA-s SemoTavaze-
biT, `agresiis yvela aqti~ rodi badebs `agresiis danaSauls.~ isev da isev, `agresiis 
danaSauli~ esaa `piris mier, romelsac ukavia ra efeqturi (Tanamdeboba) pozicia, 
ganaxorcielos kontroli an warmarTos saxelmwifos politikuri an samxedro qme-
deba, agresiis aqtis dagegmva, momzadeba, dawyeba an ganxorcieleba, romelic Tavisi 
xasiaTiT, simZimiTa da masStabiT gaeros qartiis aSkara darRvevas warmoadgens~156. 
aRniSnuli gansazRvreba Zalian waagavs, magram misi identuri ar aris, niurnbergis 
tribunalis ̀ mSvidobis winaaRmdeg Cadenili danaSaulis~ braldebas, romelic ̀ agre-
siuli omis dagegmvis, momzadebis, dawyebis an gaCaRebisgan~ Sedgeboda157. rogorc 
gansazRvrebidan viciT, agresiis danaSauli SeiZleba Caidinos mxolod politikurma 
an samxedro xelmZRvanelobam da ara ubralo jariskacebma. igi moicavs qartiis ara-

155 elizabet uilmSrusti – agresiis danaSaulis definicia: saxelmwifos pasuxismgebloba Tu individualuri 
sisxlis samarTlebrivi pasuxismgebloba? sisxlis samarTlis saerTaSoriso sasamarTloSi. ix. zemoT Sen. 105, 
gv.93, 96. igi Tavis gafrTxilebaSi kidev ufro Sors midis da ambobs, rom `realurad aman SeiZleba saxelmwi-
foTaSorisi sasamarTlos Seqmnamde migviyvanos im sasamarTlos nacvlad, razedac Cven yvelani SevTanxmdiT, 
rom misi iurisdiqcia mxolod pirebze gavrceldeboda. es ki imaTTvis, vinc am sasamarTlos Sesaqmnelad didi 
xani ibrZoda, namdvilad ar iqneba misasalmebeli Sedegi. 
156 ix. ICC Tavmjdomaris mier SemoTavazebuli agresiis danaSaulis gansaxilveli dokumenti, gv.2 ICC-ASP/7/SWGCA/
INF.1 (2009w. 19 Tebervali).
157 SeTanxmeba mTavari smxedro damnaSaveebis sisxlis, samarTlebriv devnasa da dasjaze, ix. zemoT, Sen.13 dan-
arTi, muxli VI (a) (xazgasma avtorisaa).
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trivialur da aSkara darRvevas, romelic imas gulisxmobs, rom uSiSroebis sabWos 
mier sanqcirebuli an Tavdacvis mizniT ganxorcielebuli agresiis aqti ar iqneba 
sisxlissamarTlebrivi devnis obieqti. 

Tumca, iseve rogorc SWGCA-s `agresiis aqtis~ ganmartebas, `agresiis danaSaul-
sac~ Tan sdevs gamaRizianebeli kiTxvebi. `dagegmva~ da `momzadeba~ politikuri 
da samxedro aqtivobebis farTo speqtrs moicavs. amaTgan umetesoba dakavSire-
bulia samxedro operaciebis taqtikisa da strategiis koordinaciasTan, romelic 
arcerT konkretul konteqstSi mofiqrebuli ar aris. xSirad SeuZlebelia imis 
gageba, gvaZlevs Tu ara arsebuli garemoebebi amgvari aqtivobebis `agresiis 
danaSaulad~ marTebulad Seracxvis SesaZleblobas. (SeiZleba sworad amitoma-
caa 3314 rezoluciis preambulis teqstSi gaTvaliswinebuli, rom `kiTxva imas-
Tan dakavSirebiT, moxda Tu ara agresiis aqti, ganxiluli unda iyos konkre-
tuli SemTxvevis irgvliv arsebuli garemoebebis fonze~158.) iqneboda Tu ara, 
magaliTad, `agresiis danaSauli~ natos gadawyvetilebebis damgegmvavi pirebis 
mier baRdadis dabombvasTan dakavSirebuli gegmebis SemuSaveba erayis quveiTSi 
SeWramde, Tuki imas davuSvebT, rom amgvari SeWra dasSvebi iyo? an sabWoTa kav-
Siris winaaRmdeg kontinentTaSorisi balistikuri raketebis gaSvebis `dagegmva~ 
an `momzadeba~ imis varaudiT, rom sabWoTa kavSirs amgvari Seteva Tavad surda 
ganexorcielebina an kidev kubis krizisis dros kubaSi SeWris mizniT, gegmis 
Sedgena. xSirad samxedro strategebi gauTvaliswinebeli SemTxvevebisTvis geg-
mebs adgenen an emzadebian TavdacviTi an sapasuxo operaciebisTvis, rac nawilo-
briv mainc SeiZleba gamoyenebuli iyos pirveli dartymis gansaxorcieleblad. 
amgvari faqtebi, faqtobrivi konteqstisa da strategiuli miznebis ganxilvis 
gareSe, sxvadasxva saxis ganmartebis gakeTebis sababs iZleva.ufro metic, dRei-
saTvis nebismieri Tavdacvis saministro, arapirdapir mainc, SeiaraRebuli Zalis 
`gamoyenebisTvis~ emzadeba. Tavadcavis saministroebi, sxva Tu araferi, amisTvis 
arseboben. ara mxolod SeiaraRebiT uzrunvelyofa da sabrZolo moqmedebebis-
Tvis mzaoba, aramed samxedro personalisa da maTi ojaxebis jandacva, dabina-
veba, pensia da socialuri momsaxureba, es erTi saboloo miznisTvis – brZolis 
mzaobis gasazrdelad keTdeba, raTa SeiaraRebulma Zalebma SeZlon im samxedro 
misiis miRweva, razedac gadawyvetilebebis mimRebebi Sejerdebian. didi mzaoba, 
realurad, sul ufro metad gaeros samSvidobo ZalebTan erTad warmoebuli 
samxedro operaciebis mxardasaWeradaa gamiznuli. SWGCA-s agresiis danaSaulis 
definiciiT, arc erT gonier samxedro strategs ar ecodineba, sad unda gaivlos 
xazi Tavdacvis saministros yoveldRiur daZabul saqmianobasa da agresiis dana-
Saulis Cadenis sisxlissamarTlebriv devnas Soris. 

dabolos, Tanamedrove demokratiul qveynebSi, SeiaraRebul konfliqtSi Ca-
sarTvelad mzadeba ara mxolod samxedroebsa da Tavdacvis saministros muSakebs 

158 3314 rezolucia, ix. zemoT Sen.42, danarTi.
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moicavs. dazvervis samasxurebi Tavdacvis xelmZRvanel pirebs samxedro miznebis 
misaRwevad farTo speqtris informacias awvdian. diplomatebi ki mokavSireebis 
mimxrobiT samxedro qmedebisTvis safuZvels amzadeben. kanonmdeblebi samxedroe-
bisTvis fulis gamoyofas axdenen, amtkiceben SeiaraRebis im sistemas, romelic mo-
cemul konfliqtSi gamoiyeneba, gascemen sanqcias Zalis gamosayeneblad da zedamxe-
dvelobas uweven saomari moqmedebebis msvlelobas. iuristebi ki gadawyvetilebis 
mimReb politikosebs aZleven rCevas Tu romeli Zalis gamoyenebaa kanonieri. romel 
maTgans ekisreba sisxlissamarTlebrivi pasuxismgebloba agresiis danaSaulis dageg-
mvisa da momzadebis gamo? sad unda gaivlos xazi?

SWGCA-s samxedro da politikuri Tanamdebobis pirebis ricxovnobis Semofar-
gvlas, romlebsac sisxlissamarTlebrivi pasuxismgebloba unda daekisroT, mxolod 
im pirebis sisxlissamarTlebriv devnaze dayvaniT cdilobs, romelTac `iseTi Tanam-
debobrivi mdgomareoba ukaviaT, rac saSualebas aZlevs efeqturad ganaxorcielon 
kontroli an warmarTon saxelmwifos politikuri an samxedro qmedeba~159. Tumca 
maT mier Camoyalibebuli xazi naklebad mimzidvelia. gamodis, rom SeiaraRebuli Za-
lis gamoyenebis SemTxvevebis ilustraciuli CamoTvlisas, romelic agresiis aqtad 
kvalificirdeba, agresiis danaSaulis CadenisTvis agresiuli saxelmwifos uamrav 
politikur da samxedro xelmZRvanel pirebze unda ganxorcielebuliyo sisxlis-
samarTlebrivi devna, Tuki maT mimarT SWGCA-s ganmarteba iqneboda gamoyenebuli. 
potenciur mopasuxeTa nusxaSi sxvebTan erTad Tavisi adgili eqneboda jon kenedi-
dan moyolebuli da obamaTi damTavrebuli aSS-is yvela prezidentsa da Tavdacvis 
ministrs, aseve sxvadasxva qveynis bevr liders, romlebic efeqturad axorcielebd-
nen kontrols an warmarTavdnen TavianTi qveynebis politikur an samxedro qmedebas 
zemoT CamoTvlili agresiis sxva aqtebis dros160. sad unda damTavrdes es Camona-
Tvali sadamde unda miswvdes sisxlissamarTlebrivi devnis xeli Tavdacvisa da sa-
gareo uwyebebs, dazvervis samsaxursa da saparalmento da sakanonmdeblo organoebs 
gaurkvevelia. `demokratiuli sazogadoebis umravlesobaSi TiTqmis SeuZlebelia 
konkretul qmedebaze pasuxismgebeli ramdenime piris gamokveTa, radganac gadawyve-
tilebis momzadebasa da ganxorcielebaSi biurokratebis mTeli armiaa CarTuli~161. 
isec xdeba, rom am gagebiT, dazvervis analitikosebi, diplomatebi, kanonmdeblebi 
da iuristebi yvela erTad aRebuli, axorcieleben `kontrols~, magram esa Tu is 
qmedeba maTi qcevis gamo ar momxdara. (ufro metic, am sakiTxTan dakavSirebuli 

159 ix. ICC, zemoT Sen. 156, gv.2.
160 am CamonaTvalSi aseve iqneboda konkretuli samxedro operaciis dros gaerTianebuli samxedro Stabis Tavm-
jdomare. amasTan, kongresis is aseulobiT wevri, romlebmac xma misces im rezoluciebs, riTac sanqcirebuli 
iyo Zalis gamoyeneba CrdiloeT vietnamis, avRaneTisa da erayis winaaRmdeg. ucxoel liderebs Soris am CamonaT-
valSi aRmoCndeboda, toni bleri, Jak Siraki, gerhard Sroderi da natos sxvadasxva politikuri da samxedro 
liderebi, romlebsac esa Tu is Tanamdeboba ekavaT 1999w. iugoslaviis winaaRmdeg ganxorcielebuli Tavdasxmis 
dros, antoni ideni, gai mole, daviT ben-gurioni da britaneli, frangi da israeleli samxedro liderebi suecis 
arxze ganxorcielebuli Setevis gamo, ho Si mini, Jiskar d’estani, iulius nierere, vladimer putini,a dimitri 
medvedevi da bevri sxv.. aRsaniSnavia, rom droebiT iurisdiqciaze arsebuli SezRudvebis gamo, ICC faqtobrivad 
ver SeZlebs am adamianebis sisxlissamarTlebriv devnas agresiis danaSaulis Cadenis gamo.
161 Susteri, ix. zemoT, Sen. 101, gv.21/.
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romis statutis orazrovnebis gamo, gaurkvevelia, unda sargeblobdnen Tu ara isini 
imunitetiT)162.

da kvlav, agresiis yvela aqti ar warmoqmnis agresiis danaSauls. agresiis da-
naSauli agresiis aqtis is Cadenili incidentia, romelic SWGCA-s gansazRvrebiT, 
`gaeros qartiis aSkara darRvevaa~. Tuki agresiis aqti sanqcirebulia uSiSroebis 
sabWos mier an daSvebulia 51-e muxliT, es iqneba agresiis aqti, magram igi agresiis 
danaSaulis wina pirobas ver Seqmnis. Sesabamisad, sanam aqti sisxlissamarTlebrivi 
devnis sagani gaxdeba, igi or moTxovnas unda akmayofilebdes: saxeze unda iyos qar-
tiis darRveva da es darRveva unda iyos mkveTrad gamoxatuli (aSkara).

zemoT aRwerili agresiis romeli aqtebiT moxda qartiis darRveva da romliT 
ara? imis gaTvaliswinebiT, rom SeiaraRebuli Zalis gamoyeneba mxolod ramdenime 
SemTxvevaSi iyo sanqcirebuli, logikuria, rom 51-e muxliT Tavdacvaze arsebuli 
gamonaklisebi konkretul SeiaraRebul konfliqtSi yvela mxarisTvis xelmisawvdo-
mi ver iqneba. TiTqmis yvela am asobiT SemTxvevaSi garkveuli saxelmwifoebis mier 
qartiiT gaTvaliswinebuli ukanono Zala iyo gamoyenebuli. amasTan, faqtobrivad, 
SeuZlebelia imis gansazRvra, Tu sad moxda darRveva. TiTqmis yvela zemoT aRwe-
ril SemTxvevaSi `agresori saxelmwifo~ Tavdacvis an uSiSroebis sabWos sanqciis 
Sesabamisad moqmedebda (yvelaze cnobili gamonaklisi natos 1999w. kosovos ope-
raciaa, razedac natos xelmZRvanelobis zogadi samarTlebrivi axsna aseTi iyo: 
rac naklebia, miT ukeTesi163). maSin zemoT moyvanil romel SemTxvevaSi SeiZleba 
obieqturad iTqvas, rom es saxelmwifoebi cdebodnen da adgili hqonda gaeros qar-
tiis `aSkara darRvevas~? is, rom qartiis mier gaTvaliswinebuli Zalis gamoyenebis 
wesebis 200-680 SemTxveva164 dafiqsirda 1945 wlidan moyolebuli, niSnavs Tu ara 
imas, rom es kvlavac kargi kanonia165? TavdacvasTan dakavSirebul gamonaklisebTan 
arsebul farTod gavrcelebul uTanxmoebaze Zalian bevri daiwera. WeSmariteba ki 

162 romis statutis 98 (1) muxlis mixedviT, `sasamarTlom SesaZloa ar moiTxovos daxmareba an uflebaze uaris 
Tqma da am saxelmwifosgan misi saerTaSoriso samarTlis valdebulebebis Seusabamod moqmedeba saxelmwifos 
an mesame saxelmwifos piris diplomatiur imunitetsa an qonebasTan mimarTebaSi, Tuki sasamarTlo manamde 
SeZlebs TanamSromlobis damyarebas am mesame saxelmwifosTan, rom am ukanasknelma uari Tqvas imunitetis 
uflebaze~. romis statuti, ix. zemoT Sen. 4, muxli 98(1), Tumca `Tanamdebobrivi mdgomareobis SeusabamobiT~ 
dasaTaurebuli 27-e muxli iTvaliswinebs:

1. winamdebare statuti, Tanamdebobriv mdgomareobaze dayrdnobiT, yovelgvari garCevis gareSe Tanabrad 
unda gamoiyenebodes yvela piris mimarT. kerZod, winamdebare statutiT, iseTi Tanamdebobrivi md-
gomareoba, rogoricaa: saxelmwifos an mTavrobis meTauri, mTavrobis an parlamentis wevri, arCeuli 
warmomadgeneli an mTavrobis oficialuri piri arc erT SemTxvevaSi ar Tavisufldeba sisxlis samarT-
lebrivi pasuxismgeblobisgan. es ver gamodgeba sasjeslis Semcirebis safuZvelad;

2. imunitetebi an specialuri proceduruli wesebi, romlebic SesaZloa, erovnuli an saerTaSoriso samar-
TliT Tanamdebobis pirs gaaCndes, ver aukrZalavs sasamarTlos am pirze misi iurisdiqciis ganxorciele-
bas. 

163 ix. glenoni, zemoT Sen. 129, gv.13-35, argumenti romlis mixedviTac, nato-s kosovos qmedeba qartiis dar-
Rveva iyo. 
164 es monacemebi mocemulia gaeros moxsenebaSi – usafrTxo samyaro. ix. maRali donis eqspertTa jgufis mox-
seneba, zemoT, Sen. 139, gv.140. msgavsi Sedegebi aisaxa sxva kvlevebSic. ix. zemoT Sen.141. 
165 ix. glenoni, zemoT Sen. 129, 84-100gv., 207-209gv.; maikl glenoni – rogor xdeba saerTaSoriso wesebis micva-
leba, 93 GEO. L.J.. 939, 986 (2005w.).
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imaSia, rom am da sxva SemTxvevebis umetesobaSi, saSualo ganaTlebis mqone adamians 
varaudebis gamoTqma mouwevs, Tu romelma mxarem daarRvia qartia. varaudebi ki 
sakmarisi araa imisTvis, rom moxdes Sesabamisi samarTlebrivi procedurisa da ka-
nonierebis principis dakmayofileba. 

SWGCA mcire an marginaluri saxis agresiis danaSaulze sisxlis samarTlebrivi 
devnis akrZalviT, Tavisi ganmartebis bundovanebis aRmofxvras cdilobs. amis ga-
keTebas igi imiT cdilobs, rom esa Tu is darRveva Tavisi `xasiaTiT, simZimiTa da 
masStabiT~ unda iyos `mkveTrad gamoxatuli~166. Tumca kvalifikaciis es maxasiaTe-
blebi ver uzrunvelyofs samarTlebrivad saWiro gansazRvrulobasa da sizustes. 
Igi, ubralod, axdens sakiTxis sul ufro zeviT, semantikur kibeze fokusirebas, 
imaze, Tu ra aris ̀ mkveTrad gamoxatuli~(iogi beras msgavsad, romelic gvTavazobda, 
rom pirvel bazaze arsebuli axlo warmodgenebi gamoericxaT pirveli bazis erTi 
nabijiT ukan waweviT)167. iseTi statutic ki, romliTac mxolod mkveTrad gamoxa-
tuli, uxeSi `aramarTlzomieri~ sisxlissamarTlebrivi devnis SemTxvevebi iqneba 
daSvebuli, bundovani iqneba. aq vawydebiT mTavar sirTules, rodesac bundovanebis 
aRmofxvras mxolod marginalurobis gamoricxvis gamocxadebiT vcdilobT. SeuZle-
belia gansaxilveli sakiTxis pirobebidan gamomdinare, vicodeT, Tu ra aris margi-
naluri da ra arsebiTi. magaliTad, 1986w. berlinis Ramis klubis dabombvis Semdeg, 
rodesac ori amerikeli samxedro daiRupa, aSS-ma amis sapasuxod, libia dabomba 
(daiRupa polkovnik kadafis qaliSvili)168. iyo Tu ara es faqti misi `xasiaTidan, 
simZimidan da masStabidan~ gamomdinare qartiis `mkveTrad gmoxatuli~ darRveva? 
gulisxmobs Tu ara `xasiaTi~ imas, rom libiis SesaZlo monawileoba Ramis klu-
bis dabombvaSi mxedvelobaSi unda miviRoT? gulisxmobs Tu ara `simZime~ regio-
nis stabilurobaze (SezRduli) zegavlenis moxdenas? gulisxmobs Tu ara `masStabi~ 
imas, rom sahaero dartymebis SemWidroebuli xangrZlivoba faqtors warmoadgens? 
moxda Tu ara am SemTxvevaSi Zalis gamoyeneba libiis `teritoriuli mTlianobis~ 
an `politikuri damoukideblobis~ winaaRmdeg? iyo Tu ara amerikel samxedro mo-
samsaxureebze Tavdasxma aSS-ze SeiaraRebuli Tavdasxma qartiis 51-e muxlis gage-
biT? iseve rogorc Zalis gamoyenebis istoriul magaliTebis ganxilvisas, arsebul 
kiTxvebze, romelic zemoT, II TavSi iyo mocemuli, am kiTxvebze pasuxi isev da isev 
subieqturi Sexedulebis saqmed rCeba. `mkveTrad gamoxatulobis~ moTxovna ver ax-
dens uzustobis jadosnur aRmofxvras.

aqedan gamomdinare, ver avicilebT Semdeg daskvnas: SWGCA-s agresiis danaSau-
lis ganmarteba - erTa ligis SeTanxmebis damwvari SeSis rekonstruqciis ar iyos, 
romlis mixedviTac, `wevri qveynebi pativs scemen da inarCuneben, iseve rogorc 

166 ix. zemoT, Sen. 65.
167 ix. harold hongiu kogi – ratom aris, rom prezidenti (TiTqmis) yovelTvis igebs sagareo urTierTobebSi. 
irani-kontras magaliTi, 97 YALE L.J. 1255, 1336 (1988w.).
168 eduard Sumaxeri – didi zarali: amobeb, rom daiRupa kadafis qaliSvili. niu-iork Taimsi, 1986w. 16 aprili, 
A1. 
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gare agresiis dros, teritoriul mTlianobas da ligis yvela wevris arsebul po-
litikur damoukideblobas~169 - gamousworeblad bundovania. aSS-is uzenaesi sasa-
marTlos moswrebuli sityvebiT rom vTqvaT, igi ver gvaZlevs `danaSaulis damadas-
turebel standartebs~170. romis statutis moTxovnebisgan gansxvavebiT, winamdebare 
ganmarteba `saerTaSoriso doneze aRiarebuli adamianis uflebebTan SesabamisobaSi~ 
ar modis171.

d. uSiSroebis sabWos roli agresiis danaSaulis sisxlissamarTlebriv devnaSi

SesaZlebelia Tu ara gansaxilvel variantebTan dakavSirebuli sirTuleebis mo-
gvareba sisxlissamarTlebrivi devnis gadawyvetilebebSi uSiSroebis sabWos mo-
nawileobiT an armonawileobiT172? aseT gadawyvetilebaSi uSiSroebis sabWos (an 
gaeros sxva organoebis, rogoricaa: generaluri asamblea da marTlmsajulebis 
saerTaSoriso sasamarTlo) rolTan dakavSirebiT sxvadasxva saxis winadadebebi iyo 
warmodgenili173. es yvelaferi or zogad alternativamde dadis: CarTva an arCar-
Tva. sabWos sisxlissamarTlebrivi devnis proceduraSi CarTva, qartiaSi Seswore-
bebis Setanis gareSe, saerTaSoriso samarTlis kanonierebis principis darRveva iq-
neba, sabWos arCarTva ki qartiis darRveva. qvemoT gTavazobT am sakiTxis ganxilvas. 

a. uSiSroebis sabWos CarTva

SWGCA-s msgavsi winadadebebis mixedviT, romlebic sabWos CarTvas gvTavazobs, 
magaliTad, nebas rTavs sisxlis samarTlis saerTaSoriso sasamarTlos, gamoiZios 
agresiis potenciuri danaSauli mxolod im SemTxvevaSi, Tuki uSiSroebis sabWom (an 
generalurma asambleam an marTlmsajulebis saerTaSoriso sasamarTlom) manamde 
daadgina, rom saxelmwifos mier Cadenili iyo agresiis aqti an uflebas aZlevs 
sisxlis samarTlis saerTaSoriso sasamarTlos, gaagrZelos saqme mxolod im SemTxve-
vaSi, Tuki ̀ uSiSroebis sabWom qartiis VII Tavis Sesabamisad miiRo rezolucia, rome-

169 erTa ligis SeTanxmeba, muxli 10. aRsaniSnavia, rom am SeTanxmebiT araferi gakeTebula imisaTvis, rom 
gansazRvruliyo agresia an kidev Zalis gamoyeneba kanongareSed ecnoT. 
170 palmeri q. euklidis winaaRmdeg, 401 aSS, 544, 545 (1971w.) (sasamarTlos gadawyvetilebiT).
171 romis statuti, ix. zemoT Sen. 4, muxli 21 (3).
172 ix. zogadad paula eskarameia – ICC da uSiSr. sabWo agresiasTan mimarTebaSi: kompetenciebis Tanxvedra, 
sisxlis samarTlis saerTaSoriso sasamarTlo, ix. zemoT Sen. 105, gv.133.
173 am winadadebebis amomwuravi reziumes sanaxavad ix. keri makdugali – rodis xdeba samarTlisa da realobis 
Sejaxeba, kompromisis imperatiuloba erTi mTeli akumulirebuli siborotis konteqstSi, agresiis danaSaul-
ze sisxlis samarTlis saerTaSoriso sasamarTlos iurisdiqciis pirobebi, 7 INT’L CRIM. L. REV. 277, 322 (2007w.) da 
mark steini – uSiSr. sabWo, sisxlis samarTlis saerTaSoriso sasamarTlo da agresiis danaSauli: ramdenad 
eqskluziuria uSiSr. sabWos uflebamosileba agresiis dadgenaSi? 16 IND. INT’L &COMP.L.REV. 1,3 (2005w.). 
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lic prokurors sTxovs, gaagrZelos saqmesTan dakavSirebuli gamoZieba~174. aseTi da 
msgavsi sqemebiT, ICC-s sisxlissamarTlebrivi devnis proceduris dawyeba gamowveu-
li iqneba zogierTi gare organos moqmedebiT an umoqmedobiT, romelic SezRuduli 
ar aris raime saxis gare (eqsogenuri) definiciuri SezRudvebiT, rac miznad isaxavs 
misi moqmedebis Tavisuflebis Semofargvlas agresiis arsebobis dasadgenad. sxva 
sityvebiT rom vTqvaT, radganac uSiSroebis sabWo qartiis Tanaxmad, flobs arCe-
vanis farTo SesaZleblobas Tavad gansazRvros, iyo Tu ara konkretul SemTxvevaSi 
arsebuli qceva agresiis aqti175, amgvar qcevaze dakisrebuli sasjeli aucileblad 
iqneba ex post facto (movlenis Semdgomi). mis gadawyvetilebas ki raime saxis kon-
kretuli standartebi ar gansazRvravs. daadgens Tu ara igi konkretul SemTxvevaSi 
`agresiis aqts~, es, yvela SemTxvevaSi, faqtebzea damokidebuli da erTob spekula-
tiuria176. sabWos moqmedebis farTo Tavisufleba gaaCnia, miiRos gadawyvetilebebi, 
romlebic umeteswilad politikuri Sexedulebebia. magram `eWvgareSea~, rogorc es 
aSS-is uzenaesma sasamarTlom ganacxada, `sisxlis samarTlis msjavrdeba politiku-
ri Sexedulebebis gamoyenebiT miRweul ganmartebas ki ar unda efuZnebodes, aramed 
Sesabamisi enis ulmobel flobas~177. politikuri Sexedulebebi moqmedebis farTo 
Tavisuflebas gulisxmobs. moqmedebis farTo Tavisufleba mkafio da zust Setyobi-
nebas gamoricxavs. uSiSroebis sabWos CarTviT gamowveuli Setyobinebis problemas 
kenet galanti moswrebulad ajamebs:

Setyobineba moiTxovs ara mxolod kanonis arsebobas, aramed imasac, Tu ramde-
nad gamoiyeneba igi aqtoris mier ama Tu im aqtis Cadenis dros. Tuki kanoni ar 
gamoiyeneboda aqtoris mimarT, maSin gamodis, rom aqtors ar hqonda informacia im 
moTxovnis Taobaze, rom misi qceva kanoniT formulirebuli standartebis Sesaba-
misi yofiliyo178.

Setyobinebis ararseboba diskriminatoruli sisxlissamarTlebrivi devnis safr-
Txis Semcvelia. aSS-is uzenaesi sasamarTlos swavleba produqtiuli sakiTxis bun-
dovanebasTan dakavSirebiT pirdapir exmianeba saTqmels. sasamarTlo aRniSnavda: 

imisaTvis, rom kanonis TviTneburi da diskriminatoruli ganxorcieleba Tavidan 
iqnes acilebuli, amisTvis kanonma misi gamomyenebeli mkafio da zustad gansazRvruli 
standartebiT unda uzrunvelyos. bundovani kanoni dauSvebeli saxiT axdens mTavari 

174 Pres-relizi, ix. zemoT Sen. 68.
175 `ra standartebs gamoiyenebs uSiSr. sabWo ICC-Si agresiis dasadgenad? es aravin arasodes icis, magram uSiSr. 
sabWoze iqneba didi zewola, rom gamoyenebuli iyos ICC statutSi arsebuli definicia, maSin roca am defini-
ciaze saboloo SeTanxmeba iqneba miRweuli. steini, ix. zemoT Sen. 173, gv.12. TumcaRa `uSiSr. sabWom arsebiTad 
ugulebelyo gen. asambleis agresiis definicia.` iqve.
176 aucilebeli pirobis ararseboba uSiSr. sabWos moqmedeba Tu umoqmedoba, ICC, hipoTezis Tanaxmad, ver iqne-
boda dadgenili im saxiT, romelic saqmis ganxilvaze kanonier sanqcias gascemda da am mniSvnelobiT, (amerikis 
adamianis uflebebis konvenciis 8 (1) muxlis moTxovna) ver iqneboda `manamde kanoniT dadgenili miukerZoe-
beli tribunali~. amerikis adamianis uflebebis konvencia, ix. zemoT Sen. 83, muxli 8 (1).
177 krausi & bros aSS-is winaaRmdeg, 327 aSS, 614, 626 (1946w.).
178 galanti, zemoT ix. Sen. 20, me-20 gv. (SeniSvnebi gamotovebulia).
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sakiTxebis policielebze, mosamarTleebsa da nafici msajulebisTvis delegirebas, 
riTac xdeba specialur (ad hoc) da subieqtur safuZvelze gadawyvetilebis miReba mis 
TviTnebur da diskriminatoruli gamoyenebis Tanmdev safrTxesTan erTad179. 

dasaSvebia Tu ara sisxlissamarTlebrivi devnis sakiTxis `specialur (ad hoc) da 
subieqtur safuZvelze~ uSiSroebis sabWosTvis delegireba, sworedac rom TviT-
neburi da diskriminatoruli gamoyenebis saSiSroebas qmnis. sakiTxi SeiZleba moi-
naTlos rogorc `proceduruli~ an `iurisdiqciuli~, rogorc amas SWGCA CaTvlis 
saWirod, an sxva saxeli moiZebnos, magram saxelis Secvla problemis arss rodi 
cvlis: es aris Sesabamisi samarTlebrivi procedurisa da kanonierebis problema, 
romelic usaqmurobis danaSaulis sisxlissamarTlebrivi devnis msgavsia, isic mxo-
lod im SemTxvevaSi, Tuki konkretuli gansaxilveli qceva qalaqis sabWos mier miRe-
buli aqtis Semdeg aris usaqmurobad denominirebuli (gansazRvruli)180. statutis 
akrZalvisgan gansxvavebiT, uSiSroebis sabWos sisxlissamarTlebrivi predikatis 
CarTva pirs, statutis mixedviT, sisxlissamarTlebrivi pasuxismgeblobas akisrebs, 
imisda miuxedavad, rom gansaxilveli qceva, misi Cadenis dros aris danaSauli, ro-
melic sasamarTlos iurisdiqcias ar eqvemdebareba181. kategoriebis da saxelebis 
veranairi gadarqmeva ver Secvlis im faqts, rom gansaxilveli qceva, rodesac misi 
Cadena moxda, sisxlissamarTlebrivi devnis sagani ver iqneba. 

b. uSiSroebis sabWos arCarTva

principSi, ukuqmedebis Zalasa da bundovanebasTan dakavSirebuli sakiTxebis Ta-
vidan acileba sisxlis samarTlis saerTaSoriso sasamarTlos (ICC) sisxlissamarT-
lebrivi devnis gadawyvetilebis miRebis procesSi uSiSroebis sabWos (aseve sxva 

179 greinedi qalaq rokfordis winaaRmdeg, 408, aSS, 104, 108-09 (1971w.) (SeniSvnebi gamotovebulia).
180 problema ar warmoqmnila sxvadasxva specialur reJimSi (ad hoc) Seqmnil sisxlis samarTlis tribunalebTan 
mimarTebaSi an uSiSr. sabWos mier romis statutis 13 (b) muxlis miTiTebiT (ramac ICC-s sudanis prezidentis 
winaaRmdeg sabraldebo daskvnis gamotanisken ubiZga), radganac sayovelTao iurisdiqciis principebis mixed-
viT is danaSaulebi, romlis Cadenac mopasuxeebs edebodaT bralad, manamde arsebul erovnul sasamarTloebSi 
sisxlis samarTlebrivi devnis sagani iyo. ix. Amnesty International – sayovelTao iurisdiqcia: saxelmwifoebis 
valdebuleba, gamosces da ganaxorcielos kanonmdebloba (2001w.). Human Rights Watch – belgia: kiTxevbi da pa-
suxebi antihumanuri kanonmdeblobis winaaRmdeg (2003w) ix. http//www.hrw.org/sites/default/files/reports/Belgium-qna.
pdf (aRsaniSnavia, rom saxelmwifoTa umetesobam TavianT sasamarTloebs zogierT saerTaSoriso danaSaulTan 
mimarTebaSi sayovelTao iurisdiqcia mianiWes). Cveulebrivi samxedro danaSaulebi CveulebiTi saerTaSoriso 
samarTlis mixedviT, danaSauladaa miCneuli sul mcire II msoflio omidan moyolebuli. ix. galanti zemoT 
Sen. 20, gv.343. aSS-Si ramdenadac romelime danaSauli zustadaa kanonis mixedviT kanongareSed gamocxade-
buli da masSi sasjelis Secvla ar xdeba, `sasamarTlo procesis adgilis Secla an dausabuTebeli danaSaulis 
Cadena mis definiciaSi ex post facto kanons ar gulisxmobs~. ase rom, `is garemoeba, rom maSin, rodesac demJan-
Jukma dausabuTebeli danaSauli im dros Caidina, rodesac israelis saxelmwifo ar arsebobda, [saerTaSoriso 
samarTlis im normebis darRveva, romelzedac sayovelTao iurisdiqcia vrceldeba (samxedro danaSaulisa 
da kacobriobis winaaRmdeg Cadenili danaSauli)] universalurobis principidan gamomdinare, es israelis 
iurisdiqciis ganxorcielebaze akrZalvas ar warmoadgens.` demJanJuki petrovskis winaaRmdeg 776f.2d571, 582 
(1985w.). ix. zogadad, Jordan posti: es Tavdacva araa: Nullum Crimen, saerTaSoriso danaSauli da Taflakveras 
kaci, 60 ALB. L. REV. 657 (1997w.). 
181 romis statuti, ix. zemoT Sen. 4, muxli 22; ix. aseve zemoT Sen. 87.
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gare organoebis) arCarTviTaa SesaZlebeli. amis Semdeg SesaZlebelia danaSaulis 
braldebis konkretul sazRvrebSi moqceva, romlis farglebic gansaxilveli qce-
vis Cadenamde sruladaa gansazRvruli. Sesabamisad, arCarTvasTan dakavSirebuli 
winadadebebi, zemoT moyvanili kanonierebis sirTuleebisTvis gverdis avlas, sa-
gamoZiebo da sabraldebo gadawyvetilebebis miRebis mxolod da mxolod ICC-Tvis 
gadacemiT cdilobs. 

im SemTxvevaSic, ki Tu agresiis gansazRvraSi konkretulobis saWiro done iqneba 
miRweuli, arCarTvasTan dakavSirebuli winadadebebi sxva saxis problemis winaSe 
dadgeba: igi SeusabamobaSi mova gaeros qartiasTan. qartiis 39-e muxli uSiSroe-
bis sabWos sanqcias aZlevs, `gansazRvros mSvidobis winaaRmdeg arsebuli safrTxis 
arseboba, mSvidobis darRveva an agresiis aqti~182. uSiSroebis sabWos mier agresiis 
arsebobis gansazRvris uflebamosilebasTan dakavSirebiT, am metad mniSvnelova-
ni debulebis sami ZiriTadi saxis ganmartebis SesaZlebloba arsebobs, rac, Tavis 
mxriv, Semdegi daskvnebis gakeTebis saSualebas iZleva: Tanmxvedri, prevenciuli da 
SeuzRudavi uflebamosileba.

1. uSiSroebis sabWos Tanmxvedri uflebamosileba

39-e muxli SeiZleba mxolod da mxolod saxelmwifos qcevasTan mimarTebaSi agre-
siis ganmartebisTvis iyos gamoyenebuli, romlis mizanic, 41-e muxlis mixedviT, sanq-
ciebis dakisreba an 42-e muxlis mixedviT, Zalis gamoyenebaze sanqciis gacema iyos. es 
Sesabamisad, meore iseT saerTaSoriso organizacias, rogoric ICC-ia, individualur 
qcevasTan dakavSirebiT agresiis arsebobis an ararsebobis gansazRvris uflebas 
utovebs, ramac SeiZleba sisxlissamarTlebrivi pasuxismgeblobis dakisreba gamoiw-
vios. winamdebare ganmartebiT, 39-e muxli SeiZleba ganmartebuli iyos, uSiSroebis 
sabWos miznebisTvis, sxva saerTaSoriso organizaciebis uflebamosilebisTvis zia-
nis miyenebis gareSe, romelsac amis gakeTeba sxva miznebisTvis SeuZlia, Tanmxvedri 
uflebamosilebis miniWeba agresiis arsebobis an ararsebobis gansasazRvrad. aqedan 
gamomdinare, daSvebuli iqneba agresiis arsebobasTan dakavSirebuli konfliqturi 
daskvnebi. 

2. uSiSroebis sabWos prevenciuli uflebamosileba

39-e muxli SeiZleba ganimartos uSiSroebis sabWosTvis agresiis arsebobis dadge-
nis uflebamosilebis miniWebad, romelic amasTan, sxva saerTaSoriso organizaciebs 

182 gaeros qartia muxli 39.
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agresiis dadgenis uflebas utovebs im SemTxvevaSi, Tuki amas uSiSroebis sabWo 
ar daadgens. am ganmartebiT, sabWo aSS-is kongresis vaWrobis debulebis183 msgavsi 
uflebamosilebis ganxorcielebis uflebas itovebs, saxelmwifo regulaciebTan ar-
sebul konkretul saxelmwifoTaSoris vaWrobasTan dakavSirebiT. siCume uSiSroe-
bis sabWos mxridan, iseve rogorc kongresis mxridan, ganmartebuli iqneba, rogor 
Tanxmoba. Sesabamisad, konfliqturi xasiaTis daskvnebi dauSvebeli iqneba. 

3. uSiSroebis sabWos SeuzRudavi uflebamosileba

39-e muxli SeiZleba ganimartos uSiSroebis sabWosTvis iseTi uflebamosilebis 
miniWebad, romelic, imisda miuxedavad, miiCnevs Tu ara uSiSroebis sabWo mocemul 
incidents agresiad, faqtobrivad sxva saerTaSoriso organizaciebs agresiis arse-
bobis dadgenis an ardadgenis uflebas arTmevs184. am ganmartebiT, sabWos uflebamo-
sileba, prezidentis Sewyalebis eqskluziuri uflebamosilebis msgavsad, daadginos 
an ukuagdos agresiis arseboba eqskluziuri iqneba185. winamdebare ganmartebiT, sxva 
saerTaSoriso organizacia agresiasTan dakavSirebul daskvnas – iqneba es konfliq-
turi, Tu arakonfliqturi, ver gaakeTebs186. 

g. gardauvali dilema

39-e muxlis masStabTan dakavSirebuli zemoT moyvanili kiTxvebi, romelTac Sem-
deg SevexebiT, 103-e muxlis187 upiratesobas warmoadgens. am muxlis mixedviT, qar-
tiis valdebulebebs sxva xelSekrulebiT nakisr valdebulebebTan konfliqtSi mos-
vlis SemTxvevaSi upiratesoba eniWeba. 

upiratesi debulebis fonze, 39-e muxlis romeli ganmartebaa yvelaze mniSvnelo-
vani? Tanmxvedri uflebamosilebis sasargeblo mosazrebiT, gaeros qartiis wevr 
saxelmwifoebs saSualeba eqnebaT, romis statutis msgavsi xelSekrulebis ratifika-
cia moaxdinon, rac maT daavaldebulebs, pativi scen im daskvnas, romlis mixedviTac, 
agresia ar momxdara, imis miuxedavad, rom qartia maT ex hypothesi-is mixedviT avalde-
bulebs, pativi scen uSiSroebis sabWos dadgenilebas, romelmac agresiis arseboba 
daadgina. valdebulebebis is wyeba, romlebic ICC-is gansazRvrebidan gamomdinareo-

183 aSS konst. muxli I, § 8, 3.
184 ix. saerTaSoriso samarTlis komisiis 46-e sxdomis muSaobis moxseneba, 49, gaero GAOR, Supp. No.10 1 gv. gaeros 
dok. A/49/10 (1994w.).
185 aSS konst. muxli II, § 2.
186 said mirza iengeje – uSiSroebis sabWos roli agresiis dadgenaSi, sisxlis samarTali, saerTaSoriso sa-
samarTlo, ix. zemoT Sen. 105, gv. 125, 125-32.
187 ix. zemoT teqsti, romelic Sen. 35-s erTvis. 
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ben sisxlis smarTlis saerTaSoriso moTxovnebidan warmoiSoba, rac magaliTisTvis, 
gamoZiebas, dapatimrebas, sasamarTlo sxdomas an pirebis dakavebas exeba. amis sapi-
rispirod, valdebulebebis is wyeba, romelic uSiSroebis sabWos gansazRvrebidan 
gamomdinareobs, saxelmwifos usafrTxoebis saerTaSoriso sistemidan iqneba nakar-
naxevi. magaliTad, urCi saxelmwifoebis wimaaRmdeg sanqciebis gatareba. am mosazre-
bis Tanaxmad, saxelmwifom SesaZloa, sxva valdebulebebisTvis zianis miuyeneblad, 
valdebulebebis erTi wyeba ganaxorcielos. Tuki amas sworad SevxedavT, valde-
bulebebis orive wyeba erTmaneTTan konfliqtSi ar mova. Sesabamisad, am SemTxvevaSi 
103-e muxli gamousadegari iqneba.

am mosazrebas, 103-e muxlTan dakavSirebiT mainc, namdvilad aqvs mimzidveli Zala, 
magram igi agresiis arsebobis institucionaluri da geopolitikuri Sedegebis ur-
TierTgamomricxav daskvnebTan dakavSirebiT saWiro Zalas ver gvaZlevs. Tuki ICC-s 
da uSiSroebis sabWos erTnair faqtebTan dakavSirebiT gansxvavebuli daskvna eqne-
baT imas ar niSnavs, rom sazogadoebis damokidebuleba am instituciebis mimarT ua-
ryofiTi iqneba. ICC-s da uSiSroebis sabWos Soris Ria konfliqtis SemTxvevaSi, erTi 
mxaris mxardamWerebs meores mier gakeTebuli daskvnebisa Tu dadgenili faqtebis 
mimarT ciliswambeluri pozicia eqnebaT. sabWo masze VII TaviT dakisrebul mo-
valeobebs efeqturad ver ganaxorcielebs, Tuki mis institucionalur erTobas sxva 
xelSekrulebiT nakisri valdebulebebi uSlis xels. 

metad mniSvnelovania imis gaTvaliswineba, rom Tanmxvedri uflebamosilebis mo-
sazreba im araswori daSvebidan gamomdinareobs, romlis mixedviTac, saerTaSoriso 
usafrTxoeba da sisxlis samarTlis saerTaSoriso samarTali sxvadasxva qvesisteme-
bia. es ase ar aris. orive maTgani saxelmwifos marTvisa da individualuri qcevis 
mixedviT warimarTeba. saxelmwifoebis moqmedeba ganpirobebulia individualuri 
gadawyvetilebis mimRebebis moqmedebiT. saxelmwifo individebis erTobaa. motiva-
cia an umotivacioba, romelic gavlenas axdens erTi piris qcevaze, aucileblad 
moaxdens gavlenas meore piris qcevazec. romis statutis travaux preparatories 
(mosamzadebeli samuSaoebi) zedapiruli gacnobac ki misi Semqmnelebis mizans gviCve-
nebs – saxelmwifoebisa da individualuri gadawyvetilebis mimRebTa qcevis mar-
Tva188. es ori erTimeorisgan ganuyofelia. 

am gaTvlebiT, ICC-uSiSroebis sabWos agresiis arsebobis dadgenis Tanmxvedr 
uflebamosilebasTan dakavSirebuli mosazreba naklebad damarwmunebelia. maT So-
ris agresiis SemTxvevis dadgenis gamo Zalauflebis gaziarebasTan dakavSirebuli 
Ria dapirispireba imdenad didi iqneba, rac mis gasamarTleblad ver gamodgeba. 
ar SeiZleba maT Soris usafrTxoebasa da sisxlis samarTalTan dakavSirebuli ur-
TierTkavSiris ignorirebac.

188 ix. zogadad, THE STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A DOCUMENTARY HISTORY (red. m. Serif basioni, 
1998w.).
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meore ganmarteba, romelic uSiSroebis sabWos prevenciul uflebamosilebas 
ani Webs, arsebuli sirTuleebis Sesabamisia, Tuki miviCnevT, rom sabWos realurad 
`adgilis okupacias~ moaxdens, rodesac igi agresiis arsebobas daadgens. am ganmar-
tebiT, ICC-m avtomaturad unda miiRos sabWos gadawyvetileba, Tuki am ukanaskne-
lis mosazreba agresiasTan dakavSirebiT pozitiuri iqneba. meore mxriv, rodesc 
sabWo arafers adgens an misi pasuxi uaryofiTi iqneba, maSin ICC-s moqmedebis Ta-
visufleba eqneba. 

Tumca realur cxovrebaSi movlenebis ase qronologiurad ganviTareba nakle-
bad mosalodnelia, rac im varaudis daSvebas efuZneba, rom uSiSroebis sabWo pir-
veli imoqmedebs (an ar imoqmedebs). realobaSi, ICC-is yovelTvis SeuZlia sabWoze 
`erTi nabijiT win gadaxtes~, xolo imis miCneva, rom sabWos ICC-is manamde miRebuli 
gadawyvetilebis ignorireba da sakiTxis xelaxla (de novo) ganxilva SeeZleba, 
gulubryviloba iqneba. im SemTxvevaSi ki, Tuki sabWo ase marTlac moiqceva, maSin 
SesaZlebeli iqneba, rom sabWos ICC-s mier manamde miRebuli dadgenilebis sapiris-
piro dadgenileba miiRos, rac zustad im konfliqtamde migviyvans, ris Tavidan 
acilebasac Tanmxvedri uflebamosileba cdilobda. savaraudo gamosavali sabWos 
qmedeba iqneba, magram mxolod drois mocemul periodSi, romlis Semdegac ICC-s 
saSualeba eqneba, sakiTxi gansaxilvelad miiRos. Tumca am gamosavlis sicocxlis 
unarianoba saeWvoa (ra movlenam unda gansazRvros drois periodi?). amasTan, ne-
bismieri movlenis SemTxvevaSi, mTliani sqemis ganxorcieleba SesaZlebeli iqneba 
qartiaSi Sesworebis Sesvlis Semdeg. naklebad mosalodnelia, rom romis statutis 
xelSemkvrelma wevrma saxelmwifoebma uSiSroebis sabWos mier agresiis arsebobis 
dadgenisas misi SezRudva mxolod mocemuli drois periodSi SeZlon. 

amas garda, prevenciul mosazrebas kidev ufro seriozuli nakli aqvs. es dakavSi-
rebulia im mosazrebasTan, rom uSiSroebis sabWos umoqmedoba, agresiis arsebobis 
SemTxvevaSi, mocemul sakiTxTan dakavSirebiT aranair gadawyvetilebas ar moicavs. 
realurad, dumilis an agresiis uaryofis SemTxvevaSi, sabWom SesaZloa gamocxade-
bis gareSe miiRos gadawyvetileba, rom mocemuli qceva ar aris agresia, an kidev, 
sxva mosazrebebis rCevis Tanaxmad, aranairi dadgenileba ar miiRos. rogorc Teo-
dor meroni aRniSnavs:

uSiSroebis sabWos SesaZloa hqondes kanonieri safuZveli, rom ar airCios 39-e 
muxlis an VII Tavis gza. uSiSroebis sabWom SesaZloa sxva gza SearCios, magaliTad, 
VI Tavi, romelic davebis mSvidobian mogvarebas exeba. mocemul SemTxvevaSi armo-
qmedeba mainc da mainc armoqmedebis damadasturebeli ar aris. es SeiZleba iyos 
saxelmwifo saqmeebis ostaturi marTvis damadasturebeli189. 

es yvelaze damajerebeli argumentia mesame mosazrebis sasargeblod, rom uSiS-
roebis sabWos agresiasTan dakavSirebiT SeuzRudavi uflebamosileba gaaCndes. 

189 Theodor Meron, Defining Aggression for the International Criminal Court, 25 SUFFOLK TRANSNAT’L L. REV. 1, 13 (2001w.).
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agresiis arsebobis dadgenis an ardadgenis uflebamosileba medlis sxvadasxva 
mxareebia. uflebamosileba erTis gasakeTeblad aucileblad gulisxmobs meore-
sac. ase rom, rogorc meronma aRniSna: `39-e muxlis mixedviT, uSiSroebis sabWos 
prerogativa agresiis aqtis arsebobis dadgenaSi eqskluziuria~190. qartiis tra-
vaux preparatories am daskvnis dadasturebaa. qartiis avtorebma ganixiles da 
ar miiRes winadadebebi191 ̀ agresiis aqtis~ terminis ganmartebasTan dakavSirebiT. 
amis nacvlad ki, uSiSroebis sabWos moqmedebis maqsimaluri Tavisufleba mia-
niWes moexdina terminis operatiuli ganmarteba arsebuli viTarebis moTxovne-
bidan gamomdinare192. misi mizani `uSiSroebis sabWosTvis sruli gadawyvetilebis 
miRebis micemaa, Tu ra warmoadgens mSvidobis safrTxes, mSvidobis darRvevas 
an agresiis aqts~193. aqedan gamomdinare, marTlmsajulebis saerTaSoriso sasa-
marTlos mis mier ganxilul arc erT saqmeze formalurad ar daudgenia agre-
siis aqtis SemTxveva194. is, rom uSiSroebis sabWos agresiis aqtis gansazRvraSi 
SeuzRudavi uflebamosileba gaaCnia am funqciis SesrulebasTan dakavSirebiT, 
sabWosTvis generalur asambleasTan mimarTebaSi prevenciuli uflebamosilebis 
miniWebiTaa xazgasmuli195. igive prioriteti, rogorc Cans, unda hqondes sxva 
saerTaSoriso organiozaciasTan mimarTebaSic, iseTi rogoricaa – sisxlis sa-

190 iqve, gv. 14; ix.aseve Susteri, zemoT Sen.10. gv.39 (arsebuli samarTlebrivi mdgomareoba uSiSroebis sbWos, 
rodesac saqme agresias exeba absolutur upiratesobas aniWebs~).
191 ix. zogadad Jochen Abr. Frowein & Nico Krisch, Article 39, in THE CHARTER OF THE UNITED NATIONS—A COMMENTARY 717, 719 
(bruno sima 2002w.). filipinebisa da boliviis mier SeTavazebuli konkretuli winadadebebi ganixiles, magram 
ar miiRes. ix. U.N. Conference on Int’l Org., Proposals of the Delegation of Bolivia for the Organisation of a System of Peace and Secu-
rity and ProposedAmendments to the Dumbarton Oakes Proposals Submitted by the Philippines Delegation (1945w. 5 maisi) wignSi 
1 BENJAMIN B. FERENCZ, DEFINING INTERNATIONAL AGGRESSION: THE SEARCH FOR WORLD PEACE: A DOCUMENTARY HISTORY AND 
ANALYSIS 313, 313-21, 322-27 (1975w.). 
192 ix. Susteri zemoT Sen. 10, gv.36.
193 gaeros saerT. organ. konferencia, jozef pol-bonkuris moxseneba, Ch VIII momxsenebeli, seqcia B, dok. 881, 
III/3/46 (1945w. 10 ivnisi), 2 ferenci, zemoT Sen. 191 gv.349,352.
194 ix. zogadad froueini & kriSi, zemoT Sen.191, gv. 722, Sen.31 ix. aseve samxedro da gasamxedroebuli formire-
bebis saqmianoba nikaraguaSi da mis winaaRmdeg, 1986w. da SeiaraRebuli moqmedebebi kongos teritoriaze 
2005w. I.C.J 116 (19 dek.), sadac sasamarTlom ganixila, moxda Tu ara agresia, albaT imas gulisxmobda, rom misi 
SexedulebiT, mas aqvs uflebamosileba, pozitiuri daskvnis gasakeTeblad. am mimarTulebiT ICJ pasiuroba 
SeiZleba im xangrZliv sirTuleebTanaa dakavSirebuli, Tu ra aris realurad agresia, rac rogorc Cans, 
uSiSroebis sabWosac aferxebs. `55 wliani arsebobis manZilze, erTaderTi, 387 rezoluciis garda (1976w.), 
romelmac `dagmo samxreT afrikis agresia angolis saxalxo respublikis winaaRmdeg~, uSiSroebis sabWos agre-
siis Cadenis sxva faqti ar daudgenia. erayis mier quveiTSi SeWrac ki uSiSr. sabWos 661 rezoluciiT mxolod 
`mSvidobis darRvevad~ ganisazRvra. (1990w.).~ jiorjio kaxa, ix, zemoT Sen. 105, gv.121, 124 (citireba uSiSr. 
sabWos 387 rezoluciidan, gaeros dok. S/RES/387 (1976w. 31 marti) da uSiSr. sabWos 661 rezol. gaeros dok. 
S/RES/661 (1990w. 6 agvisto)). 
195 gaeros qartiis me-12 muxlis mixedviT, `manam, sanam uSiSr. sabWo nebismier davasTan an viTarebasTan 
dakavSirebiT winamdebare qartiiT dakisrebul movaleobebs axorcielebs, gen. asambleam ar unda miiRos 
raime saxis rekomendacia am davasTan dakavSirebiT, Tuki amis gakeTebas uSiSr. sabWo ar sTxovs.~ rogorc 
Cans, gen.asambleam es debuleba ise ar ganmarta, rom igi mas gamoricxavda agresiis dadgenisgan CineTis 
mier koreis omSi ganxorcielebuli intervenciis dros, ix. G.A. Res. 498 (V) U.N. Doc. Q/1775 (1951 w. 1 Teber-
vali); samxreT afrikis mier namibiis okupacia, ix. gen. asambleis rezol. 36/121 A/RES/36/121 (1981 w. 10 
dek.);sanxreT afrikis agresia sxva mezobeli qveynebis winaaRmdeg gen. asambleis rezol. S-9/2 A/RES/S/-9/2 
(1978w. 3 maisi) portugaliis mier gvinea bisausa da kabo verdes marTva, israelis Tavdasxma erayis obi-
eqtebze; israelis mier palestinis teritoriebis okupacia, ix. gen. asambleis rezol. 36/226 A/RES/36/226 
(1981w. 17 dek.) an serbiis CarTva bosnia-hercogovinis samxedro operaciebSi, ix. gen. asambleis rezol. 
47/121, gaeros dok. A/RES/47/121 (1992w. 18 dek.), gen. asambleis rezol. 46/242 gaeros dok. A/RES/46/242 
(1992w. 15 agvisto). 
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marTlis saerTaSoriso sasamarTlo, - romelic arc qartiis mieraa Seqmnili da 
arc aRiarebuli196. 

uSiSroebis sabWos eqskluziurobis Sedegebi naTelia. qartia moiTxovs, rom 
`gaeros wevri qveynebi Tanxmdebian miiRon da ganaxorcielon uSiSroebis sabWos 
gadawyvetilebebi winamdebare qartiis Sesabamisad~197. wevri qveynebis valdebule-
bas miiRon da ganaxorcielon uSiSroebis sabWos gadawyvetilebebi Cirqi moecxo-
ba im SemTxvevaSi, Tuki wevri qveynebi iseT xelSekrulebas dadeben, rogoricaa 
romis statuti, romelic uSiSroebis sabWos mier agresiis ararsebobis Taobaze 
nagulisxmevi an gamoTqmuli daskvnis sapirispirod, saSualebas miscemda moexdina 
agresiis Cadenis gamo saxelmwifoTa liderebis sisxlissamarTlebrivi devna. aseT 
viTarebaSi, gaeros qartiiT nakisri valdebulebebi romis statutiT nakisr valde-
bulebebTan movidoda konfliqtSi. upiratesi Zala ki qartiiT nakisr valdebule-
bebs mieniWeboda. amgvari daskvna Tavad romis statutiT aris gamyarebuli, romlis 
Tanaxmadac, statutSi Setanili nebismieri saxis cvlileba, romelic agresiis dana-
Saulis ganmartebas exeba, `SesabamisobaSi unda modiodes gaeros qartiis Sesabamis 
debulebebTan~198. 

amgvarad, qartia romis statutis wevr qveynebs SeuZlebeli arCevanis winaSe aye-
nebs: uSiSroebis sabWos sisxlissamarTlebrivi devnis199 gadawyvetilebaSi CarTva 
da ukuqmedebis ZalasTan dakavSirebuli rTuli problemis Seqmna an sabWos am ga-
dawyvetilebaSi arCarTva da qartiasTan SeusabamobaSi myofi struqturis Seqmna. es 
dilema kidev ufro TvalsaCino xdeba romis statutis im moTxovniT, rom sisxlis 

196 ix. meroni zemoT Sen.189, gv. 14; ix. aseve Susteri, zemoT Sen. 10, gv.38 (`Tuki gaeroSi arsebuli organo 
uSiSr. sabWosgan damoukideblad ver imoqmedebs, maSin ararealuria imis daSveba, rom ICC-s romelic qartiis 
gareT arsebuli saxelSekrulebo organizaciaa, flobdes imaze farTo uflebamosilebas, vidre sakuTriv misi 
organoebi.~) 
Certain Expenses saqmesTan dakavSirebiT, marTlmsajulebis saerTaSoriso sasamarTlom konsultatiuri daskvnis 
saxiT moiTxova, rom gaeros araiZulebiTi xasiaTis samSvidobo Zalebis uflebamislebis miniWebis gziT, pasux-
ismgebloba aeRo saerTaSoriso mSvidobisa da usafrTxoebis dasacavad. gaero Certain Expenses, konsultatiuri 
daskvna, 1962 w. I.C.J 151 (ivlisi 20). sasamarTlom qartiis citireba moaxdina, romlis mixedviTac, `wevri qvey-
nebi uSiSroebis sabWos aniWeben upirates pasuxismgeblobas saerTaSoriso mSvidobisa da usafrTxoebis dacvis 
saqmeSi~. iqve, gv.163 (citata gaeros qartiidan, muxli 24) da aRniSnavda, rom `miniWebuli pasuxismgebloba 
`upiratesia~ da ara eqskluziuri~. iqve. amis miuxedavad, sasamarTlos mosazrebiT, aSkaraa, rom am pasuxismge-
blobis zogierTi aspeqti marTlac rom eqskluziurad aqvs miniWebuli uSiSroebis sabWos. kerZod, gasces 
iseTi moqmedebis uflebamosileba, romelic moicavs iZulebas an Tanxmobis ararsebobas agresor saxelmwi-
fosTan dakavSirebiT. gen.asambleas aqvs uflebamosileba, rom `saxelmwifoebis moTxovniT an maTi Tanxmobis 
SemTxvevaSi, organizeba gaukeTos samSvidobo operaciebs~. iqve, gv.164. Tumca `swored uSiSroebis sabWos Seu-
Zlia eqskluziurad gasces iZulebiTi qmedebis brZaneba.~ iqve, gv.163. sasamarTlo aseve aRniSnavda: `swored 
uSiSroebis sabWos aqvs miniWebuli uflebamosileba, gaweros Sesabamisobis zusti valdebuleba, Tuki, magali-
Tad, VII Tavis Tanaxmad, igi agresorTan mimarTebaSi gamoscems brZanebas an gankargulebas. mxolod uSiSroebis 
sabWos SeuZlia moiTxovos agresoris winaaRmdeg iZulebiTi qmedebis ganxorcieleba~. iqve.
197 gaeros qartia, muxli 25.
198 romis statuti, ix. zemoT, Sen. 4, muxli 5 (2). meroni aRniSnavs: `delegacies wevrebma es kvalifikacia gaiges 
uSiSroebis sabWos mier agresiis SemTxvevis dadgenis uflebamosilebis aRiarebad.` meroni, ix. zemoT Sen.189, 
gv.2. 
199 uSiSr. sabWos CarTva aseve Seqmnis agresiasTan dakavSirebul orrigiani saxis iurisprudencias; Zneli 
dasajerebelia, rom sabWos xuTi mudmivi wevri, romlebsac vetos ufleba gaaCniaT, agresiis arsebobaze daskv-
nis gamotanas dauSveben sakuTar TavTan an mokavSireebTan mimarTebaSi, rac saxelmwifoTa erT jgufs, form-
alurad, kanonze maRla ayenebs. 
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samarTlis saerTaSoriso sasamarTlos mier kanonis ganmarteba da misi gamoyeneba 
`adamianis saerTaSoriso doneze aRiarebuli uflebebis Sesabamisi unda iyos~200. 
rogor unda moaxdinos sisxlis samarTlis saerTaSoriso sasamarTlom agresiis da-
naSaulis sisxlissamarTlebrivi devna, Tuki amis gakeTebiT adamianis uflebebis 
saerTaSoriso normebisa da kanonierebis principis fundamentis darRveva iqneba? 
erTaderTi gamosavali qartiaSi Sesworebebis Setanaa, romelSic inkorporirebuli 
iqneba agresiis politikurad misaRebi da sakmarisad zusti ganmarteba, romlis ga-
keTebac ager ukve oTxmoci wlis mcdelobis miuxedavad, veravin SeZlo. 

VI. ratom ver moxerxda agresiis ganmarteba 

ratom ver moxerxda agresiis gonivruli ganmartebis miRweva? nuTu mxolod imis 
gamo, rogorc j.ficmorisi werda, rom agresiis koncefcia `Tavisi arsiT moklebu-
lia zust ganmartebas~201. wminda samarTlebrivi Tvalsazrisidan gamomdinare, ar 
arsebobs aranairi safuZveli, rom `agresia~ an sxva nebismieri saxis danaSauli ar 
ganisazRvros saWiro sizustiT, ise rom, igi kanonierebis principis moTxovnebs 
Seesabamebodes. enisa da zRvruli uzustobebis gardauvalobiT arsebuli SezRud-
vebis gaTvaliswinebiT, kanonSemoqmedebs Tavisuflad SeuZliaT maT mierve Seqmnili 
koncefciebis mniSvnelobis kontroli. sisxlissamarTlebrivi danaSaulebi adamia-
nis mcdelobis artefaqts warmoadgens. kontrastulma kulturulma TviTSegnebam 
SesaZloa kidev ufro gamoxatulad dagvanaxos mniSvnelobis gansxvavebuli simebi, 
magram arc erTi maTgani ar saWiroebs aucilebel kontrols, Tuki miRweuli iqneba 
politikuri SeTanxmeba, rom moxdes bundovani da Seusabamo elementebis ugule-
belyofa. ar arsebobs aranairi samarTlebrivi dabrkoleba agresiasTan dakavSire-
buli sisxlissamarTlebrivi danaSaulis iuridiulad misaRebi koxta formis skulp-
turuli namuSevris gamoZerwvis gzaze. 

bevri SesaZlo ilustraciidan erTi varianti rom aviRoT, SeiZleba davinaxoT, 
rom ganmartebis arsi 3314 rezoluciis meore variantSi iyos formulirebuli (rac 
SeiZleba bevrma terminis arsebiTi mniSvnelobis istoriulad yvelaze axlo md-
gom variantad miiCnios): `Zalis gamoyenebiT meore saxelmwifos teritoriis an misi 
nawilis aneqsia~202. mniSvnelovani terminebi, Tundac iseTi mokle ganmartebis mqone, 
rogoric es aris yovelmxriv daxvewas saWiroebs. magaliTad, `aneqsia~ SeiZleba an 

200 romis statuti, ix. zemoT, Sen. 4, muxli 21 (3); ix. zemoT teqsti, romelic 79-e Sen. axlavs. 
201 G.G. Fitzmaurice, The Definition of Aggression, 1 INT’L & COMP. L.Q. 137, 138 (1952w.) (axsnilia, Tu ratom ver moaxerxa 
saerTaSoriso samarTlis komisiam definiciaze SeTanxmebis miRwevas). 
202 3314 rezol., ix. zemoT Sen. 43, danarTi muxli 3 (a).
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ar SeiZleba moicavdes marionetuli reJimis Seqmnas an mis pirdapir inkorpora-
cias203. `Zala~ TavisTavad saWiroebs vrcel ganmartebas. rogorc zemoT aRiniSna204, 
igi SeiZleba an ar SeiZleba moicavdes Zalis muqaras. amasTan, iyo Tu ara `aneqsi-
rebuli~ saxelmwifo manamde `agresori~ saxelmwifos Semadgeneli nawili, Tu da-
moukidebeli, calke erTeuli (erayis quveiTSi SeWra205, CineTis SeWra tibetSi206 da 
argentinis folklendis kunZulebze SeWra207), SeiZleba bevri kiTxva dabados, rac 
seriozul ganxilvas moiTxovs. sizustobis saWiro donis moTxovnis dasakmayofile-
blad raime saxis `ganuyreli~ dabrkoleba ar arsebobs. amis gakeTeba SesaZlebelia 
rogorc lingvisturad, ise konceptualurad. aq mTavaria erT wamyvan istoriul 
magaliTze Sejereba, romelsac yvela aRiarebs agresiad. magaliTad, germaniis SeWra 
poloneTSi gansakuTrebuli sizustis mqone iuridiuli terminebiT aRiweros da 
am aRweram konsensusis farglebs gareT, Zalis damatebiTi gamoyenebis gamoricxva 
uzrunvelyos.

ar arsebobs imis aranairi samarTlebrivi safuZveli, Tu ratom ar unda moxdes 
agresiis danaSaulis sisxlissamarTlebrivi devna sisxlis samarTlis saerTaSoriso 
sasamarTlosa (ICC) da gaeros Sesworebul qartiasTan harmonizebiT. principSi, uSiS-
roebis sabWos gadawyvetileba, Tu ramdenad aris esa Tu is qceva agresiis aqti, Se-
saZlebelia gadaixedos ICC-s mier, romelic aris dakonkretebuli, manamde arsebuli 
standartebis da ara arsebuli vetos sagani. Sesabamisad, amiT kanonis TviTneburi 
da diskriminatoruli Sefardeba mniSvnelovnad iqneba Semcirebuli. alternativad 
ki SeiZleba ganvixiloT is, rom 103-e muxlis upiratesi debuleba ar iyos gamoye-
nebuli romis statutiT im axali debulebebis mimarT, romelic agresias exeba. 
am orive midgomisaTvis saWiro iqneba qartiaSi formaluri Sesworebebis Setana. 
qartiis SesworebasTan dakavSirebuli istoriuli barierebis gaTvaliswinebiT, es 
mimarTuleba politikurad ararealisturia. Tumca wminda samarTlebrivi kuTxiT, 
amis gakeTeba konceptualurad SesaZlebelia.

ufro metic, is mizezi, ris gamoc samarTlebrivad myari ganmartebis miRweva ase-
Ti SeuZlebeli aRmoCnda kulturuli da politikuria. saxelmwifoebs Soris ar-
sebulma istoriulma uTanxmoebam da samxedro da ekonomikuri SesaZleblobebis 
uTanasworobam Zalis jerovnad gamoyenebasTan dakavSierbiT siRrmiseul uTanxmoe-
bamde migviyvana208. zogierTi saxelmwifo iseTi farTo ganmartebis miRebas iTxovs 
daJinebiT, romelSic agresiis TiTqmis yvela potenciuri forma iqneba mocemuli. 
es is qveynebia, romlebic istoriulad, sakuTar Tavs agresiis msxverplad miiCne-

203 ix. zogadad R.Y. JENNINGS, THE ACQUISITION OF TERRITORY IN INTERNATIONAL LAW (1963w.).
204 ix. zemoT qveTavi IV. A.3.a.
205 ix. zogadad, CHARLES TRIPP, A HISTORY OF IRAQ (me-2 gamocema, 2002w.).
206 ix. zogadad, SERING SHAKYA, THE DRAGON IN THE LAND OF SNOWS: A HISTORY OF MODERN TIBET SINCE 1947 (1999w.). 
207 ix. zogadad, LAWRENCE FREEDMAN, THE OFFICIAL HISTORY OF THE FALKLANDS CAMPAIGN: THE ORIGINS OF THE FALKLANDS WAR 
(2005w.).
208 am movlenaze arsebuli vrceli msjelobis sanaxavad ix. glenoni, zemoT Sen.129, gv.67-100.
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ven. sxvebi ki bevrad viwro ganmartebas iTxoven daJinebiT, romlebic Sewuxebulebi 
arian imiT, rom farTo ganmarteba Cven mier zemoT, IVTavSi CamoTvlil qmedebebze 
sisxlissamarTlebrivi devnis SesaZleblobas dauSvebs. es umeteswilad is saxelm-
wifoebia, romlebic sakuTar Tavs istoriulad, agresiis msxverplad ar miiCneven. 
saxelmwifoebis wina jgufi, romlebsac Zalis warmoCena ar SeuZliaT, farTo gan-
martebas amjobinebs, viwro ganmartebis miRebas ki istoriulad Zlieri saxelmwi-
foebis winaSe kapitulaciis gamocxadebad da Zalis borotad gamoyenebaze Tanxmobis 
micemad ganixilavs. saxelmwifoTa meore jgufi ki, romlebsac Zalis seriozuli 
warmoCena (proeqcireba) SeuZliaT an kidev samxedro TvalsazrisiT Zlieri saxel-
mwifoebis mokavSireebi arian, viwro ganmartebas amjobinebs. farTo ganmartebas ki 
suverenitetisa da sasicocxlo interesebis dacvis CamorTmevis saSualebad ganixi-
lavs. gaeros qartiis Seqmnisas209, saerTaSoriso sasamarTlos komisiis TaTbirebsa210 
da romis konferenciis211 dros saxelmwifoTa meore jgufi Warbobda farTo gan-
martebis miRebis dacvis mxriv mainc. Tumca SWGCA-Si wina jgufi Warbobda. defini-
ciiT gansazRvruli raodenobisa da formebis nairsaxeobis zrdis kvaldakval misi 
saerTo, yovlismomcveli aRwera sul ufro metad bundovani xdeboda. Sesabamisad, 
izrdeboda samarTlebrivi saxis sirTuleebi. am or jgufs Soris SesaZlo SeTan-
xmeba Zalian mcire aRmoCnda.

es uTanxmoeba kidev ufro izrdeba TvalSisacemi kulturuli dapirispirebiT, 
Tu ramdenad SesaZlebelia ama Tu im qveynis politikuri da samxedro xelmZR-
vanelobis sisxlissamarTlebrivi devna. zogierTi qveyana tradiciis an arsebuli 
samarTlebrivi akrZalvis gamo, ar axdens saxelmwifos yofili xelmZRvanelebis 
sisxlissamarTlebriv devnas maT mier xelisuflebaSi yofnis dros Cadenili da-
naSaulebisTvis. maTi gasamrTleba arc erovnul sasamarTloebSi xdeba. maSin roca 
sxva saxelmwifoebi amas akeTeben212. im saxelmwifoebis mxridan, romlebic yofili 
saxelmwifo moRvaweebis gasasamarTleblad saerTaSoriso tribunaliTvis gadacemis 
SesaZleblobas ganixilaven, es SesaZloa politikurad mniSnvelovani nabiji aRmoC-
ndes da qveynis SigniT didi vnebaTaRelva gamoiwvios. is saxelmwifoebi ki, romle-
bic amgvar SesaZleblobas ar ganixilaven, amis daSveba TiTqmis SeuZlebelia. am 
SemTxvevaSic, SeTanxmebis SesaZlo areali minimumadea dayvanili. 

saxelmwifoebis mier qcevis zust, arsebiT SeTanxmebamde vermisvla, risi gansa-
zRvrac definiciiT unda momxadriyo, SWGCA amis gakeTebas arsebuli uTanxmoe-
bebis miCqmalviT Seecada, im imediT, rom konsensusis miRweva samomavlod iqneba 

209 ix. solera, zemoT Sen. 38, gv. 43-78.
210 ix. saerTaSoriso samarTlis komisiis 46-e sxdomis muSaobis moxseneba, zemoT Sen. 184.
211 delegaciebis umetesobam mxari dauWira germaniis mier SemoTavazebul viwro definicias, maSin rodesac 
axlo aRmosavleTis qveynebi 3314 rezoluciidan gamomdinare, farTo definicias uWerdnen mxars. ix. Sofildi, 
zemoT Sen. 62, gv. 21; solera, zemoT Sen. 38, gv. 361. 
212 ROSANNE VAN ALEBEEK, THE IMMUNITY OF STATES AND THEIR OFFICIALS IN NTERNATIONAL CRIMINAL LAW AND INTERNATIONAL 
HUMAN RIGHTS LAW, 167-174 (2008); Thilo Rensmann, Impact on the Immunity of States and their Officials, in THE IMPACT OF HUMAN 
RIGHTS LAW ON GENERAL INTERNATIONAL LAW 151, 157-160 (meno kaminga & martin Seininis gamocema, 2009w.). 
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SesaZlebeli. sisxlissamarTlebrivi sasjelis dakisrebisas ki arsebuli uTanxmoebe-
bis miCqmalva kanonierebis principiT mkafiodaa akrZaluli. potenciur mopasuxeebs 
sruli ufleba aqvT, ama Tu im qcevis Cadenamde icodnen danaSaulis konkretuli 
elementebi da ara saboloo konsensusis miRwevis Semdeg, rodesac maT brali aqvT 
wayenebuli an sasamarTlo procesi mimdinareobs. es arsad ise cxadad ar Cans, rac 
zemoTac aRiniSna, rogorc aSS-is konstituciur iurisprudenciaSi, romelSic kano-
nis ukuqmedebiT ZalasTan dakavSirebuli sirTuleebi didi problemis winaSe dgas. 

VII. daskvna: ra gzas adgas aSS?

Cndeba kiTxva, ra Sedegebi SeiZleba hqondes yovelive zemoaRniSnuls aSS-isTvis? 
aSS monawileobda romis konferenciaSi, sadac, nawilobriv, aSS-is diplomatiis war-
matebis wyalobis gamo, konferenciam ar miiRo im dros ganxiluli agresiis farTo 
ganmarteba213. romis statutze 2002 w. 6 maiss `xelis armoweris~ Semdeg aSS-ma mo-
nawileoba ar miiRo SWGCA-s diskusiebSi214. aSS ardaswrebas SesaZloa erTgvari ga-
majansaRebeli efeqti hqonoda `sakontrolo eqsperimentis~ Seqmnis TvalsazrisiT, 
rac aSS-is TvalTaxedviT, imis maCvenebeli iqneboda, Tu rogori pasuxismgeblobiT 
moiqceodnen romis statutis wevri saxelmwifoebi aSS-is gavlenisgan sruli Tavi-
suflebis SemTxvevaSi. SWGCA-s 2009 wlis TebervalSi gamoqveynebuli agresiis de-
finiciiT Tu vimsjelebT, eqsperimenti Sesrulda. es Sedegebi ki, rac II TavSic iyo 
aRweili, aSS-is politikosebisTvis imedismomcemi ar unda iyos. romc davuSvaT, rom 
aSS-ma SesaZloa male xelaxla moaweros xeli romis statuts, senatSi saWiro ori 
mesamedis Tanxmoba statutze Soreuli perspeqtivaa. iseT institucionalur apa-
ratSi TandaTanobiT CaTreva, romelSic Seurigebeli Rirebulebebis mqone saxelm-
wifoebi dominireben, didi riskis Semcveli iqneba.

Tumca CaurTvelobac riskis matarebelia: aSS-is grZelvadian interesebSi aranai-
rad ar Sedis wamyvani sasamarTlo instituciis iseT potenciurad Zlier saerTaSo-
riso Zalad gadaqceva, romelsac aSS-is sapirispiro interesebi eqneba. erTi amgvari 
interesi, amgvari Rirebuleba ukuqmedebis Zalis mqone damnaSaveobaze arsebuli 

213 ix. Sofildi, zemoT Sen. 62, gv.23.
214 aSS-ma gadawyvita 2010 wlis kampalis gansaxilvel konferenciaze monawileoba mieRo damkvirveblis sta-
tusiT. ix. kolum linCi – aSS eswreba samxedro danaSaulebis sasamarTlos mier gamarTul konferencias, vaS-
ington posti, 17 noemberi, 2009 w., http://www.washintonpost.com/wp-dyn/content/article/2009/11/16/AR2009111603662.
html. igi damkvirveblis statusiT daeswro asambleis wevri saxelmwifoebis Sexvedras. ix. stefen rapi – aSS-
is gansakuTrebul davalebaTa elCi samxedro danaSaulebis sakiTxebTan dakavSirebiT, asambleis wevri sax-
elmwifoebis winaSe warmoTqmuli sityva (2009w. 19 noemberi) misi naxva SesaZlebelia http://www..cc-cpi.int/iccdocs/
asp_docs/ASP8/statements/ICC-ASP-ASP8-GenDeba_USA-ENG.pdf. 



232

maikl j. glenoni

akrZalvis ZiriTadi principis SenarCunebaa. am mizanTan SesabamisobiT, aSS-s SeuZlia 
am interesebis sxvebTan erTad dakmayofileba romis statutis xelSemkvreli wevri 
saxelmwifoebis asambleaSi da romis statutis 2010 w. gansaxilvel konferenciaSi 
damkvirveblis statusis monawileobiT. aseve sxvadasxva mosamzadebel SexvedrebSi, 
romlis mizanic agresiis ganmartebaa215.

yovelive es imis xazgasmas axdens, rom agresiis ganmartebis gansazRvris procesis 
dasrulebamde jer kidev didi droa. sisxlis samarTlis saerTaSoriso sasamarT-
losTvis matareblis damRupveli avariis Tavidan acilebis SesaZlebloba jer kidev 
arsebobs. rogorc Cans, romis statuts SWGCA-s mier SemoTavazebuli gansazRvrebis 
Sesacvlelad mTeli rigi SesaZleblobebi aqvs. im SemTxvevaSi, Tu es ganmarteba 
gansaxilvel konferenciaze gava da misi me-5 muxlSi inkorporireba moxdeba asam-
bleis216 wevri saxelmwifoebis ori mesamedis gadawyvetilebiT, danaSaulis sisxlis-
samarTlebrivi devna mxolod erTi wlis mere moxdeba, mas Semdeg, rac mis ratifi-
kacias wevri saxelmwifoebis Svidi mervedi moaxdens217. Tuki erTi romelime wevri 
saxelmwifo ar miiRebs winamdebare ganmartebas, maSin sisxlis samarTlis saerTaSo-
riso sasamarTlo (ICC) ver ganaxorcielebs Tavis iurisdiqcias am konkretuli wevri 
saxelmwifos moqalaqeebis mier an mis teritoriaze Cadenil darRvevebze218. amasTan, 
wevr saxelmwifos ufleba aqvs, myisieri efeqtiT gamovides statutidan219. amgvari 
`arCevanis~ SesaZlebloba yvela saxelmwifos aqvs, romelic statutis wevri gaxdeba, 
manam, sanam Sesworebis Setana moxdeba. amgvarad, im SemTxvevaSic ki, Tu SWGCA-s gan-
marteba romis statutis nawili gaxdeba, aSS-s, Tuki igi misi wevri gaxdeba, arCevanis 
ufleba mainc eqneba. 

albaT aSS-is politikur xelmZRvanelobas es garemoeba daamSvidebs. is mosa-
zreba, rom Tuki SWGCA-s mier SemoTavazebuli ganmarteba procesualur barierebs 
gadalaxavs da igi sabolood iqneba miRebuli, aSS-is umaRles oficialur pirebs 
usafrTxoebis gancdas mainc utovebs, radganac aSS romis statitis wevri ar aris. 
Tuki es asea, maSin usafrTxoebis am gancdam SesaZloa isini SecdomaSi Seiyvanos. 
im SemTxvevaSi, Tu am ganmartebis statutSi CarTva moxdeba, agresiis danaSaulze 
aSS-is samxedro da politikuri xelmZRvanelobis sisxlissamarTlebrivi devna 
SeiZleba mainc moxdes, im SemTxvevaSic ki, Tu aSS misi wevri ar iqneba. es gaurkve-
velia. statutSi garkveuli winaaRmdegobebi arsebobs. 121-e (5) muxlis mixedviT: 
`im wevri saxelmwifos mimarT, romelsac ar gamouTqvams Tanxmoba Sesworebaze, 

215 kiTxvas ar vsvam ise, rodis an saerTod unda aiRos Tu ara kvlav aSS-ma winamdebare statutiT gansaz-
Rvruli xelmoweris valdebulebebi. aRiarebulia, rom buSis administraciis 2002 wlis weriliT am valde-
bulebebis Sewyveta. im mosazrebis sanaxavad, rom aSS amis miuxedavad, statutis xelmomwerad rCeba, ix. AM. 
SOC’Y OF INT’L LAW – aSS politika sisxlis samarTlis saerTaSoriso sasamarTlosTan dakavSirebiT. pozitiuri 
CarTulobis gamyareba (2009w.). ix. http://www.asil.org/files/ASIL-08-DiscPaper2.Pdf
216 romis statuti, zemoT Sen. 4, mxuli (121) (3). 
217 iqve, muxli 121 (4).
218 iqve, muxli 121 (5).
219 iqve, muxli 121 (5).
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sasamarTlos ar SeuZlia ganaxorcielos Tavisi iurisdiqcia im danaSaulze, ro-
melic gaTvaliswinebulia am SesworebiT, rodesac es danaSauli Cadenilia moqa-
laqis mier an mis teritoriaze~. statuti aseve iTvaliswinebs, rom orazrovnebis 
SemTxvevaSi, es `ganmartebuli unda iyos im piris sasargeblod, romelzedac mi-
mdinareobs gamoZieba, sisxlissamarTlebrivi devna an msjavrdeba~220. Tumca, sta-
tutis 12(2)(a) muxlis mixedviT, ICC-m SeiZleba ganaxorcielos iurisdiqcia, Tuki 
`is, saxelmwifom, romlis teritoriazec gansaxilvel qcevas hqonda adgili~ ICC-s 
iurisdiqcias aRiarebs. aSS-is samxedro qmedeba, romelic SWGCA-s definiciiT, 
agresiis danaSaulia, moxdeba aseTi qveynis teritoriaze. amis Semdeg am saxelmwi-
fom SesaZloa es sakiTxi ICC-s gadasces sisxlissamarTlebrivi devnisTvis. ufro 
metic, saeWvoa isic, Tu ramdenad isargebleben imunitetiT. orive SemTxvevaSi 
SesaZlebelia romis statutis urTierTsawinaaRmdego debulebebis erTmaneTTan 
SesabamisobaSi moyvana221.

am Tavsatexis amoxsna erTxel ukve moxda. wlebis ganmavlobaSi sisxlis samarT-
lis saerTaSoriso sasamarTlos daarseba agresiis danaSaulis gansazRvasTan iyo da-
kavSirebuli222. saxelmwifoebi droTa ganmavlobaSi imis aRiarebamde mividnen, rom 
amgvari sasamarTlos Seqmna mxolod ori sakiTxis gancalkevebiT iqneboda SesaZle-
beli. maT, niburis sityvebiT rom vTqvaT, `politikuri da ekonomikuri sakiTxebis 
mimarT pragmatuli midgoma airCies, rac edmund burkes - istoriuli gamocdilebis, 
sibrZnis udidesi warmomadgenelis damsaxurebaa~223. Sedegi romis statutia. Tumca 
SWGCA-s triumfi sul sxva mimarTulebiT moxda. agresiis miseuli ganmarteba nibu-
ris sityvebiT rom vTqvaT, `safrangeTis revoluciis abstraqtuli racionalizmis~ 
gansaxierebaa224. triumfi ki dakavSirebuli iyo sxvadasxva saxis danaSaulis Secvlas-
Tan, ris gamoc, im dros xdeboda msxverplis giliotinaze asvla, iseTi moRalaturi 
danaSaulisaTvis, rogoric iyo `saeWvo azri~ an `Zveli reJimis nostalgia (ancien 
regime)~225. triumfi ki Tavisi arsiT Tu saxeliT dakavSirebuli ariyo bunebiTi 
samarTlidan safrangeTis mosamarTle berbnardis tokios ganaCenisadmi sakuTari 
gansxvavebuli azris dacvaze msgavsi uaris TqmiT:

Cemi azriT, aranairi eWvi ar arsebobs imasTan dakavSirebiT, rom aseTi [agresiu-
li] omi gonebisa da sayovelTao sindisis winaSe, aris da yovelTvis iyo danaSauli – 
es bunebiTi samarTlis formulirebaa, razec saerTaSoriso tribunals SeuZlia da 
unda efuZnebodes kidec mis gankargulebaSi myofi gansasjelis qcevis Sefasebisas226. 

220 iqve, muxli 22 (2).
221 ix. zemoT Sen. 162.
222 ix. generaluri asambleis 1187 (XII) rezol. (1957w. 11 dek.).
223 niburi, zemoT Sen.6, gv.89.
224 iqve.
225 CAROLINE MOOREHEAD, DANCING TO THE PRECIPICE: LUCIE DE LA TOUR DU PIN AND THE FRENCH REVOLUTION 187 187 (2009w.).
226 aSS arakis winaaRmdeg (1948w., 12 noemberi) (mosamarTle bernardis gansxvavebuli azri) IMTFE samarTalwar-
moeba, zemoT Sen. 102, gv, 1,2.
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Tuki danaSauli bunebiTi samarTlis mixedviT danaSaulia, gafrTxileba am 
SemTxvevaSi saWiroebas aRar warmoadgens, radganac yvela saRad moazrovne piri 
amis Sesaxeb ukve gafrTxilebulia. Tumca verc mosamarTle bernardma, verc SWG-
CA-m da verc sxva vinmem ver axsna, Tu rogor SeiZleba odnavi obieqturobis gaTva-
liswinebiT mainc, `gonebisa da sayovelTao sindisis~ damtkiceba. rogor SeuZliaT 
sxvadasxva qveynis gonier, keTilsindisierad moqmed iuristebs bunebiTi samarT-
lis Sinaarsis identifikacia kulturulad neitraluri da obieqturad sasargeblo 
mniSvnelobiT?

2010 wlis gansaxilvel komisiaze wevri saxelmwifoebis asamblea msgavsi arCeva-
nis winaSe dadgeba. asambleas kidev erTxel eqneba SesaZlebloba, bunebiTi kanonis 
`safrangeTis revoluciis abstraqtul racionalizms~ daubrundes an kidev miiRos 
pragmatuli, burkeseuli midgoma, romelic istoriul gamocdilebasa da politikur 
realobaze iqneba dafuZnebuli. sabolood, mis mier miRebuli gadawyvetilebiT, 
ara mxolod aSS-is mierTeba-armierTebis sakiTxi gadawydeba, aramed sakuTriv ICC-s 
momavali. aSS ar iqneba erTaderTi saxelmwifo, romelic uars ityvis ICC-ze, Tuki 
mis ukan mdgomi saxelmwifoebi zurgs Seaqceven samarTlis uzenaesobis qvakuTxeds, 
kanonierebis principsa da statutiT gaTvaliswinebul garantias, rom igi `saerTa-
Soriso doneze aRiarebuli adamianis uflebebis Sesabamisad~ imoqmedebs227. 

227 romis statuti, zemoT Sen. 4, muxli 21 (3).
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kononovi latviis winaaRmdeg 
(ganacxadi π 36376/04)
didi palatis gadawyvetileba1.
presrelizi momzadebulia evropis adamianis uflebaTa sasamarTlos samdivnos mier. is 

xelmisawvdomia sasamarTlos oficialur vebgverdze http://cmiskp.echr.coe.int/tkp197/view.
asp?action=html&documentId=867803&portal=hbkm&source=externalbydocnumber&table=F69A27FD8F
B86142BF01C1166DEA398649 
winamdebare presrelizi warmoadgens sakonstitucio sasamarTlos araoficialur qar-

Tulenovan Targmans.

dadginda, rom vasili kononovis msjavrdeba  
me-2 msoflio omis dros Cadenili omis danaSaulebis gamo,  

ar arRvevs adamianis uflebaTa evropuli konvenciis me-7 muxls 
(araviTari sasjeli kanonis gareSe)

ZiriTadi faqtebi

vasili kononovi daibada latviaSi 1923 wels. is iyo latviis moqalaqe 2000 wlis 
12 aprilamde, rodesac man miiRo ruseTis moqalaqeoba. 1942 wels is gawveuli 
iqna sabWoTa kavSiris armiaSi jariskacad. 1943 wels is gadaisroles belorusiis 
teritoriaze (romelic im dros germanelebis mier iyo okupirebuli) latviis sazR-
varTan axlos da is SeuerTda sabWoTa komandos danayofs, romlis wevrebic “wiTel 
partizanebs” warmoadgendnen.

kompetenturi latviuri sasamarTlos mier dadgenili faqtebis Tanaxmad, 1944 
wlis 27 maiss, ganmcxadeblis meTaurobiT, germanul formebSi gamowyobilma 

1 didi palatis gadawyvetilebebi sabolooa (konvenciis 44-e muxli).
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wiTelma partizanebma moawyves eqspedicia sofel mazi batiSi. arsebobda eWvi, rom 
aRniSnuli soflis zogierTi mcxovrebi germanelebTan TanamSromlobda da wiTe-
li partizanebis sxva jgufi gasces. ganmcxadeblis danayofma gaCxrika eqvsi fermis 
Senoba sofelSi. germanuli Tofebisa da yumbarebis aRmoCenis Semdeg eqvs saxlSi 
partizanebma scades daexvritaT ojaxis ufrosi mamakaci. maT agreTve daWres ori 
qali. Semdeg cecxli waukides or saxls da oTxi adamiani (maT Soris sami qali) 
Sign daiwva. sul mokluli iqna cxra mcxovrebi: xuTi mamakaci srolis Sedegad 
daiRupa – erTi mamakaci da sami qali ki almodebul SenobaSi daiwva. daRupul 
qalTagan, erTi fexmZimobis bolo stadiaSi imyofeboda. mokluli soflis mcxo-
vrebni ar iyvnen SeiaraRebulebi, maT ar ucdiaT gaqceva an raime saxis daxmarebis 
mopoveba.

ganmcxadeblis mtkicebiT, Tavdasxmis msxverpli soflis mcxovreblebi TanamS-
romlobdnen germalebTan da germanelebs gadasces Tormeti partizanisgan Semdgari 
jgufi sami TviT adre. ganmcxadebelma aRniSna, rom mis danayofs daevala pasuxismge-
beli pirebis Sepyroba maT warsadgenad sasamarTlos winaSe. is agreTve amtkicebda, 
rom is piradad ar xelmZRvanelobda operacias da arc yofila sofelSi.

1998 wlis ivlisSi totalitarianizmis Sedegebis dokumentaciis centrma 
(Totalitārisma seku dokumentēšanas centrs) latviis mTavar sajaro bralmdebels gadasca 
gamoZiebisTvis 1944 wlis 27 maisis movlenebTan dakavSirebuli informacia. amis 
Semdeg, batoni kononovi braldebuli iqna omis danaSaulebis CadenisTvis.

2004 wlis 30 aprils uzenaesi sasamarTlos sisxlis samarTlis saqmeTa kole-
giam sabolood daadastura ganmcxadeblis braleuloba omis danaSaulebis Cade-
naSi latviis sabWoTa socialisturi respublikis 1961 wlis sisxlis samarTlis 
kodeqsis (`latviis 1961 wlis sisxlis samarTlis kodeqsi”)2 68-3 muxlis Tanaxmad. 
sasamarTlo ZiriTadad daeyrdno Jenevis konvencias “omis dros samoqalaqo pire-
bis dacvis Sesaxeb” (`1949 wlis Jenevis konvencia (IV)”) da msjavrdeba moxda soflis 
mcxovreblebis daWris, sastikad mopyrobis da mkvlelobis gamo. gansakuTrebiT xazi 
gaesva imas, rom fexmZime qalis dawva, ramac misi sikvdili gamoiwvia, ewinaaRmdege-
boda specialur dacvas, romliTac qalebi sargebloben omis dros. metic, dadginda, 
rom ganmcxadebelma da misma danayofma daarRvia 1907 wlis haagis regulaciebis 
25-e muxli, romelic krZalavda daucvel dasaxlebebze Tavdasxmas, rogoric iyo 
soflis mcxovrebeTa fermebi. amave regulaciis 23-e muxlis “b” qvepunqtis Tanaxmad, 
ganmcxadebels calke daedo msjavri xrikis safuZvelze ganxorcielebuli daWrisa 
da mkvlelobisTvis, radganac is da misi danayofi atarebdnen germanul formebs 
mazi batis operaciis dros. imis gaTvaliswinebiT, rom ganmcxadebeli iyo asakovani, 
janmrTelobaSeryeuli da ar SeeZlo vismesTvis vnebis miyeneba, latviis sasamarT-

2 1961 wlis sisxlis samarTlis kodeqsma Secvala sabWoTa ruseTis 1926 wlis sisxlis samarTlis kodeqsi 
romelic 1940 wlis dekretis safuZvelze Sevida ZalaSi latviaSi, mas Semdeg rac es ukanaskneli sabWoTa 
socialisturi respublikebis kavSiris (ssrk) nawili gaxda.
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loebma mas Seufardes Tavisuflebis erTi wliT da rva TviT aRkveTa sasjelis 
aRsrulebis gadavadebis gareSe.

ganmcxadebelma gaasaCivra gadawyvetileba samarTlebriv sakiTxebTan dakavSire-
biT, magram warumateblad.

sadavo sakiTxebi, procedura da sasamarTlos Semadgenloba

ganmcxadebeli amtkicebda, rom qmedebebi, romlis CadenisTvisac mas brali dae-
do, maTi Cadenis dros ar warmoadgenda danaSauls erovnuli an saerTaSoriso sa-
marTlis mixedviT. misi azriT, 1944 wels mas rogorc axalgazrda jariskacs mtris 
zurgSi ar SeeZlo codnoda, rom es qmedebebi CaiTvleboda omis danaSaulad da 
ver ganWvretda, rom amis gamo SemdegSi pasuxismgebloba daekisreboda. is agreTve 
amtkicebda, rom misi braldeba 1991 wels latviis mier damoukideblobis mopove-
bis Semdeg latviis saxelmwifos mier politikuri xelisuflebis realizebas wa-
roadgenda da ar iyo ganpirobebuli nebiT SeesrulebinaT omis damnaSaveebis msja-
vrdebis saerTaSoriso valdebulebebi. is daeyrdno evropis konvenciis me-7 muxls 
(araviTari sasjeli kanonis gareSe).

ganacxadi Setanil iqna adamianis uflebaTa evropul sasamarTloSi 2004 wlis 
27 agvistos. 2008 wlis 24 ivliss sasamarTlom oTxi xmiT samis winaaRmdeg daad-
gina, rom dairRva me-7 muxli da 41-e muxlis (samarTliani kompensacia) Sesabamisad, 
ganmcxadeblis sasargeblod saxelmwifos daakisra 30 000 evros gadaxda araqone-
brivi zianis asanazRaureblad.

2009 wlis 6 ianvars saqme gadaeca did palatas 43-e muxlis Sesabamisad saxelmwi-
fos mimarTvis safuZvelze.

mesame mxaris statusiT, ruseTis federaciisa da litvis saxelmwifoebma warmoad-
gines maTi mosazrebebi.

2009 wlis 20 maiss sajaro mosmena gaimarTa strasburgis adamianis uflebebis 
SenobaSi.

gadawyvetileba miRebul iqna Cvidmeti wevrisgan Semdgari didi palatis mier. 
didi palata Sedgeboda Semdegi mosamarTleebisgan:

Jan-pol kosta (safrangeTi), prezidenti,
kristos rozakisi (saberZneTi),
nikolas braTza (gaerTianebuli samefo),
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pier lorenzeni (dania),
fransuaz tulkensi (belgia),
iozef kasadevali (andora),
irene kabral bareto (portugalia),
din Spilmani (luqsemburgi),
renate jegeri (germania),
Svere erik iebensi (norvegia),
dragoliub popoviCi (serbeTi),
peivi hirvela (fineTi),
ledi bianku (albaneTi),
zdravka kalaidjieva (bulgareTi),
mihai poalelungi (moldaveTi),
neboisa vuCiniCi (montenegro),
alan von lovi (latvia), ad hoc mosamarTle

da agreTve, mdivnis moadgilis maikl o’boilisgan.

sasamarTlos gadawyvetileba

arsebobda Tu ara 1944 wels sakmarisad naTeli samarTlebrivi regulireba im 
danaSaulebisa, romlisTvisac ganmcxadeblis msjavrdeba moxda? 

batoni kononovis msjavrdeba moxda 1961 wlis latviis sisxlis samarTlis kodeq-
sis 68-3 muxlebis safuZvelze, romelic kodeqsSi Setanil iqna uzenaesi sabWos mier 
1993 wlis 6 aprils. aRniSnuli muxli eyrdnoboda “Sesabamis samarTlebriv konven-
ciebs” (rogoricaa 1949 wlis Jenevis konvencia (IV)) omis danaSaulebis zusti gansazR-
vrisTvis. Sesabamisad, latviis sasamarTloebis mier ganmcxadeblis msjavrdeba ufro 
metad saerTaSoriso samarTalze iyo dafuZnebuli, vidre erovnul samarTalze.

1944 wels dominirebadi ganmartebis Tanaxmad, omis danaSauls warmoadgenda qme-
deba, romelic ewinaaRmdegeboda omis samarTalsa da Cveulebebs da saerTaSoriso 
samarTali gansazRvravda im ZiriTad principebs, romlebic safuZvlad edo aRniS-
nuli qmedebebis kriminalizacias. saxelmwifoebs hqondaT uflebamosileba (valde-
buleba Tu ara), mieRoT zomebi am danaSaulebis Camdeni individebis dasjisaTvis, 
maT Soris arsebobda safuZveli meTauris pasuxismgeblobisTvis. Sesabamisad, meore 
msoflio omis dros da mis Semdeg, saerTaSoriso da erovnulma sasamarTloebma 
daakisres pasuxismgebloba samxedroebs meore msoflio omis dros Cadenili omis 
danaSaulebis gamo.
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imis gasarkvevad, Tu arsebobda im konkretuli omis danaSaulebis sakmarisad na-
Teli da Tanadrouli samarTlebrivi regulireba, romlisTvisac msjavri daedo 
ganmcxadebels, sasamarTlom Tavisi Sefaseba daafuZna hipoTezaze, rom gardacvli-
li soflis mcxovreblebi iyvnen “mebrZolebi” an “samoqalaqo pirebi, romlebic 
monawileobdnen saomar moqmedebebSi” (da ara “samoqalaqo pirebi”). sasamarTlom 
agreTve gaixsena “ori ZiriTadi principi”, romelsac saomar konfliqtebTan dakav-
SirebiT eyrdnoba samarTlianobis saerTaSoriso sasamarTlo da romelic qmnis “hu-
manitaruli samarTlis struqturas”, kerZod, “samoqalaqo mosaxleobisa da obieqte-
bis dacva” da “valdebuleba Tavidan iqnes acilebuli mebrZolebisTvis arasaWiro 
tanjvis miyeneba”.

am mxriv da 1907 wlis haagis regulaciebis 23-e muxlis “g” qvepunqtis gaTva-
liswinebiT, soflis mcxovreblebis mkvleloba da sastiki mopyroba arRvevda omis 
samarTlisa da Cveulebebis fundamentur wess, romlis Tanaxmadac, hors combat-is md-
gomareobaSi myofi mteri, romelic SeuiaraRebeli iyo, daculia. pirebs ar moeTxo-
vebodaT, hqonodaT raime konkretuli samarTlebrivi statusi an formalurad 
danebebodnen Tavdamsxmelebs. rogorc mebrZolebs, soflis mcxovreblebs ufleba 
hqondaT omis tyveebis statusis Sesabamisad, dacvaze mas Semdeg, rac ganmcxadeblis 
da misi danayofis kontrolis qveS aRmoCndnen. Sesabamisad sastiki mopyroba da 
gasamarTlebis gareSe dasja ewinaaRmdegeboda mTel rig omis wesebs da Cveulebebs 
omis tyveebis dacvasTan dakavSirebiT. amis gamo, latviis sasamarTloebis msgavsad, 
sasamarTlom miiCnia, rom soflis mcxovreblebis dawva, sastiki mopyroba da mkvle-
loba warmoadgenda omis danaSauls.

amasTan, erovnulma sasamarTlom marTebulad daafuZna 1907 wlis haagis regu-
laciis 23-e muxlis “b” qvepunqtze gancalkevebuli msjavrdeba xrikis safuZvelze 
daWrisa da mkvlelobis gamo. im dros, xrikis safuZvelze daWrad da mkvlelo-
bad iTvleboda aRniSnuli qmedebebis imgvarad ganxorcieleba, rodesac samarTlis 
darRveviT mtris darwmuneba xdeba, rom Tavdasxmis gamo saSiSroeba ar emuqreba 
mtris uniformis gamoyenebiT, rac ganmcxadebelma da misma danayofma Caidina. ima-
vdroulad, arsebobda Tanabrad gonivruli safuZveli, raTa momxdariyo batoni 
kononovis msjavrdeba agreTve mosaloginebeli dedis sasikvdilod dawvis gamo, 
imis gaTvaliswinebiT, rom 1944 wlamde karga xniT adre (mag. 1863 wlis libe-
ris kodeqsSi) arsebobda omis samarTalsa da CveulebebSi damkvidrebuli qalebis 
specialuri dacva, rac dadasturda meore msoflio omis dasrulebisTanave Jene-
vis konvenciebSi rigi konkretuli da specialuri damcavi regulirebebis SetaniT. 
agreTve ar arsebobda erovnul doneze mtkicebuleba da arc sasamarTlos winaSe 
hqonda adgili mtkicebas, rom “omis saWiroeba imperatiulad moiTxovda” mazi batis 
fermebis dacvas. es ki, erTaderTi gamonaklisia, rasac 1907 wlis haagis regulacia 
cnobs kerZo sakuTrebis ganadgurebisTvis.

Tavad ganmcxadebelma aRwera movlenebis miseul versiaSi, risi gakeTebac evale-
bodaT, kerZod, maT unda waredginaT soflis mcxovreblebi marTlmsajulebisTvis. 
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Tundac partizanebis mier gasamarTlebas hqonoda adgili, es ver CaiTvleboda sa-
marTlianad, Tu is ganxorcielda braldebuli soflis mcxovreblebis gaTviTcno-
bierebisa da monawileobis gareSe da rasac, maTi sicocxlis mospoba mohyva. batonma 
kononovma organizeba gauwia da akontrolebda partizanTa danayofs, romelmac gan-
zrax daxoca soflis mcxovrebebi da gaanadgura maTi fermebi, da, Sesabamisad, meTau-
ris pasuxismgebloba ekisreba am aqtebis gamo.

sabolood, Tundac mokluli soflis mcxovreblebi miCneuliyvnen “samoqalaqo pi-
rebad, romlebic saomar moqmedebebSi monawileobdnen” an “kombatantebad” rogorc 
amas ganmcxadebeli amtkicebda, 1944 wels saerTaSoriso samarTlis mdgomareobis 
gaTvaliswinebiT arsebobda sakmarisad naTeli samarTlebrivi regulacia ganmcxa-
deblis msjavrdebisa da dasjisTvis mazi batiSi 1944 wlis 27 maiss ganxorcielebu-
li Tavdasxmis dros Cadenili omis danaSaulebis gamo, romelzec is pasuxismgebeli 
iyo rogorc danayofis meTauri. sasamarTlom damatebiT aRniSna, rom Tu soflis 
mcxovreblebi “samoqalaqo pirebad” CaiTvlebodnen, maTze kidev ufro meti samarT-
lebrivi dacva gavrceldeboda.

amowuruli iyo Tu ara xandazmulobis vada aRniSnul danaSaulebze devnis 
ganxorcielebisTvis?

sasamarTlom aRniSna, rom erovnuli samarTlis debulebebi, xandazmulobis va-
dasTan dakavSirebiT ar moqmedebda aRniSnul SemTxvevaSi. ganmcxadeblis bralde-
ba eyrdnoboda saerTaSoriso samarTals rogorc omis danaSaulebis gansazRvris 
nawilSi, ise xandazmulobis vadis dadgenisTvisac. mTavari kiTxva mdgomareobda 
imaSi, batoni kononovis mimarT devnis dawyebamde xom ar iTvaliswinebda saerTa-
Soriso samarTali aRniSnul qmedebebTan dakavSirebiT raime xandazmulobis vadas. 
sasamarTlom daadgina, rom braldeba ar eqvemdebareboda xandazmulobas saerTaSo-
riso samarTlis mixedviT arc 1944 wlamde da arc SemdgomSi. Sesabamisad, keTdeba 
daskvna, rom ganmcxadeblis devna ar arRvevda xandazmulobis vadasTan dakavSire-
bul moTxovnebs.

SeeZlo Tu ara ganmcxadebels ganeWvriTa, rom Sesabamisi qmedebebi warmoadgenda 
omis danaSaulebs da mas daekisreboda pasuxismgebloba?

im sakiTxTan dakavSirebiT, qmedebebis omis danaSaulad kvalifikacia mxolod 
saerTaSoriso samarTlis safuZvelze Tu SeiZleboda CaTvliliyo sakmarisad xel-
misawvdomad da ganWvretadad ganmcxadeblisTvis 1944 wels, sasamarTlom miuTiTa, 
wina precedentze da daadgina, rom jariskacis (mesazRvris) individualuri sisxlis 
samarTlis pasuxismgebloba akmayofilebda xelmisawvdomobisa da gansazRvrulobis 
moTxovnebs, radganac arsebobda fundamenturi adamianis uflebebis aqtebis dacvis 
moTxovna, Tumca es aqtebi TavisTavad ar qmnidnen individualuri sisxlis samarT-
lis pasuxismgeblobis safuZvels. TumcaRa 1926 wlis sisxlis samarTlis kodeqsi 
ar Seicavda miTiTebas omis saerTaSoriso samarTalsa da Cveulebebze, es ar iyo 
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gadamwyveti, vinaidan omis saerTaSoriso samarTali da wesebi 1944 wels TavisTavad 
sakmarisi iyo individis sisxlis samarTlebrivi pasuxismgeblobisaTvis.

sasamarTlom daadgina, rom omis samarTali da Cveulebebi warmoadgenda konkre-
tul da detalur regulirebas, romelic gansazRvravda sisxlis samarTlebrivi qce-
vis parametrebs omis dros, kerZod, es exeboda SeiaraRebul Zalebs da gansakuTre-
biT meTaurebs.

rogorc brZanebis gamcemi samxedro meTauris poziciis gaTvaliswinebiT sasa-
marTlo miiCnevs, batoni kononovis mimarT arsebobda gonivruli molodini, rom is 
jerovani mzrunvelobiT moekideboda mazi batiSi Catarebuli operaciis riskebis 
Sefasebas. yvelaze zedapiruli gansjac saSualebas miscemda baton kononovs, daenaxa 
rom mkvlelobisa da sastiki mopyrobis qmedebebi Seicavda ara mxolod omis wesebi-
sa da Cveulebebis darRvevis risks, aramed agreTve warmoadgenda omis danaSaulebs, 
rogorc es im dros ganimarteboda da, Sesabamisad, rogorc meTaurs, mas SeiZleboda 
individualuri kriminaluri pasuxismgebloba dakisreboda.

rac Seexeba ganmcxadeblis mtkicebas, rom politikurad araganWvretadi iyo misi 
braldeba, sasamarTlo ixsenebs Tavis wina praqtikas imasTan dakavSirebiT, rom le-
gitimurad da ganWvretadad CaiTvala samarTalmemkvidre saxelmwifos mier im pirTa 
wardgena sisxlis samarTlis marTlmsajulebis winaSe, vinc danaSaulebi wina reJimis 
periodSi Caidina. samarTalmemkvidre sasamarTloebi ar unda gakritikebuliyvnen 
wina reJimis dros moqmedi samarTlebrivi normebis, samarTlebrivi saxelmwifos 
principebisa da im Zireuli principebis (rogoricaa mag., sicocxlis ufleba) Sesa-
bamisad gamoyenebisa da ganmartebisTvis, romelzec agebulia evropuli konvenciis 
sistema. es principebi gamoiyeneba im tipis reJimis Secvlis mimarT, rogorsac ad-
gili hqonda latviaSi 1990 da 1991 wlebSi damoukideblobis gamocxadebis Semdeg.

Sesabamisad, batoni kononovis mier Cadenili qmedebebi maTi Cadenis dros iTvle-
boda danaSaulad saerTaSoriso samarTlis mixedviT da am safuZvelze moxda misi 
braldeba da msjavrdeba latviuri sasamarTloebis mier, rac ver CaiTvleba, rom 
ar iyo ganWvretadi. daskvnisTvis unda iTqvas, rom maTi Cadenis dros, ganmcxade-
blis qmedebebi warmoadgenda danaSaulebs, romlebic sakmarisad xelmisawvdomi da 
ganWvretadi iyo omis samarTlisa da Cveulebebis safuZvelze.

Sesabamisad, sasamarTlom 14 xmiT samis winaaRmdeg gadawyvita, rom me-7 muxli ar 
darRveula.

mosamarTle rozakisma gamoTqva Tanmxvedri mosazreba, romelsac SeuerTdnen mo-
samarTleebi: tulkensi, Spilmani da iebensi. mosamarTle kostam gamoTqva gansxvave-
buli mosazreba, romelsac SeuerTdnen mosamarTleebi kalaijieva da poalelungi. 
am mosazrebebis teqstebi Tan erTvis gadawyvetilebas.
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***

pres-relizi aris samdivnos mier momzadebuli dokumenti. is ar aris mboWavi 
sasamarTlosTvis. ganCinebebi, gadawyvetilebebi da sxva informacia sasamarTlos 
Sesaxeb SegiZliaT ixiloT mis gverdze (www.echr.coe.int). imisTvis rom miiRoT pres-
relizebi, SegiZliaT daregistrirdeT Semdeg gverdze: Court’s RSS feeds.

presasTan sakontaqto informacia:
echrpress@echr.coe.int
an 
treisi terner-trezi (tel: + 33 (0)3 88 41 35 30);
stefano piedimonte (tel: + 33 (0)3 90 21 42 04);
kristina penCeva-malinovski (tel: + 33 (0)3 88 41 35 70);
selin menu-langi (tel: + 33 (0)3 90 21 58 77);
frederik dolti (tel: + 33 (0)3 90 21 53 39);
nina salomoni (tel: + 33 (0)3 90 21 49 79) .

adamianis uflebaTa evropuli sasamarTlo Seiqmna strasburgSi evropis sabWos 
wevri saxelmwifoebis mier 1959 wels 1950 wlis adamianis uflebaTa evropuli 
konvenciis darRvevebze meTvalyureobisTvis. 


